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   Case No: 2026-0026

   Online Videoconference Hearing

   Hearing Dates:
      May 12 and 13, 2026

HEARING OFFICER DETERMINATION

INTRODUCTION AND PROCEDURAL HISTORY

This matter came to be heard upon the Administrative Due Process Complaint

Notice filed by Petitioner Guardian under the Individuals with Disabilities Education

Act, as amended (the IDEA), 20 U.S.C. § 1400, et seq., and Title 5-A, Chapter 5-A30 of

the District of Columbia Municipal Regulations (DCMR).  In this administrative due

process proceeding, the Guardian seeks a declaration that Student is eligible for special

education as a student with a disability as well as compensatory education and other

relief from Respondent District of Columbia Public Schools (DCPS) on the grounds that

DCPS  allegedly denied Student a free appropriate public education (FAPE) by failing to

find him/her eligible for special education, beginning in October 2025.

Petitioner’s Due Process Complaint, filed on February 19, 2026, named DCPS as

Respondent.  The undersigned hearing officer was appointed on February 20, 2026. 

1 Personal identification information is provided in Appendix A.
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The parties met for a Resolution Session Meeting on March 12, 2026 and did not resolve

the issues in dispute.  On March 13, 2026, I convened a telephone prehearing

conference with counsel to discuss the issues to be determined, the hearing date and

other matters.  On May 4, 2026, I granted DCPS’ unopposed continuance motion to

extend the final decision due date to May 29, 2026 to accommodate the parties’ first

mutually available dates to hold the due process hearing.

With the Guardian’s consent, the due process hearing was held online and

recorded by the hearing officer, using the Microsoft Teams videoconference platform. 

The hearing, which was open to the public, was convened before the undersigned

impartial hearing officer on May 12 and 13, 2026.  The Guardian appeared online for the

hearing and was represented by PETITIONER’S COUNSEL.  Respondent DCPS was

represented by LEA REPRESENTATIVE and by DCPS’ COUNSEL.  Both attorneys

made opening statements.

Petitioner called as witnesses EDUCATIONAL ADVOCATE, Guardian and

SCHOOL PSYCHOLOGIST 1.  DCPS called as witnesses School Psychologist 1, SPECIAL

EDUCATION TEACHER, GENERAL EDUCATION TEACHER, MATH

INTERVENTIONIST, SCHOOL PSYCHOLOGIST 2 and LEA Representative. 

Petitioner’s Exhibits P-1 through P-48 were admitted into evidence, with the exception

of Exhibits P-7, P-9, P-40 and P-42 which were withdrawn.  DCPS’ Exhibits R-1 through

R-27 were admitted into evidence without objection.
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At the completion of the presentation of evidence on May 13, 2026, Petitioner’s

Counsel and DCPS’ Counsel made oral closing arguments.  There was no request to file

written closings.

JURISDICTION

The hearing officer has jurisdiction under 20 U.S.C. § 1415(f) and 5A DCMR §

3049.1.  

ISSUES AND RELIEF SOUGHT

The issue raised by Petitioner against DCPS are:

(1)  Whether DCPS denied the Student a FAPE by failing to find the child eligible
for special education in October 2025 as a child with a Specific Learning
Disability and/or an Other Health Impairment and by failing to timely develop an
Individualized Education Program (IEP) for the child and

(2)  Whether DCPS denied the Student a FAPE by failing to provide the Guardian
full and timely access to Student’s education records, specifically a Behavior
Intervention Plan, in response to a records request beginning on or about June
2025.

Petitioner elected not to move forward with a third issue in her due process

complaint, namely, whether DCPS denied Student a FAPE by failing to comprehensively

evaluate the child for Speech-Language and Occupational Therapy concerns.

For relief, the Petitioner requests that the hearing officer order as follows:

a) Order DCPS to find the student eligible for special education and immediately
reconvene the IEP Team to develop an IEP;

b) Order DCPS to provide all of Student’s education records not previously
delivered;

c)  Order DCPS to provide the student with compensatory education for the
alleged denials of FAPE and
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d) Provide such other relief as the Hearing Officer deems just and reasonable.

FINDINGS OF FACT

After considering all of the evidence received at the due process hearing in this

case, as well as the argument of counsel, my findings of fact are as follows:

1. Student, an AGE child, resides with Guardian in the District of Columbia. 

Guardian has been awarded legal custody of the child.  Testimony of Guardian.

2. In this proceeding, Student is alleged to be a child with IDEA disabilities – 

Specific Learning Disability and Other Health Impairment (OHI), due to Attention-

Deficit/Hyperactivity Disorder (ADHD) – but the child has never been determined

eligible for special education.  Testimony of LEA Representative.

3.   Student has been living with Guardian since October 2022.  Prior to

living with Guardian, Student experienced abuse and neglect, and witnessed physical

violence.  He/she experienced transient housing, truancy, and minimal interactions with

his/her birth mother.  Exhibit P-6.

4. Student’s medical history includes diagnoses of ADHD, Oppositional

Defiant Disorder (ODD) and Pica, a disorder where a child eats, inedible, non-food,

items.  Testimony of Educational Advocate.   Student has been prescribed medication

for ADHD symptoms. Overall, Student is in good health and is physically fit.  Exhibit P-

6.

5. Since the 2025-2026 school year, Student has attended CITY SCHOOL 2,
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where he/she is in GRADE.  Previously, Student attended CITY SCHOOL 1.  Testimony

of Guardian.

6. At City School 1 for the 2024-2025 school year, on the mid-year mCLASS

reading assessment, Student’s academic skills overall were one grade level below his/her

actual grade.  Phonics skills were early-on grade level. His/her phonological awareness,

vocabulary, and comprehension for literature and informational text were below grade

level.  On the mid-year mCLASS math assessment, Student’s math skills were one grade

level below.  His/her Number and Operations, Algebra & Algebraic Thinking,

Measurement & Data and Geometry skills were one grade below.  Exhibit P-6.  For

unexplained reasons, Student was assessed with i-Ready two times in May 2025, two

days apart, when still at City School 1.  See Exhibit P-25.  These i-Ready test scores were

not consistent and I did not find the May 2025 scores probative of Student’s actual

achievement levels.

7. Beginning in the middle of the 2024-2025 school year, Student began

exhibiting elopement behaviors, leaving the math classroom without permission on

multiple occasions. On one occasion, Student exited the school building entirely,

prompting a safety response from staff.  Student was monitored through the

Multi-Tiered System of Supports (MTSS) process and participated in daily check-ins,

first-then boards and choice incentives. Additionally, in response to these behaviors, the

school team implemented a behavior plan that included a system of positive
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reinforcements.  With the behavior plan, Student did meet expectations many times and

was able to conform to school and classroom rules and expectations.  Exhibit P-6. 

8. In the 2024-2025 school year, the City School 1 Multidisciplinary Team

(MDT) referred Student for an initial psychological assessment for behavioral and

academic concerns.  Behaviorally, Student had difficulty regulating his/her emotions. 

Student was reported to often exhibit maladaptive behaviors such as temper tantrums,

physical aggression toward peers, eloping from the classroom, and refusal to complete

class work when he/she was denied access to food, to a preferred adult, or down time

outside of class.  Although progress-monitoring data highlighted some growth in

Student’s reading and math skills, the rate of growth was below grade level in reading

comprehension, basic reading skills and math calculation.  The City School 1 MDT team

wanted to determine if Student met IDEA disability criteria for Emotional Disability for

Oppositional Defiant Disorder (ODD), for Other Health Impairment for

ADHD-Combined Presentation, and/or for Specific Learning Disability for deficits in

reading comprehension, basic reading skills, and math calculation.  Exhibit P-6.

9. SCHOOL PSYCHOLOGIST 1, a DCPS School Psychologist, evaluated

Student in August 2025.  School Psychologist 1 conducted a battery of tests including a

cognitive test, an educational achievement test and ADHD and behavior rating scales. 

In her September 17, 2025 Comprehensive Psychological Evaluation Report, School

Psychologist 1 reported that Student’s ability to learn was within the Low Average range

(General Intelligence Assessment= 82), which was below compared to his/her peers in

6



Case No. 2026-0026
Hearing Officer Determination

May 22, 2026

the general education setting. When other same-age students show 90% success in

learning tasks, Student was predicted to show 52% success in learning tasks. Student

had learning strengths in short-term working memory, fluid reasoning, and visual

processing. He/she had learning weaknesses in the domains of auditory processing,

comprehension-knowledge, processing speed, and long-term retrieval.  Student

demonstrated academic proficiency in letter and word identification, math

problem-solving with illustrations and spelling some basic sight words correctly. 

Student’s academic weaknesses included spelling, writing, math calculation, reading

comprehension, and basic reading.  The Conners 4th Edition (Conners 4) rating scale

results for ADHD revealed discrepant observations of challenges with inattention,

depression, and anxiety across multiple settings.  Student’s presentation of ADHD

behaviors in school varied from 37% (Low) to 99% (Very High). The Behavior

Assessment System for Children, Third Edition (BASC-3) rating scale results indicated

that Student exhibited inattentive behaviors and some issues with making friends across

multiple settings. On the Emotional Disturbance Decision Tree (EDDT), Student

exhibited clinical levels of pervasive mood/depression, physical symptoms and fears,

and inappropriate behaviors or feelings across multiple settings. The level of severity of

these behaviors varied from Moderate to High, which indicated Student’s behaviors

were affecting his/her academic and personal adjustment. The moderate educational

impact of his/her behaviors indicated that Student was displaying behaviors that were

an obstacle to his/her academic progress.  Because the evaluation was done over the
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summer break, School Psychologist 1 was unable to conduct a classroom observation.   

Exhibit R-8.

10. School Psychologist 1 found that Student met IDEA criteria for Specific

Learning Disability (SLD), with academic weaknesses including spelling, writing, math

calculation, reading comprehension, and basic reading.  School Psychologist 1 also

found that Student met IDEA criteria for OHI-ADHD.  School Psychologist 1 found that

Student did not meet IDEA criteria for Emotional Disturbance.  Exhibit R-8.  When the

City School 2 eligibility team met on October 6, 2025, the team did not disagree with

School Psychologist 1's conclusion that Student met IDEA “measuring criteria” for SLD

and OHI-ADHD.  Testimony of LEA Representative.

11. Guardian enrolled Student in City School 2 for the 2025-2026 school year,

where Student was placed in the general education classroom.  On Beginning-of-Year

(BOY) i-Ready diagnostic testing, Student scored 1 year below grade level both in math

and in reading.  Exhibit R-14.

12. When Student started at City School 2 for the 2025-2026 school year, on

the recommendation of the classroom teacher, Student was provided Tier 2 MTSS

“Bridges Intervention” support for math.  Student was pulled out of class for 30 minutes

each school day for instruction, with two other students, by Math Interventionist. 

Student made progress, but by the end of the first cycle in November 2025 was still not

on grade level and he/she was kept in the program three more cycles.  After the fourth

cycle, Math Interventionist changed to providing push-in math intervention services to
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Student in the general education classroom.  These interventions were ongoing at the

time of the due process hearing.  Testimony of Math Interventionist.  

13. On October 6, 2025, the City School 2 eligibility team met to determine

Student’s eligibility for special education.  Exhibit R-4.   At the meeting, Student’s

teachers stated that the child’s behavior concerns, reported by City School 1, had not

been seen at City School 2.  With regard to eligibility for special education as a child with

OHI-ADHD, the teachers did not see that Student had any struggles with focus or

attention that were not developmentally appropriate for his/her age and grade level and

did not see an academic impact from Student’s ADHD.  For SLD, the eligibility team

agreed that Student met SLD criteria for reading comprehension, basic reading, written

expression and math problem solving.  However, the teachers did not see an academic

impact on Student from the ADHD disorder and believed that with his/her then-current

progress, Student should remain on track for the remainder of the year.  Exhibit R-6. 

The October 6, 2025 eligibility team found Student ineligible for Specialized Instruction. 

Exhibit R-4.

14. On the Middle-of-Year (MOY) i-Ready diagnostic tests in January 2026,

Student showed improvement over his/her BOY scores, but still scored 1 year below

grade level for both math and in reading.  Exhibits P-22 and P-27.
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CONCLUSIONS OF LAW

Based upon the above Findings of Fact and argument of counsel, as well as this

hearing officer’s own legal research, my Conclusions of Law are as follows:

Burden of Proof

As provided in the D.C. Special Education Student Rights Act of 2014, the party

who filed for the due process hearing, the Guardian in this case, shall bear the burden of

production and the burden of persuasion, except, not applicable here, that where there

is a dispute about the appropriateness of the child’s IEP or placement, or of the program

or placement proposed by the public agency, the public agency shall hold the burden of

persuasion on the appropriateness of the existing or proposed program or placement;

provided, that the party requesting the due process hearing shall retain the burden of

production and shall establish a prima facie case before the burden of persuasion falls

on the public agency.  In this proceeding, the Guardian has the burden of persuasion. 

The burden of persuasion shall be met by a preponderance of the evidence.  See D.C.

Code § 38-2571.03(6). 

ANALYSIS

1.   Is Student a Child with a Disability?

The Guardian contends that the City School 2 multidisciplinary team erred by not

finding Student eligible for special education as a student with an Other Health

Impairment (OHI) or a Specific Learning Disability (SLD) at the October 6, 2025

eligibility team meeting.  The IDEA requires DCPS to ensure that a free appropriate
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public education (FAPE) is available to any child, residing in the District for whom

DCPS is the local education agency (LEA), who (1) is a child with an IDEA disability and

(2) needs special education and related services.  See 34 C.F.R. § 300.101.  Petitioner

bears the burden of persuasion that when evaluated in October 2025, Student met IDEA

criteria as a student with an OHI or SLD disability.  I find that she has met that burden.

The IDEA defines “child with a disability” as a child (1) with one of various

defined disorders, including OHI and SLD, and (2) who “by reason thereof, needs

special education and related services.” See 20 U.S.C. § 1401(3)(A).  See, also, e.g,

Kruvant v. District of Columbia, 99 F. App’x 232, 232 (D.C. Cir. 2004).   The eligibility

query in this case, therefore, has two elements: first, whether at the time of the eligibility

determination, Student had an Other health impairment or a Specific learning disability

as defined by the IDEA and, second, whether Student needed special education and

related services due to either of these disorders.  To assess whether DCPS’ eligibility

decision was correct, we must consider the information that was reasonably available to

DCPS at the time the eligibility decision was made – in this case, October 6, 2025.  See

L.J. by & through Hudson v. Pittsburg Unified Sch. Dist., 850 F.3d 996, 1004 (9th Cir.

2017) (“When making this assessment of whether an eligibility determination is

‘appropriate’ under the IDEA, this court looks to the time of the child’s evaluation by the

School District. We employ what is termed the ‘snapshot’ rule that instructs the court to

judge the appropriateness of the determination on the basis of the information
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reasonably available to the parties at the time of the [eligibility] meeting.” Id.  (citations

omitted.)

Other Health Impairment

The federal IDEA regulations define “Other health impairment” as:

[H]aving limited strength, vitality, or alertness, including a heightened
alertness to environmental stimuli, that results in limited alertness with
respect to the educational environment, that—(i) Is due to chronic or acute
health problems such as . . . attention deficit disorder or attention deficit
hyperactivity disorder . . . and (ii) Adversely affects a child’s educational
performance.

34 C.F.R. § 300.8(c)(9); see also 5A DCMR § 3011.10(a) (materially same).  DCPS does

not dispute that Student has Attention-Deficit/Hyperactivity Disorder (ADHD) marked

by inattentive behaviors.  However, DCPS denies that Student’s ADHD condition

adversely affects his/her educational performance.

DCPS’ position on adverse impact appears to ignore the explicit findings of its

employee, School Psychologist 1, who evaluated Student in August 2025.  School

Psychologist 1 reported in her September 17, 2025 Comprehensive Psychological

Evaluation report that in the general education setting, Student exhibited levels of

hyperactivity, aggression, attention problems and learning problems.  While School

Psychologist 1 characterized these levels as “minimal clinically significant,” she noted

that there were instances when Student annoyed his/her peers on purpose, hit other

children, appeared nervous or tense, was easily distracted from class work, had a short

attention span, got into trouble, and presented as overly active.  This psychologist

further reported that academically, Student was presenting reading, spelling, and math
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skill problems and had trouble keeping up in class.  These findings were consistent with

September 2025 i-Ready diagnostic testing, where Student scored 1 year below grade

level in math and in reading.

School Psychologist 2, another DCPS psychologist, opined in her hearing

testimony that Student’s ADHD condition did not adversely impact Student’s

educational performance.  I found her opinion less persuasive because, unlike School

Psychologist 1, she did not conduct a formal evaluation of Student.  I conclude that the

hearing evidence establishes that at the time of the October 2025 eligibility

determination, Student’s ADHD condition adversely impacted his/her educational

performance and, consequently, that the child had an OHI-ADHD disorder.

Specific Learning Disability

Specific Learning Disability (SLD) is defined the federal IDEA regulations to

mean “a disorder in one or more of the basic psychological processes involved in

understanding or in using language, spoken or written . . . .”  See 34 C.F.R. §

300.8(c)(10).  See, also, Hill v. Dist. of Columbia, No. 14-CV-1893 (GMH), 2016 WL

4506972, at *19 (D.D.C. Aug. 26, 2016) (IDEA regulation, 34 C.F.R. § 300.8(c)(10),

defines “specific learning disability” to involve the understanding and usage of spoken

or written language).

School Psychologist 1 found that Student had learning weaknesses in the domains

of auditory processing, comprehension-knowledge, processing speed, and long-term

retrieval and that the child did not achieve adequately in the areas of spelling, writing,
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math calculation, basic reading, and reading comprehension.  As noted above, on the

September 2025 i-Ready diagnostic testing, Student scored 1 grade level below in

reading. I find that the evidence establishes that at the time of the eligibility

determination, Student had an SLD, namely a specific learning disorder involving the

understanding of written language. 

Having found that the Petitioner established that when evaluated in October

2025, Student had OHI-ADHD and SLD disorders, that leads to the second element of

the IDEA eligibility query: Whether, by reason of Student’s OHI-ADHD and SLD

disorders, he/she needed “special education and related services.”  See 20 U.S.C. §

1401(3)(A), supra.  See, also, 5A DCMR § 3010.6.  (The IEP team shall develop an IEP

only for an eligible child with disabilities who requires special education services.)  

The IDEA regulations define “Special education” as “specially designed

instruction”  to meet the unique needs of a child with a disability, including instruction

conducted in the classroom, in the home, in hospitals and institutions, and in other

settings.  See 34 C.F.R. § 300.39(a)(1)(i).  In turn, “Specially designed instruction”

means “adapting, as appropriate to the needs of an eligible  child . . . the content,

methodology, or delivery of instruction— (i) To address the unique needs of the child

that result from the child’s disability; and (ii) To ensure access of the child to the general

curriculum, so that the child can meet the educational standards within the jurisdiction

of the public agency that apply to all children.”  See 34 C.F.R. § 300.39(b)(3).
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Not all adaptations of instruction in the classroom are considered “special

education.” 

Children who need only the minor modifications [to content, method or
delivery] available to all should not be identified as needing “special
education.” Rather, only significant adaptations in instructional content,
unavailable to all other children irrespective of disability, should be
considered “special education.”

Robert A. Garda, Who Is Eligible Under the Individuals with Disabilities Education

Improvement Act?, 35 J.L. & Educ. 291 (2006).   See, also, e.g., L.J. by & through

Hudson v. Pittsburg Unified Sch. Dist., 850 F.3d 996 (9th Cir. 2017) (“Even if a child

has [an IDEA disability], he or she does not qualify for special education services if

support provided through the regular school program is sufficient.” Id. at 1003, citing

20 U.S.C. § 1401(3)(A); Cal. Educ. Code § 56026.); Doe v. Brighton Sch. Dist. 27J, No.

20-CV-00088-PAB-SKC, 2022 WL 4078230, at *6 (D. Colo. Sept. 6, 2022) (Where a

child is being educated in the regular classrooms of a public school with only minor

accommodations and is making educational progress, the child does not “need” special

education within the meaning of the IDEA. Id., quoting William V. ex rel. W.V. v.

Copperas Cove Indep. Sch. Dist., 774 F. App’x 253, 254 (5th Cir. 2019) (unpublished).)

School Psychologist 2 testified that the October 6, 2025 eligibility team

determined that Student did not require special education because the child was making

progress and was attending to class instruction.  However, that ignores that at City

School 2, Student was receiving pull-out instruction in math and still continued to test

at one grade level behind his/her peers in both math and reading.
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For math, Student’s City School 2 teachers decided early in the 2025-2026 school

year that Student required math interventions for 30 minutes each school day.  This was

not a “minor accommodation” available to all other children in the regular classroom,

see L.J., supra, but an individualized service provided to Student in a pull-out setting

with only two other children.  Student was receiving these math intervention services at

the time of the October 6, 2025 eligibility meeting and the services continued until April

2026 when the interventionist switched to push-in services.  I find that for this child, the

daily pull-out services provided by the math interventionist from the start of the 2025-

2026 school year were, by definition, special education – that is, specially designed

instruction to meet Student’s unique needs to ensure his/her access to the general

curriculum.  See 34 C.F.R. § 300.39(a)(1).  The decision of City School 2 educators to

provide the daily math pull-out services as an MTSS intervention, rather than as an IEP

service does not change the fact that Student needed, and at least in math, was provided

“specially designed instruction” from the start of the 2025-2026 school year.

In closing argument, DCPS’ Counsel cited the U.S. District Court’s holding in Day

v. Kipp DC Pub. Charter Schs., No. 19-CV-1223-RBW-ZMF, 2021 WL 3507602 (D.D.C.

Jan. 20, 2021), that “[t]he IDEA only requires schools to provide a ‘basic floor of

opportunity’ for disabled children through special education and other services” and

hence, “[a] school’s obligation to provide special education attaches only if a child needs

it to reach that basic floor of opportunity.”  Id.  at *9.  In that decision, the Court upheld

the hearing officer’s conclusion that Kipp DC’s chosen remedial measures — Section 504
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and behavior intervention plans, counseling, and a part-time dedicated aide, as opposed

to special education — were appropriate for the student’s unique needs.  See id.

In Day, the Court credited the testimony of a school expert that without special

education, the child could perform on pace with or above his peers.  See id.  The child in

the present case does not perform on pace with or above his/her peers.  On i-Ready

diagnostic testing at the start of the 2025-2026 school year, Student scored one year

below grade level for both math and reading.  When tested again in late January 2026,

Student showed improvement over his/her Beginning-of-Year score for math, but

minimal growth for reading.  Student still scored one year below grade level for both

math and reading.  I find that the Day decision is inapposite.

I conclude that the City School 2 eligibility committee erred in determining that

Student did not need special education by reason of his/her OHI and SLD disabilities.  I

find that Petitioner has met her burden of persuasion that DCPS denied Student a FAPE

by determining him/her ineligible for special education at the October 6, 2025 eligibility

meeting.

2.  Did DCPS deny Student a FAPE by failing to provide the
Guardian full and timely access to Student’s education
records, specifically a Behavior Intervention Plan, in
response to records requests beginning on or about June
2025?

Petitioner claims that DCPS failed to provide her attorneys access to a Behavior

Intervention Plan (BIP), which she believes was developed for Student in the 2024-2025

school year at City School 1.  Under the IDEA and the Family Educational Rights and
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Privacy Act (FERPA), 20 U.S.C. § 1232g, DCPS must permit parents to inspect and

review any education records relating to their child with a disability that are collected,

maintained, or used by the agency.  See 34 C.F.R. §§ 300.613(a), 300.501(a); Friendship

Edison Public Charter School Collegiate Campus v. Murphy  2006 WL 2711524, 4

(D.D.C. 2006).  The failure to timely comply with a parent’s request to inspect education

records is a procedural violation of the IDEA.  See, e.g., Malloy v. Dist. of Columbia, No.

20-CV-03219 (DLF), 2022 WL 971208, at *5 (D.D.C. Mar. 30, 2022).

DCPS’ witness, LEA Representative, testified credibly that she had reached out to

City School 1 and was informed by that school’s LEA Representative Designee that there

was no formal BIP that was created for Student when the child attended City School 1. 

Petitioner provided no creditable evidence to the contrary.  I find that Petitioner did not

not meet her burden of persuasion on this issue.

Remedies

For relief in this case, Petitioner seeks an order that DCPS find Student eligible

for special education and convene Student’s IEP Team to develop an initial IEP.  Here, I

determine that Student is a child with a disability and therefore eligible for special

education.  I will defer to the expertise of DCPS’ professionals, with the Guardian’s

participation, to decide which IDEA disability classification is most appropriate for

Student. DCPS must ensure that appropriate IEP is developed.

The Guardian also seeks an award of compensatory education to compensate

Student for DCPS’ failure to find the child eligible for special education at the October 6,
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2025 eligibility meeting.  When a hearing officer finds a denial of FAPE, he has “broad

discretion to fashion an appropriate remedy, which can go beyond prospectively

providing a FAPE, and can include compensatory education. . . . [A]n award of

compensatory education must be reasonably calculated to provide the educational

benefits that likely would have accrued from special education services the school

district should have supplied in the first place.”  B.D. v. District of Columbia, 817 F.3d

792, 797-98 (D.C. Cir. 2016) (internal quotations and citations omitted.)

For DCPS’ failure to find Student eligible for special education in October 2025,

Petitioner’s expert, Educational Advocate, proposed that Student be awarded 120 hours

of compensatory education tutoring.  Educational Advocate’s premise is that if Student

had been determined eligible, he/she would now be performing on grade level.  I did not

find that opinion persuasive for several reasons.  First, this expert has not evaluated

Student and she did not opine on what special education services would have been

appropriate for Student’s initial IEP.  Second, if Student had been found eligible on

October 6, 2025, his/her initial IEP meeting would not have been required until on or

about November 5, 2025.  See 34 C.F.R. § 300.323(c)(1) (Meeting to develop initial must

be conducted within 30 days of the eligibility determination date.)   It is not credible to

the hearing officer that even with a robust initial IEP, this child, who has both SLD and

ADHD disorders, would have made one school year’s growth in academic achievement

between November 2025 and the date of the due process hearing.
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Educational Advocate also does not appear to have accounted in her proposal for

the MTSS services Student did receive instead of special education services – 30

minutes of math intervention every school day.  Compensatory education is equitable

relief and, in equity, DCPS should be credited for the individualized math services it

provided to Student.  However, there was no evidence at the hearing that City School 2

provided Student with MTSS interventions in reading, spelling or writing, which were

additional areas of weakness for Student noted by School Psychologist 1.  Therefore, as

compensatory education for DCPS’ failure to determine Student eligible for special

education in October 2025, I will award Student 60 hours of academic tutoring.  The

Guardian may use those hours for the academic areas which she and the tutor deem

appropriate to meet Student’s needs.

ORDER

Based upon the above Findings of Fact and Conclusions of Law, it is hereby

 ORDERED:

1. Student is determined to be a “Child with a disability” within the meaning
of 34 C.F.R. § 300.8.  DCPS shall ensure that, within 30 calendar days of
the date of this decision, an IEP team is convened, including the Guardian
and her representatives, to develop an appropriate initial IEP for Student. 
The IEP team shall determine the most appropriate disability classification
or classifications for Student.  DCPS shall ensure that the child’s initial IEP
is finalized no later than June 30, 2026.

2. As compensatory education for the denial of FAPE found in this decision,
DCPS shall promptly issue funding authorization to the Guardian for
Student to receive 60 hours of 1:1 academic tutoring by a qualified
independent educator.  If these services are provided outside the home,
DCPS shall provide transportation or fund reasonable transportation
expenses for Student to attend this programming;
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3. All other relief requested by the Petitioner herein is denied.  

Date:     May 22, 2026                s/ Peter B. Vaden                      
Peter B. Vaden, Hearing Officer

  

NOTICE OF RIGHT TO APPEAL

This is the final administrative decision in this matter.  Any party aggrieved by
this Hearing Officer Determination may bring a civil action in any state court of
competent jurisdiction or in a District Court of the United States without regard to the
amount in controversy within ninety (90) days from the date of the Hearing Officer
Determination in accordance with 20 U.S.C. § 1415(i).

cc: Counsel of Record
Office of Dispute Resolution
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