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DISTRICT OF COLUMBIA
OFFICE OF THE STATE SUPERINTENDENT OF EDUCATION
Student Hearing Office
810 First Street, N.E.
Washington, DC 20002

RUET

[STUDENT],!
through the Parent/Guardian, *
Date Issued: June 2, 2011

Petitioner, .
Hearing Officer: Seymour DuBow
v
Case No:
DCPS,
Hearing Date: May 26, 2011 Room: 2009
Respondent.
HEARING OFFICER DETERMINATION
INTRODUCTION AND PROCEDURAL HISTORY
The student is a -year-old male currently attending the grade at

The student has been found eligible for special education and related

services with the disability classification of Other Health Impairment. (R-8, P-4M) On March 25,
2011 counsel for petitioner filed a due process complaint alleging that DCPS denied the student a
Free Appropriate Public Education (FAPE) by failing to meet child find obligations, by failing to
complete a functional behavior assessment, and failing to develop an appropriate IEP. On April
23,2011 counsel for respondent DCPS filed a response denying the above allegations. (R-1) A
mediation session was held on April 20, 2011 and the parties were unable to reach an agreement.
The parties agreed that the 45-day timeline started to run on April 21, 2011. The HOD is due

June 5, 2011. On April 25, 2011 a pre-hearing conference was held by telephone with counsel

! Personal identification information is provided in Appendix A.





for petitioner Kimberly Glassman and counsel for respondent DCPS Victoria Fetterman. A pre-
hearing Order was issued on April 26, 2011. The Order stated the issues to be addressed at the
hearing are 1. Did DCPS fail to meet the child find requirements of IDEA in not evaluating the
student until August 20107 2. Did DCPS fail to complete a Functional Behavior Assessment
(FBA)? 3. Did DCPS fail to develop an appropriate IEP because it did not call for specialized
instruction in reading and did not include reading goals. The relief requested is funding a FBA,
. convening an MDT meeting to review and revise the student’s IEP and awarding compensatory
education.

The due process hearing convened at 9 a.m. on May 26,2011 in Room 2009 of the
Student Hearing Office at 810 First Street, N.E. Washington, D.C. 20002. Kimberly Glassman
represented the petitioner and Victoria Fetterman represented the respondent DCPS. The hearing
was closed. At the outset of the hearing, both the petitioner’s documents P-1-P-21 and
respondent’s documents R-1-R-13 were admitted into evidence. Counsel for respondent had
objected to document P-7 on grounds of relevance and P-19 on the compensatory education plan
and both objections were overruled. Counsel for petitioner had objected to R-12 a proposed
settlement agreement and that objection was overruled. All witnesses were sworn under oath
prior to testifying. Counsel for petitioner called as witnesses the mother, the student, Marcus
Roberson, the student’s clinical case worker, Jay Michney, professional development coordinator
and Dr. Ava Hughes-Booker. These witnesses testified in person except for Mr. Roberspn who
testified by telephone. Counsel for respondent called as her witness the special

education coordinator at who testified by telephone.





JURISDICTION
The hearing was convened on May 26, 2011 pursuant to jurisdiction under Public Law
108-446, The Individuals with Disabilities Improvement Act of 2004 (hereinafier referred to as
IDEA), Title 34 of the Code of Federal Regulations, Part 300 (2006) and Title V-E of the District

of Columbia Municipal Regulations.

BACKGROUND

The student is a -year-old male currently attending the grade at
The student has been found eligible for special education and related
services with the disability classification of Other Health Impairment. (R-8, P-4,M) On March
25,2011 counsel for petitioner filed a due process complaint alleging that DCPS denied the
student a Free Appropriate Public Education (FAPE) by failing to meet child find obligations, by
failing to complete a functional behavior assessment, and failing to develop an appropriate IEP
because it did not include reading goals and specialized instruction in reading. On April 23, 2011

counsel for respondent DCPS filed a response denying the above allegations.

ISSUES AND RELIEF SOUGHT

The issues to be determined are as follows:
1. Did DCPS fail to meet the child find requirements of IDEA in not evaluating the
student until August 2010?

2. Did DCPS fail to complete a Functional Behavior Assessment (FBA)?





3. Did DCPS fail to develop an appropriate IEP because it did not call for specialized
instruction in reading and did not include reading goals.
The relief requested is funding a FBA, convening an MDT meeting to review and revise the
student’s IEP and awarding compensatory education.
FINDINGS OF FACT
After considering all the evidence, as well as the arguments of both counsel, this Hearing
Officer’s Findings of Fact on issue one regarding a child find violation are as follows:

L
1. The student began attending in the 2008-2009 School
Year for the grade. He received failing grades in most of his classes. (P-15) He
had to repeat the grade. (Testimony of student, P-16) His report card for the 2009-
2010 School Year indicated he failed Algebra, Biology, World History and ROTC and
received Ds in English, Art and U.S. History. (P-16) He was repeating the course in
Algebra 1 for the 2009-2010 School Year. (P-16) The parent told the school the student
was on medication for ADHD. (Testimony of Mother)

2. On December 23, 2009 the student’s case worker, Marcus Roberson, met with the
special education coordinator at requesting that the student
be evaluated for special education. (Testimony of case worker, special education
coordinator) DCPS has submitted into the record a blank consent form with the fax date
of December 23, 2009 (R-3) and another consent form with the fax date of February 16,
2010.(R-4) The case worker informed the special education coordinator that court

ordered evaluations were being conducted and the special education coordinator





received from the case worker a copy of the court ordered evaluations in May 2010.
(Testimony of Mr. Robersoh, special education coordinator)

3. OnMay 12, 2010, a psycho-educational evaluation was completed by the Child
Guidance Clinic pursuant to an Order from the Family Court of the D.C. Superior Court.
The diagnostic impression was Major Depressive Disorder, Cannabis Dependence
Disorder, Mathematics Disorder and Reading Disorder. (4-D)

4. The parent signed her consent for initial evaluation form on July 6, 2010. (R-6)

5. DCPS completed a psychological evaluation of the student on August 30, 2010. (R-
11) The evaluator found clinically significant scores on the Behavior Rating Inventory
of Executive Function “indicating that [student] exhibits significant levels of impairment
associated with appropriate self-regulation and self management of tasks. “ (R-11 at
p.11) The evaluator concluded: “As reported by [student], his mother, and his teacher,
attentional difficulties, impulsive behavior and restless temperament combined with
attendant behavioral difficulties, mood deregulation and social maladjustment pose
severe obstacles to [student’s] ability to participate successfully in and take advantage of
educational opportunities in the school setting.”(R-11 at p.14)

6. The student’s IEP was developed and signed by the parent with her agreement with

the contents of the IEP on October 5, 2010. The student’s disability classification on

the IEP is Other Health Impairment(R-8)






After considering all the evidence, as well as the arguments of both counsel, this Hearing

Officer’s Findings of Fact on issue two regarding the FBA are as follows:

II.

1.

DCPS completed a Functional Behavior Assessment of the student on May 25, 2011.

(Counsels for the parties stipulated at the hearing the FBA was completed)

After considering all the evidence, as well as the arguments of both counsel, this Hearing

Officer’s Findings of Fact on issue three-the failure of the IEP to have reading goals and

specialized instruction in reading are as follows:

IIL.

1.

A court ordered psycho-educational evaluation of the student was conducted on
April 19, 2010. The Woodcock-Johnson Tests of Achievement (WJ-III) was
administered to assess the student’s academic functioning. The student’s
academic performance in Broad Reading showed a standard score of 101 with an
age equivalent of seventeen years and three months (17-3) and a grade
equivalency of ten years and five months (10.5). Broad Reading is a broad
measure of reading achievement, including word identification, reading speed,
and the ability to comprehend reading passages. (P-4 D at p.11) At the time of the
testing, the student was sixteen years and eleven months old and in the ninth
grade at (P-4 D atp.1) The Wechsler Adult
Intelligence Scale (WAIS-IV) was administered to the studént and the student’s
full scale IQ was a 76. On the Verbal Comprehension Index the student’s

composite score of 74 placed his verbal abilities in the Borderline range of





functioning. (P-4 D at p.7) The evaluator stated in his report: “This index
represented his lowest level of functioning. Notably, this test taps into an
individual’s ability to answer questions based on formal schooling. Given that
[student] has a history poor school performance, disruptive behavior and non
attendance this finding correlates with such history.” (P-4 D at p.8) The student’s
attendance summary states the student was absent from classes 114 times with 83
of those unexcused and late 67 times from August 16, 2010 to February 14, 2011.
(P-4H) The student’s transcript shows the student was absent 95.5 days during the
2009-2010 School Year. (R-9)

. The student’s IEP of October 3, 2010 does not contain reading goals and does not
provide for specialized instruction in reading. (R-8) No reading goals were put in
the IEP because the student’s reading test scores were in the average range.
(Testimony of special education coordinator)

. The student’s IEP of October 5, 2010 provides for 7 hours per week of specialized
instruction in mathematics in the general education setting and one hour a week of
behavioral support services outside of general education. (R-8 at p.4) On the
Woodcock-Johnson Tests of Achievement conducted with the student on May 12,
2010, the student scored a 76 in Broad Math with a grade equivalent of 5.6. (P-4
at p.9) The student received an F in Geometry on the April 1, 2011 transcript. (R-
9

. The student was offered tutoring after school at taught by special
education and regular teachers, but the student did not go. (Testimony of student

and special education coordinator)





CREDIBILITY FINDING

A hearing officer is responsible for assessing the credibility of witnesses. See Shore
Regional High School Bd. of Educ. v. P.S., 381 F. 3d 194 (3rd Cir. 2004) Dr. Ava Hughes Booker
was qualified as an expert on educational programming. Dr. Booker testified that the student’s
reading skills were at the fourth grade level. There was no basis in the record to support that
assertion. As pointed out in Findings of Fact III. 1 the student on the Woodcock-Johnson III
Achievement test showed on Broad Reading a standard score of 101 with an age equivalent of
seventeen years and three months (17-3) and a grade equivalency of ten years and five months
(10.5). Broad Reading is a broad measure of reading achievement, including word identification,
reading speed, and the ability to comprehend reading passages. (P-4 D at p.11) At the time of
the testing, the student was years and eleven months old and in the | grade at

(P-4 D at p.1) Dr. Booker only met the student once and that was within
two weeks of this hearing and did not observe the student in the classroom. Dr. Booker did not
do any assessment of the student. Dr. Booker also did not discuss with the special education
coordinator any interventions the school has put in place for the student or any attempts of
DCPS to evaluate the student. (Testimony of Dr. Booker) This hearing officer on the basis of the

above does not find her credible and gives little weight to her expert opinions.

DISCUSSION/CONCLUSIONS OF LAW

Based upon the above Findings of Fact, the arguments of counsel, as well as this Hearing

Officer’s own legal research, the Conclusions of Law of this Hearing Officer are as follows:





“The burden of proof shall be the responsibility of the party seeking relief. Based solely
upon evidence presented at the hearing, an impartial hearing officer shall determine whether the
party seeking relief presented sufficient evidence to meet the burden of proof that the action
and/or inaction or proposed placement is inadequate or adequate to provide the student with a
FAPE.” 5 D.C. MR 3030.3

This Circuit in Reid v. District of Columbia, 401 F. 3d 516, 519 (D.C. Cir. 2005) held:
“School districts may not ignore disabled students’ needs, nor may they await parental demands
before providing special instruction. Instead, school systems must ensure that ‘all children with
disabilities residing in the State...regardless of the severity of their disabilities and who are in
need of special education and related services, are identified, located, and evaluated.” See also
Branham v. District of C’olurhbia, 427 F.3d 7, 8 (D.C. Cir. 2005) In Scott v. District of
Columbia, 2006 U.S. Dist. LEXIS 14900, the Court citing the above cases held: “The Circuit’s
holdings require DCPS to identify and evaluate students in need of special education and related
services, whether or not parents have made any request, written or oral.” The “Child Find”
requirement is an affirmative obligation on the school system. A parent is not required to request
that a school district identify and evaluate a child. See Robertson County School System v. King,
24 IDELR 1036 (6" Cir. 1996) In N.G,, et al. v. District of Columbia, 556 F. Supp. 2d 11,
(U.S.D.C. 2008) the Court stated: “This Court has held on numerous occasions that as soon as a
student is identified as a potential candidate for special education services, DCPS has a duty to
locate that student and complete the evaluation process. See, e.g., Hawkins, 2008 WL 623588;
Abramson, 493 F. Supp. 2d at 85 (explaining that once a child is identified, the local educational
agency ‘is then obligated to move forward with the requirement of [IDEA] Section 1414 (a) (1)

and determine whether the student is in fact a child with a disability”).






In this case, DCPS should have been on notice by the end of the 2008-2009 school year
when the student failed most of his classes and had to repeat the ninth grade and was made aware
- by the parent that the student was on medication for ADHD, that the student was “identified as a
potential candidate for special education services”. (Findings of Fact # I. 1.) DCPS should have
moved forward on the evaluation process by the end of the 2008-2009 School Year. Even when
the student’s case worker requested the student be evaluated for special education in December
2009, DCPS still did not complete an evaluation of the student until August 30, 2010 and did not
convene an MDT meeting to determine eligibility until October S, 2010.

Counsel for respondent argues that the parent did not respond to DCPS efforts to obtain
her informed consent for an evaluation until July 6, 2010. IDEA requires that a school district
make “reasonable efforts “to obtain the parents informed consent before proceeding. 34 C.F.R.
Section 300.300(a)(1). To meet the “reasonable efforts” requirement, the school district must
document its attempts to obtain consent through detailed records of telephone célls, copies of
correspondences sent and responses received, and records of visits made to the parents’ home or
place of employment. 34 C.F.R. Section 300.300(d)(5); 34 C.F.R. 300.322(d) In this case, DCPS
has not provided these detailed records to meet the “reasonable efforts” requirement. This
hearing officer concludes that DCPS violated their “Child Find” obligation and denied a FAPE to
the student.

Compensatory education is an equitable remedy for the denial of a FAPE. In Reid v.
District of Columbia, 401 F. 3d 516 (D.C. Cir. 2005), this Circuit set out the standards for an
award of compensatory education. “Under the theory of ‘compensatory education,’ courts and
hearing officers may award educational services...to be provided prospectively to compensate

for a past deficient program. Id. at 522 Designing a compensatory education remedy requires “a

10





fact-specific exercise of discretion by either the district court br a hearing officer.” /d. at 524 To
assist the court or hearing officer’s fact specific inquiry, “ the parties must have some
opportunity to present evidence regarding [the student’s]specific education deficits resulting
from his loss of FAPE and the speciﬁcAcompensatory measures needed to best correct those
deficits.” Id. at 526 DCPS may be required to “offer proof that the placement compensated for
prior FAPE denials in addition to providing some benefit going forward.” Id. at 525

Counsel for petitioner presented a compensatory education plan (P-19) developed by Jay
Michney who testified on behalf of the petitioner to explain his plan. Mr. Michney did not do an
assessment of the student and has not worked with the student. He also did not talk to the
student’s teachers and is not familiar with the student’s program or curriculum. Mr. Michney
used a formula of 40-80 hours of tutoring to make one grade of progress. Mr. Michney
recommended 180-250 hours of tutoring based on four years of a denial of a FAPE. Mr.
Michney conceded that if you only went back two years pursuant to IDEA’s two year statute of
limitations, 20 U.S.C Section 1415 ()(3)(C), that 90 hours of tutoring would be appropriate for
both reading and mathematics. This hearing officer finds the submitted compensatory education
plan by Mr. Michney to be contrary to the dictates of Reid calling for “a fact-intensive analysis
that includes individualized assessments of the student so that the ultimate award is tailored to
the student’s unique needs.” Mary McLeod Bethune Day Acad. Pub. Charter Sch. v. Bland, 534
F. Supp. 109 at 135 (citing Reid at 524).

The hearing officer can determine the amount of compensatory education that a student
requires if the record provides him with sufficient “insight about the precise types of education
services [the student] needs to progress.” Mary McLeod Bethune Day Acad. Pub. Charter Sch. 12

Bland, 534 F. Supp. 2d 109, 130 (D.D.C. 2008) Findings to assist the hearing officer to tailor the
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compensatory education award to the student’s unique needs should include the nature and
severity of the student’s disability, the student’s specialized educational needs, the link between
those needs and the services requested and the student’s current educational abilities. Branham v.
District of Columbia, 427 F. 3d 7 (D.C. Cir. 2005)

In this case the record shows vthat the student’s academic deficits are in mathematics.
Findings of Fact #I1I- 3 found on the Woodcock-Johnson Tests of Achievement conducted with
the student on May 12, 2010, the student scored a 76 in Broad Math with a grade equivalent of
5.6. (P-4 at p.9) It should also be noted that on the Wechsler Adult Intelligence Scale (WAIS-
IV) administered to the student in May 2010 the student’s full scale IQ was a 76. Since October
5, 2010 the student has had an IEP that provides seven hours a week of specialized instruction in
mathematics in the general education setting. The student’s most recent report card dated April
1, 2011 shows the student received an F in Geometry. The student testified that his frustration in
understanding Geometry was the reason he was not going to class. Compensatory education in
the form of individual tutoring in mathematics can address the student’s deficit in mathematics
and “provide the educational benefits that likely would have accrued”. Reid, at 524.

Courts have recognized that in setting a compensatory education award, the conduct of
the parties’ may be considered. Reid at 524 The student was offered individual tutoring after
school at . but the student refused to go for the extra support provided by special education
and regular teachers. (Testimony of special education coordinator and student) The student’s
attendance summary states the student was absent from classes 114 times with 83 of those
unexcused and late 67 times from August 16, 2010 to February 14, 2011. (P-4H) The student’s
transcript shows the student was absent 95.5 days during the 2009-2010 School Year. (R-9)

Counsel for petitioner also conceded in an e-mail to Benjamin Persett, Program Manager of the
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DCPS on February 16, 2011 that she understands that some fault lies with the parent. (P-6) The
student’s and parent’s conduct will result in a reduction in the hours of compensatory education
awarded. This hearing officer is particularly troubled by the failure of the student to go to the
after school tutoring offered at to provide him with extra support. It does little good to
make an award if the student does not take advantage of it.

Based on the student’s IQ of 76 and his testing score in mathematics of 76 in Broad Math
which puts the student at a 5.6 grade level and based on the parties conduct reducing an award,
this hearing officer will award forty hours of compensatory education in the form of specialized
instruction in mathematics by an independent provider of the parent’s choice. This award should
enable the student to make progress “to provide the educational benefits that likely would have
accrued from special educa;tion services the school district should have supplied in the first
place.” Reid, at 524 Tt should be noted that petitioner’s own witness on compensatory education,
Mr. Michney conceded that if you only went back two years pursuant to IDEA’s two year statute
of limitations, 20 U.S.C Section 1415 (f)(3)(C), that 90 hours of tutoring would be appropriate
for both reading and mathematics. In this case, the student deficits are in mathematics and, as
discussed below on issue three, not in reading.

As to issue two on the failure to do an FBA, counsel for the parties have stipulated that
DCPS completed an FBA on May 25, 2011. Counsel for petitioner has requested as part of her
relief the completion of an FBA. That issue has now Been resolved.

As to issue three on the failure of the IEP to contain reading goals and specialized
instruction in reading, counsel for petitioner has failed to meet her burden of proof. The
student’s academic performance in Broad Reading on the Woodcock-Johnson Achievement Test

showed a standard score of 101 with an age equivalent of seventeen years and three months (17-
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3) and a grade equivalency of ten years and five months (10.5). Broad Reading is a broad
measure of reading achievement, including word identification, reading speed, and the ability to
comprehend reading passages. (P-4 D at p.11) At the time of the testing, the student was sixteen
years and eleven months old and in the ninth grade at (P-4 D atp.1)
(Findings of Fact III. 1) The MDT concluded that the student was performing in the average
range in reading and therefore did not include reading goals or hours of specialized instruction in
reading on his IEP. (Findings of Fact III. 2) The above Broad Reading scores support the
MDT’s decision. The U.S. Department of Education has provided the following guidance: “[A]
public agency is not required to include in an IEP annual goals that relate to areas of the general
curriculum in which the child’s disability does not affect the child’s ability to be involved in and

progress in the general curriculum.” Question 4 of Appendix A to 34 C.F.R. Part 300.

ORDER

Based upon the above Findings of Fact and Conclusions of Law, it is hereby ordered:

On issue one regarding the “Child Find” violation, this hearing officer finds a denial
of ba FAPE and awards forty (40) hours of compensatory education to be provided in the
form of individual tutoring in mathematics by an independent provider of the parent’s
choice to be completed by September 30, 2011 at a rate not to exceed sixty-five dollars
($65.00) per hour.

Issue two regarding conducting a FBA has been resolved with the FBA being
completed by DCPS.

Issue three regarding the IEP not having reading goals and specialized instruction

in reading is DISMISSED.
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NOTICE OF RIGHT TO APPEAL
This is the final administrative decision in this matter. Any party aggrieved by this
Hearing Officer Determination may bring a civil action in any state court of competent
jurisdiction or in a .District Court of the United States without regard to the amount in
controversy within ninety (90) days from the date of the Hearing Officer Determination in

accordance with 20 USC §1415().

Date: 6/2/11 Seyymour DuBow /a/
Hearing Officer
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DISTRICT OF COLUMBIA o

OFFICE OF THE STATE SUPERINTENDENT OF EDUCATION
Student Hearing Office L
810 First Street, NE, Second Floor i

Washington, DC 20002

and on behalf of
Petitioner,
Hearing Officer: Kimm Massey, Esq.
v
Case No:
DISTRICT OF COLUMBIA PUBLIC SCHOOLS,
Respondent.
HEARING OFFICER DETERMINATION
BACKGROUND AND
PROCEDURAL HISTORY
Student is an year-old boy, who is currently attending a private full-time special education

school that is being funded by Parents.

On April 12, 2011, Petitioner filed a Complaint against Respondent DCPS that raised the
following issues: (1) whether DCPS failed to comply with timelines for initial evaluations, the
eligibility determination, and the development of the IEP; (2) whether the proposed IEP is
appropriate; (3) whether DCPS predetermined Student’s IEP, services, location of services, and
other parts of Student’s program; (4) whether Student needs full-time special education services;
(5) whether DCPS attempted to deprive Student’s parents of meaningful participation on the
process; (6) whether DCPS considered the effects of moving Student from his current school;
and (6) whether the current private school is proper for Student. As relief for DCPS’s alleged
denials of a free appropriate public education (“FAPE”), Petitioner requested reimbursement for
all costs at the current private school for SY 2009/10 and SY 2010/11, and placement at the
current private school going forward.

On April 25, 2011, DCPS filed its Response to the Complaint. In its Response, DCPS asserted
that Student had been provided with an IEP designed to provide meaningful educational benefit,
an appropriate combination setting that represents the least restrictive environment (“LRE”), and





a location of services that can implement the IEP and placement. DCPS further asserted that
Petitioner failed to provide the required 10-day written notice of intent to unilaterally place and
that the current private school does not provide the services necessary to be considered “proper”
for Student. DCPS also questioned whether Parents acted reasonably in seeking a private
placement. '

On April 2’7, 2011, the hearing officer convened a prehearing conference and led the parties
through a discussion of the issues, defenses, relief sought, and related matters. The hearing
officer issued the Prehearing Order on May 2, 2011.

By its disclosure letter dated May 27, 2011, DCPS disclosed DCPS-1 through DCPS-9. By its
disclosure letter dated May 27, 2011, Petitioner attempted to disclose forty-four documents
(Petitioner’s Exhibits 1 — 44); however, Petitioner’s Exhibits 22 to 44 could not be accessed by

the intended recipients, so Petitioner had to resend that portion of the documents on May 31,
2011.

The hearing officer convened the due process hearing on June 6, 8 and 9, 2011, as scheduled.'
DCPS’s disclosed documents were admitted into the record without objection.  Petitioner’s
Exhibits 1-22 were also admitted without objection. However, DCPS objected to the admission
of Petitioner’s Exhibits 22 through 44 on the ground that Petitioner failed to disclose them on or
before the May 27, 2011 deadline. Based on Petitioner’s submission to the hearing officer of
“read receipts” from DCPS counsel, which were dated May 27, 2011 and stated that DCPS
counsel had read Petitioner’s disclosure emails, together with evidence proving that Petitioner
had promptly resent the second half of its exhibits on May 31, 2011 after learning that the
intended recipients were unable to access them, the hearing officer admitted Petitioner’s Exhibits
22 through 44 into the record, over DCPS’s objection, on June 7, 2011, the second day of the due
process hearing. Thereafter, the hearing officer received opening statements, testimonial
evidence, and closing statements before concluding the hearing on June 8th.

The due process hearing was convened and this Hearing Officer Determination is written
pursuant to the Individuals with Disabilities Education Improvement Act (“IDEIA”), 20 U.S.C.

§§ 1400 et seq., the implementing regulations for IDEIA, 34 C.F.R. Part 300, and Title V,
Chapter 30, of the District of Columbia Municipal Regulations (“D.C.M.R.”).

ISSUE(S)

The issues to be determined are as follows:

1. Did DCPS fail to comply with timelines for initial evaluations, the eligibility
determination, and the development of the IEP?

2. Isthe proposed IEP is appropriate?

! Counsel for each party and the witnesses for each party are listed in the Appendix that accompanies this decision.






Did DCPS predetermine Student’s IEP, services, location of services, and other parts of
Student’s program?

Does Student need full-time special education services?

Did DCPS attempt to deprive Student’s parents of meaningful participation on the
process?

Did DCPS consider the effects of moving Student from his current school?

Is the current private school “proper” for Student?

FINDINGS OF FACT

After considering all the evidence, as well as the arguments of both counsel, this Hearing
Officer’s Findings of Fact are as follows:

1.

Student’s current private school is a private school for children with moderate to severe
LD with average to above average cognitive functioning. The school removes the
reading and writing LD students normally struggle with and provides the students with
other modes of learning -- for example, playing roles in a room set up for the appropriate
historical period to learn history. The school is primarily providing Student with a ratio
of 7 students to 3 adults, including a master level teacher, a teaching intern, and a tutor
trainee. The school does not provide Student with the opportunity for any interaction
with non-disabled students.’

Student began attending his current private school in SY 2008/09. During school years
2008/09, 2009/10 and 2010/11, the school provided Student with 35 hours of specialized
instruction and related services per week, consisting of 33.5 hours of specialized
instruction, including integrated speech/language and occupational therapy services, and
1.5 hours of speech/language therapy, including one 45-minute individual session and
one 45-minute group session per week. Student also participated in an intensive five-

week speech-language program at his current private school during Summer 2007 and
Summer 2008

For SY 2011/12, the current private school intends to provide Student with 35 hours of
specialized instruction and related services per week, consisting of 32.75 hours of
specialized instruction, including integrated speech/language and occupational therapy
services, and 2.25 hours of related services, including one 45-minute individual session
and one 45-minute group session of speech/language therapy per week, and one 45-
minute individual session of occupational therapy per week.

% Testimony of private school curriculum specialist.
? Petitioner’s Exhibits 12, 14, 15, 22 and 23.
4 Petitioner’s Exhibit 17.






4. On January 22, 2010, Petitioner sent a referral packet concerning Student to DCPS’s
Private Religious Office. Hence, the SEC at Student’s DCPS neighborhood school
received Student’s case in late January 2010.°

5. In March through April 2010, an independent psychological evaluation was administered
to Student. The resulting psychological evaluation report revealed that Student
performed as follows on the Wechsler Intelligence Scale for Children-Fourth Edition:
Full Scale IQ = 130, Very Superior range; Verbal Comprehension Index = 121, Superior
range; Perceptual Reasoning Index = 129, Superior range; Working Memory = 123,
Superior range; Processing Speed = 118, High Average range.

On the language assessments administered, Student performed well on receptive
language tests for following directions and listening comprehension, and his performance
on other assessments revealed that he has a large vocabulary and the ability to rapidly
generate words within categories. However, Student’s performance was at the very low
end of a test of basic language expression and he had trouble producing automatic verbal
sequences. In the area of phonological processing, Student’s performance revealed
sturdy phonological awareness skills but a deficit in rapid naming.

| Student’s performance on various measures of attention did not reveal consistent
evidence of pervasive attentional difficulty, but there was some evidence of impulsive
and disinhibited behavior. Student’s performance on executive functioning assessments,
together with parent and teacher rating scales, revealed executive functioning weaknesses
in the areas of planning, organization, inhibiting impulsive responding, self-monitoring,
and sustaining working memory.

On the Wechsler Individual Achievement Test-Third Edition, Student received
the following standard scores: Word reading = 60, <1* percentile; Pseudoword reading =
83, 13™ percentile; Reading comprehension = 66, 1% percentile; Numerical operations =
93, 32" percentile; Math problem solving = 102, 55™ percentile; Math fluency = 91, 27
percentile; spelling = 72, 31 percentile; Sentencing combining = 88, 21% percentile; and
Essay composition = 94, 34" percentile.

Ultimately, the independent evaluator diagnosed Student with Dyslexia/Learning
Disability in Reading; Dysgraphia and Learning Disability in Written Language; Mixed
Expressive/Receptive Language Disorder; and Weaknesses in Impulsivity and Executive
Functioning. The evaluator recommended continued instruction in a full-time special
education program with a low teacher to student ratio, opportunities for individualized
tutoring, and speech/language therapy. The evaluator also recommended specific
academic interventions for reading and writing, such as listening to books on tape at
home and dictating to his parents and teachers, as well as certain strategies for the
classroom.®

6. Student’s most important educational needs are reading skills and writing skills. Indeed,
Student’s 2" grade 8 month reading skills impact Student’s success across all content

* Complaint at Addendum, p.1; testimony of SEC.
8 Petitioner’s Exhibit 7.






10.

areas, with the result that he is still learning to read and not reading to learn. Moreover,
Student’s writing skills remain primitive, in that he draws letters instead of writing them.”

Since he began attending the current private school, Student has made progress
approximately one year’s progress in reading, he has begun using strategies to encode for
purposes of written language, his spelling has improved, and he is doing well in math.
Indeed, Student’s achievement scores increased from the 1% percentile in March 2010 to
the 9™ percentile in February 2011 in Broad Reading, from the 84™ percentile in March
2010 to the 86™ percentile in February 2011 in Broad Math, and from the 3" percentile
March 2010 to the 6™ percentile in February 2011 in Broad Written Language.®

By email dated April 12, 2010, Father sent a letter to the SEC at Student’s neighborhood
school expressing a desire to refrain from subjecting Student to excessive testing. Father
stated he was puzzled by DCPS’s desire to perform a full speech language reevaluation,
as Student had received speech language evaluations in May 2008 and September 2009
that provided ample information. Father indicated that if DCPS wished to proceed with
the speech and language reevaluation, it should provide specific information about
elements to be included in the reevaluation and who would perform the reevaluation so
that Parents could make an informed decision about whether or not to consent to the
reevaluation. In the end, Father indicated that Parents were consenting to DCPS’s
observation of Student at his current private school.’

On April 13, 2010, the SEC at Student’s neighborhood school sent a reply email to Father
addressing his concerns regarding DCPS’s request for additional evaluations. The SEC
explained that DCPS wanted to conduct a full speech and language reevaluation because
the areas of auditory processing and articulation were not fully explored in the testing
conducted by the current private school, but DCPS would agree to review the private
school’s testing rather provide a full reevaluation if that was what Father preferred. The
SEC further explained that DCPS also wished to complete an OT evaluation because of
concerns about handwriting, visual-motor integration, and self-regulation, but if Father
preferred the testing not take place it was within his rights. The SEC noted that if Father
did not want DCPS to complete any proposed testing and simply wanted DCPS to review
the testing Parents already had, the SEC would revise the 3/1/10 Prior Written Notice to
reflect that. However, Parents would still need to sign the consent form, but only to
provide consent for DCPS to review the current testing. Finally, the SEC indicated she
would proceed to schedule observations at Student’s private school.'®

On April 22, 2010, the DCPS speech/language pathologist conducted a speech and
language classroom observation of Student in his current private school. The
speech/language pathologist observed Student in art class, which was comprised of 4
boys and one teacher, as well as another observer. The DCPS observer noted that

7 Testimony of private school curriculum specialist.

¥ Testimony of private school curriculum specialist; see Petitioner’s Exhibits 15 and 17.
® Petitioner’s Exhibit 40.
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11.

12.

Student engaged in easy, spontaneous conversation with his peers and presented as a
student who was able to follow oral directions, exhibit compliant behavior, remain
focused and on task, and engage in structured and unstructured settings. However,
Student substituted /f/ for /th/ once in conversation. The observation report included a
review of Student’s previous speech and language evaluations from May 2008 and
September 2009. The evaluator noted that clarification of some language testing was
necessar}l'lto determine whether or not Student is eligible for speech and language
services.

In May 2008, Student received a comprehensive speech and language assessment at his
current private school. Student’s performance on the various assessments administered
resulted in the following results: On the Test of Auditory-Processing Skills-3, Student
received scores within or above the average range on all subtests given, except the
subtests for Word Discrimination and Auditory Comprehension; Student received scores
above the average range on the Peabody Picture Vocabulary Test-Fourth Edition, Form
A, and the Expressive Vocabulary Test, Second Edition; and on the Test of Language
Competence-Expanded Edition, Level 1, Student received scores within or above the
average range on all subtests. However, Student received below average scores on all
areas of the following assessments: the Comprehensive Test of Phonological Processing;
the Test of Word Reading Efficiency, Form A; the Gray Oral Reading Tests-4, Form A;
the Test of Written Spelling-4, Form A; and the Written Expression Scale of the Oral and
Written Language Scales.

Based on Student’s performance on the assessments administered, the evaluators,
who were both employed Speech-Language Pathology Department of Student’s current
private school, rendered the following diagnoses: Mixed Receptive-Expressive Language
Disorder; Reading Disorder; Developmental Articulation Disorder; and Specific Written
Expression Disorder. The evaluators also recommended placement in a special education
setting with peers who exhibit similar linguistic and attentional profiles; exposure to a
hands-on, multi-sensory curriculum, including a low student/teacher ratio and integrated
related services. The evaluators opined that Student’s current private school seemed an
appropriate choice for Student and indicated their excitement that Student planned to
attend the school the following school year. The evaluators also recommended, infer
alia, speech-language intervention for Student in the form of one 40-minute session
individual and one 40-minute small group session per week.'?

Student’s most recent annual speech and language report, issued near the end of SY
2010/11 in connection with his receipt of services at the current private school reveals the
following: Student’s standard scores on all subtests of the Test of Word Reading
Efficiency dropped; hence, Student’s score on the Sight Word Efficiency subtest dropped
from 83 in 2008 to 66 in 2011, his score on the Phonemic Decoding Efficiency subtest
dropped from 86 to 78, and his score on the Total Word Reading Efficiency subtest
dropped from 81 to 66. Student’s standard scores on the Gray Oral Reading Test-4, Form
A, also dropped, with the result that his score on the rate subtest dropped from 4 in 2008
to 2 in 2001, his score on the accuracy subtest dropped from 3 in 2008 to 1 in 2011, his

' DCPS-1.
12 petitioner’s Exhibit 8.






score on the fluency subtest dropped from 3 in 2008 to 1 in 2011, and his score on the
comprehension subtest dropped from 9 in 2008 to 7 in 2011. Moreover, Student’s -
standard1 score on the Test of Written Spelling-4, Form A, dropped from 79 in 2008 to 72
in 2011.

13. On June 15, 2011, a DCPS occupational therapist reviewed Student’s April 29, 2010
independent Occupational Therapy evaluation. The reviewer determined that the
assessment procedures utilized did not accurately reflect Student’s potential, achievement
or other factors the procedures were intended to measure. The reviewer recommended
completion of the following assessments for Student: the Bruininks-Oseretsky Test of
Motor Proficiency and Benbow Hand Development.'*

14. Student has an educational consultant who has worked with him since November 2009.
The consultant has B.S. and M.S. degrees in special education and has worked
extensively in special education. In the consultant’s opinion, Student is twice exceptional
due to his superior intelligence and his severe and significant specific LD. Student’s
deficits in processing, reading, oral and written language and executive functioning affect
his self-esteem. He is afraid to expose his weaknesses and take risks in class."

15. Student’s deficits were apparent very early on, and Parents were very proactive in
providing Student with tutoring, language and vision support, therapies and other
interventions. However, when Student began attending his current private school, very
significant deficits were revealed. Student is receiving interventions at the current private
school but he has been response resistant, in that he is not responding well to the
interventions.'®

16. On June 24, 2010, DCPS convened an eligibility meeting for Student. At the outset, the

IEP chair noted that DCPS had requested consent from Parents at an earlier meeting but

did not receive it although the team agreed at the earlier meeting that updated tests were

| needed. Consent for additional testing was requested again. Parents agreed to an
| observation of Student by a DCPS speech language pathologist but indicated their
| disagreement with the speech and language assessment. Student’s educational consultant
expressed concerns about DCPS counsel’s presence at the meeting but agreed to move

forward. At some point, however, counsel left the meeting because of the advocate’s

concerns. The team spent time discussing whether or not additional testing was required.

The team determined that additional psychological testing and additional

speech/language testing were not required but additional OT testing was necessary and

would be conducted by the DCPS speech occupational therapist. The current private

school indicated that they tested only in the area of Parents’ consent, which was how

Student can move a pencil as opposed to all components. DCPS did not accept the report

and determined that an eye exam by a pediatrician was required to determine the amount

of services and goals required. The team determined that additional OT testing was

'* See Petitioner’s Exhibits 8 and 10.

“ DCPS-2.

'3 Testimony of educational consultant.
' Testimony of educational consultant.






needed and Parents gave consent for same upon DCPS’s request. Ultimately, the team
agreed that Student is eligible for special education with a disability of gifted with a
learning disability. The team scheduled the next meeting for June 9, 2010."7

17. On July 6, 2010, Father emailed a letter to the DCPS Chief Compliance Officer. Father
expressed his opinion that the presence of two attorneys for DCPS at the meeting and the
request at the outset for consent for additional evaluations set an unpleasant tone for the
meeting. Father pointed out aspects of the meeting that did not go well from his
perspective and asked for help understanding parental consent for special education
services and DCPS’s requirements for same. Finally, Father expressed Parents’
disagreement with the Compliance Officer’s statements that Parents had not been
cooperating with the process and indicated Parents’ interest in an equal partnership with
DCPS in connection with the development of Student’s IEP.'®

18. By reply email correspondence to Father on July 8, 2010, the Compliance Officer advised
that her role was to chair the June 24 meeting and she is not an attorney. The
Compliance Officer stated she was sorry Father felt the tone of the meeting was
unpleasant and indicated that she felt the meeting was very productive and the team
worked together well to determine Student’s eligibility. The Compliance Officer stated
that the IEP process sometimes seems cumbersome but is a dynamic and vital approach
designed help the team make the best decisions for Student, and that the process of
developing the IEP would also take some time to complete but Parents ultimately would
have the right to either accept or reject the IEP."

19. On July 9, 2010, DCPS provided Parents with a draft IEP for Student. The IEP identified
SLD as Student’s primary disability and provided for Student to receive specialized
instruction in the areas of reading, written expression and mathematics but did not
indicate the amount/frequency of instruction. However, the draft IEP contained 7 annual
goals for the academic area of mathematics, 13 annual goals for the academic area of
reading, and 13 annual goals in the academic area of written expression. The IEP goals
were based upon and very similar to the goals in the private school’s educational plan for
Student. The IEP also listed 13 accommodations to be provided for Student in the
classroom and during statewide assessments.*’

20. When DCPS provided Student with the draft IEP on July 9, 2010, there were only
approximately 5 minutes to discuss the document and DCPS said the team would have to
reconvene to continue discussing the IEP. DCPS’s occupational therapist *'

21. On July 15, the educational consultant emailed a DCPS employee seeking to confirm the
next meeting date of August 2, 2010 due to the unavailability of some of Parents’ team,
including school staff.??

'7 Petitioner’s Exhibit 44.

'8 petitioner’s Exhibit 36.

' Petitioner’s Exhibit 35.

20 petitioner’s Exhibit 25; testimony of educational consultant; testimony of SEC.
2! Testimony of educational consultant.





22. On July 30, 2010, DCPS sent an email to the educational consultant asking to reschedule
the meeting planned for August 2 so that the full OT evaluation would be ready at the

time Z%f the meeting. The SEC indicated that she would send proposed dates at a later
time.

23. On August 17, 2010, the consultant sent a DCPS employee an email indicating, inter alia,
the consultant’s understanding that Student’s IEP for SY 2010/11 had not yet been
completed and giving notice of Parents’ disagreement with “the DCPS IEP (or lack
thereof) and/or Elacement” and their intent to place Student in a private placement at
public expense.?

24. On August 18, 2010, the SEC from Student’s neighborhood school sent a letter to
Student’s educational consultant indicating a desire to finalize Student’s draft IEP even
though the OT evaluation had not yet been completed. The SEC indicated that OoT
services could be added at a later date if warranted. The SEC offered August 20™ for the
MDT meeting and asked the consultant to propose alternative dates if August 20™ would
not work for the consultant and Parents.*®

25.On August 26, 2010, the SEC from Student’s neighborhood school sent a letter to
Student’s educational consultant, indicating that since the consultant was unable to attend
a meeting the previous week prior to the start of school to finalize Student’s IEP, the SEC
was proposing that Parents enroll Student at the neighborhood school for SY 2010/11.
The SEC indicated that DCPS would expedite the completion of Student’s IEP and could
have a special education teacher assigned to monitor Student’s progress in the meantime.
The SEC noted that the neighborhood school was willing and able to implement all of the
services on Student’s draft IEP.

The SEC further asserted that Student’s case had taken unusually long time for
completion, and noted that as she looked back it appeared that there had been several
periods of time without contact from either the consultant or Parents, which delayed the
process. The SEC also noted that DCPS had requested consent from Parents on at least 5
occasions but the requested consent was never provided. Finally, the SEC proposed a
meeting on either 9/8/10 or 9/13/10 and stated that the meeting would go forward on
9/13/10 even if the current private school’s staff were not available or the consultant
failed to respond.?

26. On September 8, 2010, current Petitioner’s counsel responded, on Parent’s behalf, to the
SEC’s 8/26/10 letter and indicated that the SEC’s recitation of alleged facts was not
congruent with reality, that IDEA regulations require the LEA to ensure parental
participation in meetings held at mutually convenient times and places, as well as the
teacher’s presence, and that Parents were not available on the proposed dates of 9/8 and

22 petitioner’s Exhibit 41,

BId.

24 petitioner’s Exhibit 34.

2 petitioner’s Exhibit 30; DCPS-5.
26 petitioner’s Exhibit 31; DCPS-5.






9/13. Counsel indicated that DCPS could either hold the meeting at its perll or contact
the consultant to find mutually convenient days and times.*’

27.On September 10, 2010, the SEC sent reply correspondence to Petitioner’s counsel
indicating that it was not the SEC’s intention to exclude any parties from the meeting but
rather to convey the urgency of the need to conclude the eligibility/IEP process, which
had taken much longer than usual to complete. The SEC indicated which days of the
week were best for DCPS and asked counsel to consult with his clients and advise DCPS
of dates of availability.?®

28. On September 13, 2010, the DCPS occupational therapist administered the OT evaluation
to Student. The occupational therapist was unable to conduct the evaluation sooner
because Student was away on vacation with his father and then away on vacation with his
mother, and then the occupational therapist went on vacation and Student’s educational
consultant specifically wanted this particular occupational therapist to conduct the
evaluation and not refer it out to anyone else.”’

29. The OT evaluation administered by DCPS included only the upper extremity portion of
the Bruininks-Oseretsky Test of Motor Proficiency and not the lower extremity and total
body portions. The evaluation added value to the existing data about Student but, in the
opinion of the occupational therapy, the OT evaluation conducted by Student’s current
prlva;ge school was sufficient to allow the development of Student’s OT goals on the
IEP.

30.On October 18, 2010, the educational consultant sent the SEC from Student’s
neighborhood school an email indicating that the consultant had run into the DCPS
occupational therapist a few days previously and learned that the DCPS OT evaluation
for Student had been completed. The consultant asked for a copy of the OT evaluation
and requested that the parties work together to select a meeting date.”’

31. On October 21, the SEC from Student’s neighborhood school sent a reply email to the
educational consultant, which included copies of Student’s OT evaluation and a revised
draft IEP with proposed OT services. The SEC asked the consultant to propose potential
meeting dates on one or more Mondays and Wednesday to coincide with the availability
of DCPS’s team for private schools By reply email on October 26, 2010, the consultant
suggested November 8 or 15.%

32. On October 26, 2010, the SEC from Student’s neighborhood school sent the educétional
consultant an email stating that the SEC intended to conclude Student’s next IEP meeting

7 .. Petitioner’s Exhibit 32; DCPS-5.
28 petitioner’s Exhibit 33; DCPS-5.
* petitioner’s Exhibit 29; testimony of DCPS occupational therapist.
3% Testimony of private school Director of OT.
*' DCPS-S.
2 DCPS-S.
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by 3, as it would be ridiculous to prolong the meeting since the parties already knew they
would disagree.*

33. On November 8, 2010, DCPS convened an IEP meeting for Student. The MDT reviewed
all available data and determined to add OT services to the draft IEP. The team also
recommended a part-time general education/special education setting for all IEP services,
noting that the team did not feel that Student’s needs could be fully met in the general
education setting due to his learning disabilities in reading, but felt that Student could
benefit from part-time exposure to general education setting, curriculum and peers due to
his gifted nature. The team determined that Student’s neighborhood elementary school
could 1mplement the IEP, and specifically noted that a full-time out of general education
setting is too restrictive for Student because he is gifted and would benefit from exposure
to a general/advanced curriculum. DCPS issued a Prior Written Notice containing the
information noted herein. DCPS also finalized Student’s IEP by adding the agreed upon
OT services in the amount of 240 minutes per month, indicating that Student is to receive
60 minutes per day of specialized instruction in reading, 30 minutes per day of
specialized instruction in the area of written expression, and 90 minutes per day of
specialized instruction in math, as well as 45 minutes per week of behavioral support
consultation services and 45 minutes per week of speech-language pathology consultation
services. In this regard, the speech/language consultation method is flexible and develops
student-by-student as the year progresses. The services can be provided in any class and
can consist of meetings/consultation with teachers, observing the student in class and
giving reminders, providing a couple minutes of pullout services to provide tips, and
standing in the back of the room to give clues when the student has a big presentation. 34

34. DCPS did not provide Student with direct speech and language services because the
speech services required were in the area of reading, and DCPS provides that through
reading as opposed to speech and language Hence, DCPS tried to capture the current
private school’s speech/language goals in the reading section of the IEP, and the team
discussed meeting those goals through reading because that’s how DCPS works.*

35. Prior to Student’s November 8" IEP meeting, DCPS convened a meeting of the 5™ grade
teachers and the SEC from Student’s neighborhood school to discuss the LRE placement
for Student. These types of teams at the neighborhood school meet repeatedly at the end
of the school year regarding all students to plan how to deliver services to the students,
especially the incoming students.>®

36. Parents, the educational consultant, and the staff at Student’s current private school
disagreed with Student’s November 8" IEP because, in their opinion, the IEP does not
provide the level and intensity of services needed, only gives specialized instruction in
language arts and math, only provides a self-contained setting for language arts, does not
give the type or intensity of accommodations and supplementary aids Student would

33 Petitioner’s Exhibit 42.

3 DCPS-4 and DCPS-6; Petitioner’s Exhibits 25 and 27; testimony of DCPS speech/language pathologist.
33 Testimony of SEC.
38 Testimony of Principal from DCPS neighborhood school.
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require to make progress in a general education classroom, does not provide an integrated
related service model, and only provides for consultative speech/language services
instead of direct services. Parents, the consultant and the private school staff believe
Student needs specialized instruction in all areas, a small classroom and a special
education setting for speech/language services, behavioral support and other services,
integrated services where all disciplines work together and all services are folded into the
curriculum, and direct speech/language services. These opinions were made known to
DCPS at Student’s July 9" IEP meeting, but DCPS’s response was the services offered
are the ones available at the neighborhood DCPS school and that some of the
recommendations in the evaluations were either not necessary or not in the scope of what
DCPS provides. DCPS never offered another school and it seemed the neighborhood
school had been chosen prior to the development of the IEP. Parent, the educational
advocate and the private school staff told DCPS they believed the IEP would result in
Student having problems accessing the curriculum and making meaningful progress,
would cause Student’s self-esteem to crash and burn in the general education setting,
would result in problems developing peer relationships, language skills and functional
reading skills. Moreover, the consultant is of the opinion that the accommodations of
removing reading and writing from all non-reading/writing subjects and providing
advanced notification of all anticipated subject matter are unrealistic. The consultant also -
notes that the accommodation of providing assistance with/modification of all reading
tasks across the curriculum fails to provide the type of assistance to be provided.
Regarding the accommodations of advanced notification of all subject matter and pre-
typed teacher lectures on Student’s reading level, the curriculum specialist from the
private school opines that it does not seem logistically feasible that all throughout the
school day Student will be provided with a previous of everything and given pre-typed
materials for everything the teachers say. In addition, the curriculum specialist notes that
pre-typed lectures at Student’s reading level will be below the level of the terminology
being used in class.*’

37.DCPS’s intent with the IEP is to provide the necessary support for Student while
challenging him in his strong areas, such as math. DCPS believes Student needs
intensive reading and writing instruction outside general education; however, due to his
high cognitive/academic abilities, DCPS believes Student could benefit from spending
part of his day in a general education classroom. Moreover, although an IEP team will
take into consideration an evaluator’s recommendation for a full-time program, the team
ultimately makes the decision, especiallgf since so many independent evaluators very
frequently recommend full-time settings.>

38. Student’s neighborhood DCPS school is an “open space” school, and the class where
Student would be placed includes 4™ and 5™ graders in the same area/pod with 4 or 5
classes going on simultaneously. The open nature of the school provides many
distractions, but Student’s IEP indicates that he requires a setting with minimal
distractions. Moreover, when Father visited the school for 2 hours in November, he
found that the noise level in the area Student would be placed was very high and there

%7 Testimony of educational consultant; testimony of curriculum specialist; see DCPS-4.
3% Testimony of SEC.
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39.

were not enough seats for all of the children in the classes. However, all of the special
education classes are enclosed with 4 walls and 1 door, and some of the classrooms have
back rooms or corner rooms with some walls. >

Student’s DCPS neighborhood school is an arts integration school, which utilizes
teaching methods that include lots of standing, moving, dancing and performing. This
approach works very well with students are capable intellectually but reading and writing
are not their strengths. The school changes education through the arts under a mandate,
and the teachers at the school attend the Kennedy Center’s “Tableau” class to learn how
to take small groups of students and discuss what has been learned prior to reenacting a
lesson, such as one concerning key battles in American History. This is a more hands-on,
kinesthetic way to learn. The school services students, for which it removes reading and
writing from the non-reading and writing classes and provides copies of notes from the
teachers.  The school has also successfully provided advance notification of
assignments/topics to be taught with some students, and it utilizes a computer system that
parents can access to view upcoming assignment. Students with attention or focusing
difficulties are common at the neighborhood school, because that usually is a part of

- reading difficulties, and this type of students have done very well at the school.*°

40.

The 5" grade special education teacher at the DCPS neighborhood school has used the
Read Naturally (whole language) program and the Phonographics (phonics) program for
reading. Along with the entire school, the 5™ grade special education teacher also uses
Handwriting without Tears, which includes special paper, to work on the mechanics of
writing letters and grip. In math, another Kennedy Center program called Moving Touch
Math is used. In this program, the child is the manipulative and the students use their
hand and arms to form letters and relevant symbols. Touch Math, a program which
provides a visual and tactile way of learning by counting points as manipulatives, is also
used for lessons on money, time, and multi-digit problems.*!

CONCLUSIONS OF LAW

Based upon the above Findings of Fact, the arguments of counsel, as well as this Hearing

Officer

’s own legal research, the Conclusions of Law of this Hearing Officer are as follows:

1. Alleged Lack of Compliance with Timelines

DCPS is allowed 120 days to conduct an initial evaluation for a Student who has been referred
for special education evaluations. See 34 C.F.R. § 300.301(c)(1); D.C. Code § 38-2561.02. Said
initial evaluation must include procedures to determine if the child is a child with a disability
under 34 C.F.R. § 300.8, and to determine the educational needs of the child. 34 C.F.R. §
300.301(c)(2). However, prior to conducting an initial evaluation of a child, an LEA must obtain

the informed consent of the child’s parents. 34 C.F.R. § 300.300(a)(1)(i).

% Testimony of educational consultant; testimony of Father testimony of SEC.
% Testimony of SEC; testimony of special education teacher.
! Testimony of special education teacher.
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In the instant case, Petitioner has alleged that DCPS failed to comply with applicable timelines
for initial evaluations, the eligibility determination, and the development of an IEP for Student.
On the other hand, DCPS asserts that Parents were responsible for the bulk of the delay that they
are blaming on DCPS. '

The evidence in this case reveals that the extensive delay in this case was due to both the actions
of Parents and the actions of DCPS. Hence, the evidence shows that Parents failed to timely give
consent for DCPS to conduct evaluations and ultimately did not provide consent until the June
24, 2010 eligibility meeting for DCPS to conduct an OT evaluation only.* As a result, DCPS
had already determined Student eligible for special education and related services before Parents
provided consent to evaluate. However, once Parents provided consent for the single evaluation
by DCPS, DCPS failed to conduct the evaluation until 3 months later in September 2010. Again,
however, the delay was due to Parents’ separate vacation schedules with Student, the DCPS OT
evaluator’s own vacation, and Petitioner’s educational consultant’s desire to have that particular
evaluator conduct the assessment, so the delay was again attributable to both parties. And
finally, although DCPS did not complete Student’s IEP until almost 2 months after the OT
evaluation had been completed, DCPS attempted to finalize the IEP prior to the completion of
the OT evaluation and simply add on OT services later, if and when appropriate, but Parents
never consented to that approach. Under these circumstances, the hearing officer concludes that
the delay in complying with the applicable timelines in this case was due to the actions of both
DCPS and Parents, with the result that it would be inappropriate to place the blame for the
untimeliness solely on DCPS’s shoulders. As a result, the hearing officer concludes that
Petitioners have failed to meet their burden of proof on this claim.

2. Appropriateness of the IEP

The FAPE required by IDEA is tailored to the unique needs of a disabled child by means of an
IEP. Board of Education of the Hendrick Hudson Central School District, Westchester County,
et. al. v. Rowley, 458 U.S. 176 (1982). The requirement to provide a FAPE is satisfied “by
providing personalized instruction with sufficient support services to permit the child to benefit
educationally from that instruction.” Id. The IEP, and therefore the personalized instruction,
should be reasonably calculated to enable the child to achieve passing marks and advance from
grade to grade. Id. IDEA charges the IEP team with the responsibility for developing a disabled
child’s IEP, and in doing so, the IEP team must consider the strengths of the child, the parents’
concerns about the child, the results of recent/initial evaluations, and the academic,
developmental, and functional needs of the child. See 34 C.F.R. §§ 300.321 —300.324.

In the present case, Petitioner contends that the IEP is inappropriate for failure to provide Student
with a full-time special education setting, for failure to provide Student with direct speech and
language services, for failure to contain goals in all academic areas, for failure to provide an
appropriate location of services, and for including behavioral support services that would not be
necessary in a full-time setting. On the other hand, DCPS contends that it offered an IEP that
provides for 17.5 hours per week of services in a combination environment, which is the LRE,

2 The hearing officer is aware that Parents provided consent for DCPS to observe Student at the current private
school prior to June 24th.
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the IEP will provide Student with meaningful educational benefit, and the DCPS neighborhood -
school can implement the IEP.

The evidence in this case shows that while Student is in pressing need of specialized instruction
that helps him with his reading and writing skills, he also has superior intelligence reflected by a
Full Scale IQ score 130. Hence, although DCPS reviewed and discussed at IEP team meetings
the independent evaluations of Student that call for a full-time special education setting, DCPS
ultimately developed an IEP that provides Student with intensive reading and writing instruction
outside general education but also allows Student an opportunity to benefit from spending part of
his day in a general education classroom. Under these circumstances, the hearing officer
concludes that the IEP is not inappropriate for failure to provide Student with a full-time special
education setting.*?

With respect to DCPS’s determination not to provide Student with direct speech and language
services, the evidence reveals that Student requires speech services in the area of reading, which
DCPS actually provides through specialized instruction in reading as opposed to through direct
speech and language services. Hence, DCPS is providing Student with 5 hours per week of
specialized instruction in reading, together with 45 minutes per week of consultation services in
the area of speech/language pathology, which can be used in academic area needed as necessary.
Similarly, with respect to DCPS’s determination not to include annual goals in all academic
areas for Student, the evidence shows that DCPS addressed Student’s need for assistance with
reading across academic areas by including various classroom aids and supports in Student’s IEP
that are designed to eliminate and/or provide assistance with reading tasks during the school day.
Under these circumstances, the hearing officer concludes that the IEP is not inappropriate for
failure to provide Student with direct speech and language services and annual goals in all
academic areas.

However, with respect to the appropriateness of the location of services DCPS has designated for
Student, the evidence demonstrates that DCPS has selected an “open space” school that is full of
distractions for Student, although Student has been diagnosed with Weaknesses in Impulsivity
and the Classroom Accommodations section of the IEP calls for a setting that consists of a
location with minimal distractions. Based on this evidence, the hearing officer concludes that
Petitioner has met its burden of demonstrating that the IEP is inappropriate for failure to include
an appropriate location of services.

3. Alleged Predetermination of Student’s Program

IDEA charges the IEP team with the responsibility for developing a disabled child’s IEP, and the
IEP team must include, infer alia, the parents of the child and, at the discretion of the parents or
the LEA, other individuals with knowledge or special expertise regarding the child. See 34
C.F.R. §§300.321 —-300.324.

® The hearing officer has considered District of Columbia v. Bryant James, 675 F. Supp.2d 115 (D.D.C. 2009),
which Petitioner relies upon for the proposition that an IEP that does not include the evaluators’ recommendations is
not appropriate. However, as the evidence in this case proves that the IEP team considered and rejected as
inappropriate the independent evaluators’ recommendations, the hearing officer has determined that the cited case
law does not require a different conclusion than the one reached herein.
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In this case, Petitioner has charged DCPS with predetermining the components of Student’s
educational program, while DCPS maintains that pre-meetings regarding a disabled child’s needs
do not amount to a predetermination of the child’s program. In this case, although there is
evidence that there was limited time to discuss the draft IEP when it was first presented on July
9, 2010, the evidence also reveals that the IEP goals were based upon the goals in the educational
program developed by the current private school and that another meeting was held on
November 8, 2010 to finalize the IEP. Moreover, with respect to location of services, the
evidence reveals that (1) DCPS and Petitioners held strongly opposing views concerning the
extent of the program Student requires, (2) but for the open space nature of the location of
services proposed by DCPS, that location of services arguably would have able to implement
Student’s IEP, and (3) in light of the team’s determination that Student did not require a full-time
placement, it would not have made sense for DCPS to propose a location of services that could
provide the full-time setting that Parents desired. Under these circumstances, the hearing officer
concludes that Petitioner has failed to meet its burden of proving this claim.

4. Alleged Need for Full-time Special Education Services

The hearing officer has already determined above that DCPS did not deny Student a FAPE by
failing to provide Student with a full-time setting, and the hearing officer relies upon and
incorporates herein said portion of the instant HOD as it also applies to Petitioner’s claim that
Student requires full-time special education services.

5. Alleged Attempt to Deprive Parents of Meaningful Participation in the Process

In matters alleging a procedural violation, a hearing officer may find that a child did not receive
a FAPE only if the procedural inadequacies, inter alia, significantly impeded the parents’
opportunity to participate in the decision-making process. 34 C.F.R. § 300.513(a)(2)(i1).

In this case, Petitioner contends DCPS attempted to deprive Parents of an opportunity to
meaningfully participate in the decision-making process concerning Student by having DCPS
counsel attend Student’s June 24, 2010 eligibility meeting. However, the evidence in this case
demonstrates that DCPS counsel attended only one of the several meetings that were held for
Student, and even then, counsel left the meeting prior to its conclusion due to the educational
consultant’s expressed concern about counsel’s presence. Under these circumstances, the
hearing officer concludes that DCPS’s actions did not “significantly” impeded Parents’
opportunity to participate in the decision-making process, and therefore, Petitioner has failed to
meet its burden of proof on this claim.

6. Did DCPS consider the effects of moving Student from his current school?

Petitioner relies upon Holmes v. District of Columbia, 608 F.Supp. 40 (D.D.C. 1980), for the
proposition that DCPS was required to consider the effects of moving Student from his current
school in determining a location of services for Student. However, the evidence in this case
demonstrates that DCPS did consider the potential effects of moving Student from his current
school when it determined that Student could benefit from interaction with his non-disabled
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peers, which the current school does not allow. As a result, the hearing officer concludes that
Petitioner has failed to meet its burden of proof on this claim.

7. Is the Current Private School “Proper” for Student?

A private school placement is “proper” under IDE if the education provided by the private school

is reasonably calculated to enable the disabled child to receive educational benefits. Board of
Education of the Hendrick Hudson Central School District, Westchester County, et. al. v.

Rowley, 458 U.S. 176 (1982). In this case, the evidence as set forth in the Findings of Fact,

above, abundantly demonstrates that the current private school is reasonably calculated to enable

Student to receive educational benefits. Therefore, the hearing officer concludes that the current
private school is proper for Student.

8. Relief Requested

Petitioner has requested reimbursement for all costs from Student’s current private school for SY
2009/10 and SY 2010/11, and placement at the current private school going forward.

With respect to the requested reimbursement for SY 2009/10, the evidence in this case reveals
that Petitioners did not refer Student for an initial evaluation until January 2010, during the
second half of SY 2009/10. Moreover, the hearing officer determined above that Petitioners and
DCPS were jointly responsible for DCPS’s failure to comply with the applicable timelines in this
case. As aresult, the hearing officer concludes that it would be inappropriate to award Parents
reimbursement for Student’s private school costs during SY 2009/10.

However, with respect to SY 2010/11, the hearing officer determined above that DCPS failed to
provide Student with an appropriate location of services in the November 2010 IEP, and that
DCPS bore joint responsibility with Petitioners for its failure to comply with the timelines
applicable to this case. As a result, the hearing officer has determined to grant Petitioner’s
request for reimbursement for the private school costs Parents incurred in connection with
Student’s education during SY 2010/11. See Burlington School Committee v. Massachusetts
Dept. of Educ., 471 U.S. 359 (1985).

Finally, as the current private school is a full-time special education school and the hearing
officer has already determined above that DCPS did deny Student a FAPE in determining that
Student does not require a full-time special education setting, the hearing officer has determined
to deny Petitioner’s request for placement at the current private school going forward. See
Branham v. District of Columbia, No. 04-7084 (D.D.C. 2005) (placement awards must be ,
tailored to the child’s individual needs). Instead, the hearing officer will Order DCPS to provide
an appropriate location of services for Student for SY 2011/12.
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ORDER
Based upon the above Findings of Fact and Conclusions of Law, it is hereby ordered:

1. Petitioner is hereby awarded reimbursement for the private school expenses Parents
incurred in connection with Student’s education during SY 2010/11.

2. All remaining requests for relief in Petitioner’s Complaint are DENIED AND
DISMISSED WITH PREJUDICE.

3. Within 30 days of the issuance of this Order, DCPS shall assign an appropriate location
of services that can implement Student’s IEP for Student for SY 2011/12.

NOTICE OF RIGHT TO APPEAL

This is the final administrative decision in this matter. Any party aggrieved by this Hearing
Officer Determination may bring a civil action in any state court of competent jurisdiction or in a
District Court of the United States without regard to the amount in controversy within ninety
(90) days from the date of the Hearing Officer Determination in accordance with 20 USC
§1415().

Date: 6/26/2011 /s/ Kimm Massey
Kimm Massey, Esq.
Hearing Officer
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DISTRICT OF COLUMBIA
OFFICE OF THE STATE SUPERINTENDENT OF EDUCATION
Student Hearing Office
810 First Street NE, STE 2
Washington, DC 20002

[Parent], on behalf of, Date Issued: June 16, 2011
[Student], !

Hearing Officer: Jim Mortenson
Petitioner,

Case No:
'

District of Columbia Public Schools (DCPS),

Respondent.

HEARING OFFICER DETERMINATION

I. BACKGROUND 43

The complaint in this maﬁer was filed by the Petitioner on March 24, 2011. The Petitioner is
represented by Domiento Hill, Esq., and the Respondent is represented by Tanya Chor, Esq.

A prehearing conference was held on April 5, 2011, and a prehearing order issued on that
date. An untimely response was filed on April 6, 2011. A resolution meeting was held on April
11, 2011. The parties did not settle the matter, but rather agreed that no agreement could be
reached and that the 45 day hearing timeline should begin. The hearing was originally scheduled
for May 24 and May 26, 2011. Because of the agreement to start the 45 day hearing timeline

early, the hearing was rescheduled for May 12 and 13, 2011, in order to meet the 45 day hearing

timeline.

' Personal identification information is provided in Appendix A which is to be removed prior to public
dissemination.





The Petitioner requested a continuance because her employer would not release her from
work on the days scheduled for hearing. The continuance was granted for good cause and the
hearing was rescheduled for the next dates both parties, their attorneys, and the IHO had
available: June 8 and June 10, 2011. The hearing was held on those dates in room 2004 at 810
First Street NE, Washington, D.C. Written closing statements were filed on June 13, 2011. The
due date for the hearing officer’s determination (HOD) is June 16, 2011, and this HOD is issued

on June 16, 2011.

II. JURISDICTION
This hearing process was initiated and conducted, and this decision is written, pursuant to the
Individuals with Disabilities Education Improvement Act (IDEA), 20 U.S.C. § 1400 et seq., its

implementing regulations at 34 C.F.R. Part 300, and D.C. Mun. Regs. tit. 5, Chap. 30.

II1. ISSUES, RELIEF SOUGHT, AND DETERMINATION
The issues to be determined by the IHO are:

1) Whether the Respondent failed to offer or provide the Student with an individualized
education program (IEP) reasonably calculated to provide educational benefit when
the Student failed to reach his annual goals and the special education and related
services were not changed to address this failure?

2) Whether the Respondent has failed to provide the Petitioner with written notice of its
refusal of Petitioner’s request for an increase in special education services and a
change of placement for the Student?

The substantive requested relief includes:

1) A revised IEP to include:

e 25 hours per week of specialized instruction outside of the general education
setting;





¢ One hour per week of occupational therapy | outside of the general education
setting; and
¢ One hour per week of counseling outside of the general education setting.
2) Placement at a private school for children with disabilities.

Based on the findings of fact and conclusions herein, this JHO has determined that the
Student’s IEP, proposed March 16, 2011, is not reasonably calculated to provide educational
- benefit with regard to writing, a core academic subject. The Student did not fail to reach most of
his other annual goals, however the Respondent failed to reasonably revise the IEP to address the
Student’s lack of progress on the writing goal, a goal based on third grade content standards. The
Respondent failed to provide prior written notice of its refusal to increase the Student’s level of

special education services and resulting change in placement to the level and placement

requested by the Petitioner. This failure did not deny the Student a FAPE.

IV. EVIDENCE

Ten witnesses testified at the hearing: four for the Petitioner and six for the Respondent.
The witnesses for the Petitioner were:

1) Student’s Mother, Petitioner (P)

2) Belton Wilder, Clinical Psychologist, (B.W.)

3) Dori Cook, Education Advocate (D.C.)

4) Assistant Education Director,
The witnesses for the Respondent were:

1) Special Education Coordinator,

2) School Psychologist

3) Hope Pryor, Occupational Therapist (H.P.)






4) Katrina Brickhouse, School Social Worker (K.B.)

5) Special Education Teacher/Case Manager -

6) Jessica Kaluzny, Speech and Language Pathologist (J.K.)

31 documents were disclosed by the Petitioner and 29 were admitted into evidence.” The

Petitioner’s exhibits are;

Ex.No. Date Document
P3 April 11, 2011 Resolution Period Disposition Form
April 11, 2011 Resolution Meeting Notes
P4 May 18, 2009 IEP
PS5 May 17, 2010 IEP
May 17, 2010 Consent for Initial Evaluation/Reevaluation
April 14,2010 IEP Progress Report — Annual Goals
Pé6 May 17,2010 MDT meeting at Miner ES [Advocate’s Notes]
P7 July 26,2010 [Advocate’s Notes]
P8 July 27, 2010 MDT/IEP Meeting Notes Resolution Meeting
P9 July 27,2010 Proposed Settlement

P10 November 10, 2010
November 10, 2010
November 10, 2010

" November 10, 2010

P11 November 10, 2010
P12 November 10, 2010
P13 March 16, 2011
P14 March 16, 2011
P15 March 16, 2011

March 16, 2011
March 16, 2011
March 16, 2011
February 2, 2011
March 4, 2011
February 6, 2011
January 5, 2011
December 17, 2010
December 5, 2010
November 3, 2010
October 1, 2010
February 28, 2011
February 1, 2011
December 6, 2010

? Two documents, P 1 and P 2, were excluded as evidence by the IHO because they were the complaint and response

IEP

Multi-Disciplinary Team Meeting Notes
Consent for Initial Evaluation/Reevaluation
Prior Written Notice — Identification
[Advocate’s Notes]

MDT/IEP Meeting Notes

IEP

[Advocate’s Notes]

MDT/IEP Meeting Notes

Final Eligibility Determination Report
Evaluation Summary Report

Prior Written Notice — Identification
IEP Progress Report — Annual Goals
Service Tracker

Service Tracker

Service Tracker

Service Tracker

Service Tracker

Service Tracker

Service Tracker

Service Tracker

Service Tracker

Service Tracker

to the complaint and therefore already part of the record.
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Ex. No.

Date

Document

P16
P17
P18
P19
P20
P21
P22
P23

P24
P25
P 26
P27
P28
P29
P 30
P31

April 6,2011
February 20, 2009
May 3, 2009
November 12, 2009
November 13, 2009
January 18, 2010
August 12, 2010
August 24,2010
September 15, 2010
June 30, 2010
December 21, 2010
May 11, 2011

May 11, 2011

May 11, 2011

May 11, 2011
[Undated]
[Undated]

Prior Written Notice

Occupational Therapy Evaluation Report
Psychological Evaluation Report

Social Work Evaluation Report
Comprehensive Psychological Evaluation
Review of Independent Psychological Evaluation
Neuropsychological Evaluation

Review of Independent Educational Evaluation
[Advocate’s Notes]

Psychological Evaluation

Psychological Evaluation

Letter from Dau to Corley

Letter from Dau to Anyanwu

Letter from Dau to Lawson

Letter from Dau to DeSibour

Curricula Vitae for Belton Wilder, Ph.D.
Curricula Vitae for Pius Ojevwe, Psy.D.

18 documents were disclosed by the Respondent. All were admitted into evidence. The

Respondent’s exhibits are:

Ex.No. Date Document

R1 March 16, 2011 [Advocate’s Notes]

R2 November 10, 2010 [Eligibility determination]

R3 November 10, 2010 1IEP

R4 March 16, 2011 IEP

RS November 10, 2010 MDT/IEP Meeting Notes

R6 May 17, 2010 MDT/IEP Meeting Notes

R7 February 20, 2009 Occupational Therapy Evaluation Report

R 8 November 9, 2010 IEP Progress Report — Annual Goals
February 2, 2011 IEP Progress Report — Annual Goals

R9 May 3, 2009 Psychological Evaluation Report

R 10 January 18, 2010 Review of Independent Assessment
January 18, 2010 Review of Independent Psychological Evaluation

R11 December 21, 2010 Psychological Evaluation

R 12 November 10. 2010 [Draft] Meeting Participation

R 13 March 16, 2011 Final Eligibility Determination Report
March 16, 2011 Evaluation Summary Report
March 16, 2011 Prior Written Notice — Identification

R 14 April 8, 2011 IEP Progress Report — Annual Goals

R15 June 30, 2010 Psychological Evaluation

R 16 August 25,2010 Review of Independent Educational Evaluation

Addendum





Ex.No. Date
August 24,2010
August 24,2010

Document
Review of Independent Educational Evaluation
Independent Evaluation Checklist

R17 October 1, 2010 Service Tracker
November 3, 2010 Service Tracker
December 5, 2010 Service Tracker
December 17, 2010 Service Tracker
January 5, 2011 Service Tracker
February 6, 2011 Service Tracker
March 4, 2011 Service Tracker
April 4,2011 Service Tracker
May 5, 2011 Service Tracker
R 18 December 6, 2010 Service Tracker

January 1, 2011
February 1, 2011
February 28, 2011
April 4, 2011
June 2, 2011

Service Tracker
Service Tracker
Service Tracker
Service Tracker
Service Tracker

[Undated] Department of Dance Contact Information 2010-

2011
V. FINDINGS OF FACT
After considering all the evidence, as well as the arguments of both counsel, this Hearing
Officer’s Findings of Fact are as follows:
1. The Student is a nine year old learner who is presently in the fourth grade and has attended
since kindergarten.’ He has been receiving special education and
related services since second grade.* He is presently eligible under the definition for multiple
disabilities (other health impaired and autism).” The Student’s disabilities impact his
academic skills (math, reading, and writing) as well as his emotional, social, and behavioral

development and his motor skills.®

* Testimony (T) of P, P 15.
4 TofP.

STofP,P 15.
®P15,P25/R 11,





2. The Student’s IEP was revised on May 17, 2010, and included five math goals, four reading
goals, and three writing goals.” There were no functional goals.® The IEP provided for five
hours per week of specialized instruction in the general education setting (inclusion) and
another five hours per week outside of the general education setting (pull-out).” In addition,
one hour per week of occupational therapy services were to be provided.lo No supplementary
aids or services were to be provided to the Student in the classroom, other than the
specialized instruction.!! Extended school year (ESY) services for about four weeks in the
summer of 2010 for three hours per day were to be provided.'

3. The IEP was revised again on November 10, 2010."® Of the 12 academic goals in the [EP
revised in May 2010, a math goal on fractions was dropped (it had not been “introduced”).'*
The remaining four math goals were revised and were aligned with third through sixth grade
math standards."® There was a math goal revised to solve word and story problems, as well as
involving money, by applying addition, subtraction and multiplication and explaining the
processes involved in solving the problems (3" and 4™ grade District of Columbia math

standards).'® There was a math goal revised to carry out simple measurement until

"Ps.

*Ps.

’Ps.

°Ps.

""P5, T of U.T. (U.T. testified that although the IEP lists classroom accommodations, the list is automatically

generated on the electronic IEP form from the list of accommodations for State-wide testing. U.T. testified that a

?fparate box would be created on the IEP for classroom accommodations (supplementary aids and services)).
P5.

PR3, Tof D.C. (P 10 is also part of the November 10, 2010 IEP, but it is not cited as it is incomplete. Also, R 8

shows the motor skills goals were added prior to the November 10, 2010, IEP team meeting. There is no IEP

revision, prior written notice, or other clear evidence on when this revision to the IEP occurred. Since the added

functional goals are newer than May 2010, they need not be fully analyzed to determine Issue 1 of the complaint.

The testimony of D.C. is cited here because she stated that the there were no changes to the Student’s goals at the

November 2010 IEP team meeting and no increase in his special education hours. The documentary evidence,

despite lacking a prior written notice of changes, shows there were changes to both goals and the level of services.

Thus, D.C.’s testimony must be given little credibility.)

“P5,R3,RS.

“R3.

'® R 3. (Some goals included components from multiple curricula standards from different grade levels.)
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conversions (3™ grade math standard).'” There was a math goal revised to identify and
compare and analyze two and three dimensional shapes (3™ and 4™ grade math standards)."®
There was a math goal revised to collect and organize data using various techniques as well
as determining the components of a data set (4™ through 6™ grade math standards)."’

One of the four reading goals was dropped in the November 2010 IEP revision, two others
were revised to align with third through sixth grade reading standards, and one remained
unchanged as no progress had been made on it.2° One reading goal was revised to locate and
interpret information in graphic representations (3" and 4" grade District of Columbia
reading standards).?' Another reading goal was revised to make predictions about content and
distinguish among common forms of literature using text features (3" and 4" grade reading
standards).?? The third reading goal remained unchahged from the May 2010 revision and
requires the Student to distinguish between fact and opinion in expository text, providing
evidence from the text (a 5th grade reading standard).”

Two of three writing goals from the May 2010 revision were dropped, one had been reported
as progressing before the November meeting and the other had not been “introduced.”* The
remaining goal was revised to expect a written short story with beginning, middle and ending

and sensory details ( 3" grade writing standard).?

17 R 3

®R3.

YR3.

“P5,R3,RS.

2R3,

2R3,

ZP5R3.

*PS5,R3,R8.

¥ R 3. (The District of Columbia writing standards are a strand in the Reading/English Language Arts standards.)
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6. It is not clear why the goals were dropped in the November 2010 IEP revision as there is no
prior written notice explaining the changes and other evidence concerning the programming
occurring at that time does not clearly indicate why the specific changes were being made.?®

7. The November 2010 IEP revision included the addition of two functional goals in the area of
emotional, social, and behavioral development, and five functional goals in the area of motor
skills.”?

8. The November 2010 IEP revision maintained specialized instruction in the general education
setting at five hours per week.?® Specialized instruction outside of the general education
setting was increased to 10 hours per week.” Occupational therapy was maintained at one
hour per week and behavioral support services were added at the frequency of two hours per
month.*® No additional supplementary aids and services, including ESY services or program
modifications or supports for school personnel were provided in the November 2010‘revision
of the IEP.”!

9. The four math goals were not met when the IEP was again revised on March 16, 201 1.2 The
three reading goals were not met when the IEP was again revised on March 16, 2011, but a

fourth reading goal, to learn word meanings and spelling for unfamiliar words from the text

*R3,R5R8,P10,Tof U.T, Tof Y.H. (Y.H. testified that the first math and first reading goals had been
mastered by November 2010 and that is why they were dropped. The progress report (R 8) showed that the first
math goal had not been “introduced” as of the beginning of November 2010. Furthermore, Y.H. testified that the
two dropped writing goals had been mastered. Yet the same progress report, that Y.H. wrote just prior to the
November 2010 meeting, records that while progress was being made on one of these subsequently dropped goals,
the other had not yet been “introduced.” Since it is illogical that goals that had not been “introduced” days before an
IEP team meeting where they were dropped, absent some other corroborating evidence that they were in fact met,
the testimony of Y.H. is wholly suspect and is not credible, given that the THO specifically questioned her on this
point to be sure he understood her testimony.)

“R3.

%2R3.

»R3.

R3.

'R3.

ZPI13/R4





and other stories, was added.*® The writing goal was not met when the IEP was revised on
March 16, 2011 3% The IEP revised on March 16, 2011, listed the date of anticipated
achievement for all of the goals as March 16, 2012.%

10. Specialized instruction in the general education setting were maintained at 5 hours per week
in the March 16, 2011, revision of the IEP.3¢ Specialized instruction outside of the general
education setting was increased to 12.5 hours per week in the March 2011 revision of the
IEP.*” Occupational therapy was again maintained at one hour per week but behavioral
suf)port services were increased to four hours per week.*® ESY services were added for three
and a half weeks during the summer of 2011.% No other supplementary aids and services, or
program modifications or supports for school personnel were provided in the March 2011
revision of the IEP.*

11. The Petitioner and her advocate requested a “full-time” special education setting at the
March 16, 2011, IEP team meeting because they felt the Student was very far behind his
peers and so that he could a full range of supports and increased specialized instruction.!

12. The Student is making progress on all of his academic goals as of the end of March, 2011,
except for his writing goal.*? He is progressing in (and has mastered one) all of his functional

goals but for one that has not yet been “introduced.”*?

“P13/R4.

“PI13/R4.

®PI13RA.

P 13/R 4.

7P13/R4.

P I13/R 4.

P 13/R 4.

“P13/R4.

T of D.C., T of U.T. (U.T. corroborated that there was a disagreement over the level of services in the IEP at the
March 16, 2011, IEP team meeting.)

“ R 14, T of U.T. (U.T. testified that when the progress reports note “progressing,” it means the student is on track
toward meeting the annual goals. As explained below, it is unclear whether this is adequate for this Student because
4031’ l<{:h1a‘111ges in the anticipated completion date of the goals.)
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13. No prior written notice in compliance with 34 C.F.R. § 300.503 was provided to the
Petitioner concerning the proposed changes and the refusals to make requested changes in thc
IEP revised March 16, 2011.*

14. From May 2010 to March 2011, despite the revisions to the IEP, the statement of the

Student’s levels of academic achievement was not revised to be current.*

V1. CONCLUSIONS OF LAW
Based upon the above Findings of Fact, the arguments of counsel, as well as this Hearing
Officer’s own legal research, the Conclusions of Law of this Hear‘ing Officer are as follows:
1. A free appropriate public education (FAPE) for a child with a disability under the IDEA is
defined as:

special education and related services that -

(a) Are provided at public expense, under public supervision and direction, and without charge;

(b) Meet the standards of the SEA, including the requirements of this part;

(c) Include an appropriate preschool, elementary school, or secondary school education in the State
involved; and

(d) Are provided in conformity with an individualized education program (IEP) that meets the
requirements of §§300.320 through 300.324.

34 C.F.R. § 300.17. The Supreme Court has described the purpose of the IDEA quite clearly:

When the language of the Act and its legislative history are considered together, the requirements imposed
by Congress become tolerably clear. Insofar as a State is required to provide a handicapped child with a
“free appropriate public education,” we hold that it satisfies this requirement by providing personalized
instruction with sufficient support services to permit the child to benefit educationally from that instruction.
Such instruction and services must be provided at public expense, must meet the State's educational
standards, must approximate the grade levels used in the State's regular education, and must comport with
the child's IEP. In addition, the IEP, and therefore the personalized instruction, should be formulated in
accordance with the requirements of the Act and, if the child is being educated in the regular classrooms of

* The record includes a written notice dated March 16, 2011, that concerns the identification of the Student as
multiply disabled resulting from meeting the definition of both OHI and Autism. (P 13} It also contains a written
notice dared April 6, 2011 (P 16), which is after the proposed changes to the IEP went into effect (see P 13/R 4
noting the services begin March 16, 2011, the same day as the meeting and proposal), and does not explain the
reasons for the proposals (it merely states the team disagreed), and does not include a description of each evaluation
procedure, assessment, record, or report used to make the proposal and refusals (it makes a general list of non-
specific data sources), it does not include a description of other options considered and rejected, such as the use of a
dedicated aide (see P 14) nor other factors related to the proposal and refusals.

“R3,P5P13.
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the public education system, should be reasonably calculated to enable the child to achieve passing marks
and advance from grade to grade.

Board of Educ. v. Rowley, 458 U.S. 176, 203-204 (1982). It is within this legal context the

case at hand must be examined.

2. Federal regulations at 34 C.F.R. § 300.320 lists the required contents of an IEP:

(a)(1) A statement of the child’s present levels of academic achievement and functional performance,
including —

(i) How the child’s disability affects the child’s involvement and progress in the general education
curriculum (i.e., the same curriculum as for nondisabled children); or

(ii) For preschool children, as appropriate, how the disability affects the child’s participation in appropriate
activities;

(2)(i) A statement of measurable annual goals, including academic and functional goals designed to —

(A) Meet the child’s needs that result from the child’s disability to enable the child to be involved in and
make progress in the general education curriculum; and

(B) Meet each of the child’s other educational needs that result from the child’s disability;

(i) For children with disabilities who take alternate assessments aligned to alternate achievement standards,
a description of benchmarks or short-term objectives;

(3) A description of — (i) How the child’s progress toward meeting the annual goals described in
paragraph (2) of this section will be measured; and

(ii) When periodic reports on the progress the child is making toward meeting the annual goals (such as
through the use of quarterly or other periodic reports, concurrent with the issuance of report cards) will be
provided;

(4) A statement of the special education and related services and supplementary aids and services, based on
peerreviewed research to the extent practicable, to be provided to the child, or on behalf of the child, and a
statement of the program modifications or supports for school personnel that will be provided to enable the
child —

(i) To advance appropriately toward attaining the annual goals;

(ii) To be involved in and make progress in the general education curriculum in accordance with paragraph
(a)(1) of this section, and to participate in extracurricular and other nonacademic activities; and

(iii) To be educated and participate with other children with disabilities and nondisabled children in the
activities described in this section;

(5) An explanation of the extent, if any, to which the child will not participate with nondisabled children in
the regular class and in the activities described in paragraph (a)(4) of this section;

(6)(i) A statement of any individual appropriate accommodations that are necessary to measure the
academic achievement and functional performance of the child on State and districtwide assessments
consistent with section 612(a)(16) of the Act; and

(ii) If the IEP Team determines that the child must take an alternate assessment instead of a particular
regular State or districtwide assessment of student achievement, a statement of why —

(A) The child cannot participate in the regular assessment; and

(B) The particular alternate assessment selected is appropriate for the child; and

(7) The projected date for the beginning of the services and modifications described in paragraph

(a)(4) of this section, and the anticipated frequency, location, and duration of those services and
modifications.

3. “[A]n IEP that focuses on ensuring that the child is involved in the general education

curriculum will necessarily be aligned with the State’s content standards.” 71 Fed. Reg.

46662 (2006).
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4. “Special education means specially designed instruction, at no cost to the parents, to meet the
unique needs of a child with a disability[.]” 34 C.F.R. § 300.39(a)(1). Federal Regulations at

34 C.F.R. § 300.39(b)(3) defines “specially designed instruction” as:

adapting, as appropriate to the needs of an eligible child under this part, the content, methodology, or
delivery of instruction—

(i) To address the unique needs of the child that result from the child’s disability; and

(ii) To ensure access of the child to the general curriculum, so that the child can meet the educational
standards within the jurisdiction of the public agency that apply to all children.

5. “Supplementary aids and services means aids, services, and other supports that are provided
in regular education classes, other education-related settings, and in extracurricular and
nonacademic settings, to enable children with disabilities to be educated with néndisabled
children to the maximum extent appropriate in accordance with §§ 300.114 through
300.116.” 34 C.F.R. § 300.42.

6. “Related services means transportation and such developmental, corrective, and other
supportive services as are required to assist a child with a disability to benefit from special
education,. . ..” 34 C.F.R. § 300.34(a).

7. Federal regulations at 34 C.F.R. § 300.106 provides for the provision of extended school year

services for some children with disabilities. The regulation requires that:

(a) General. (1) Each public agency must ensure that extended school year services are available as necessary to
provide FAPE, consistent with paragraph (a)(2) of this section.

(2) Extended school year services must be provided only if a child’s IEP Team determines, on an individual basis, in
accordance with §§ 300.320 through 300.324, that the services are necessary for the provision of FAPE to the child.
(3) In implementing the requirements of this section, a public agency may not —

(i) Limit extended school year services to particular categories of disability; or

(i) Unilaterally limit the type, amount, or duration of those services.

(b) Definition. As used in this section, the term extended school year services means special education and related
services that —

(1) Are provided to a child with a disability —

(i) Beyond the normal school year of the public agency;

(ii) In accordance with the child’s IEP; and

(iii) At no cost to the parents of the child; and (2) Meet the standards of the SEA.

8. Placement determinations are to be made according to the following:

In determining the educational placement of a child with a disability, including a preschool child with a
disability, each public agency must ensure that —
(a) The placement decision —
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(1) Is made by a group of persons, including the parents, and other persons knowledgeable about the child,
the meaning of the evaluation data, and the placement options; and

(2) Is made in conformity with the LRE provisions of this subpart, including §§ 300.114 through 300.118;
(b) The child’s placement —

(1) Is determined at least annually;

(2) Is based on the child’s IEP; and

(3) Is as close as possible to the child’s home;

(c) Unless the IEP of a child with a disability requires some other arrangement, the child is educated in the
school that he or she would attend if nondisabled;

(d) In selecting the LRE, consideration is given to any potential harmful effect on the child or on the
quality of services that he or she needs; and

(e) A child with a disability is not removed from education in age-appropriate regular classrooms solely
because of needed modifications in the general education curriculum.

34 CF.R. §300.116.

9. The concept of “least restrictive environment” (LRE) is defined in Federal Regulations as:

(i) To the maximum extent appropriate, children with disabilities, including children in public or private
institutions or other care facilities, are educated with children who are nondisabled; and

(ii) Special classes, separate schooling, or other removal of children with disabilities from the regular
educational environment occurs only if the nature or severity of the disability is such that education in
regular classes with the use of supplementary aids and services cannot be achieved satisfactorily.

34 C.F.R. §300.114(a)(2).
10. An IEP must be reviewed “periodically, but not less than annually, to determine whether the

annual goals for the child are being achieved; and” the IEP must be revised:

as appropriate, to address —

(A) Any lack of expected progress toward the annual goals described in § 300.320(a)(2), and in the general education
curriculum, if appropriate;

(B) The results of any reevaluation conducted under § 300.303;

(C) Information about the child provided to, or by, the parents, as described under § 300.305(a)(2);

(D) The child’s anticipated needs; or

(E) Other matters.

34 C.F.R. § 300.324(b)(1).
11. 34 C.F.R. § 300.503 requires:

[w]ritten notice that meets the requirements of paragraph (b) of this section. . . be given to the parents of a
child with a disability a reasonable time before the public agency —

(1) Proposes to initiate or change the identification, evaluation, or educational placement of the child or the
provision of FAPE to the child; or

(2) Refuses to initiate or change the identification, evaluation, or educational placement of the child or the
provision of FAPE to the child.

(b) Content of notice. The notice required under paragraph (a) of this section must include —

(1) A description of the action proposed or refused by the agency;

(2) An explanation of why the agency proposes or refuses to take the action;

(3) A description of each evaluation procedure, assessment, record, or report the agency used as a basis for
the proposed or refused action;
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(4) A statement that the parents of a child with a disability have protection under the procedural safeguards
of this part and, if this notice is not an initial referral for evaluation, the means by which a copy of a
description of the procedural safeguards can be obtained;

(5) Sources for parents to contact to obtain assistance in understanding the provisions of this part;

(6) A description of other options that the IEP Team considered and the reasons why those options were
rejected; and

(7) A description of other factors that are relevant to the agency’s proposal or refusal.

12. All of the goals in the Student’s IEP, but for two, were written in November 2010. Because

13.

they are expected to be reached within a year, the fact that the November 2010 goals were
not mastered by March 2010 is of no consequence. Furthermore, most of the goals showed
progress was being made. While some of the goals are based in whole or in part on third
grade content standards, this is not significant enough to be inappropriate for the core
academic subjects of reading and math because those areas focus on a range of curriculum
content standards from third to sixth grade, and the record lacks sufficient evidence to show
the Student’s achievement gap is growing as opposed to shrinking with special education and
related services (which would show a lack of progress in the general education curriculum).
The errors the District made were to revise the expected completion date of the goals from
November 2011, a year from when most were put in place, to March 2012, and failed to
make the statement of academic achievement current (i.e. “present”). This latter failure could
have led to inappropriate goals but did not in this case.

The two goals that were in place since May 2010 and were expected to be reached by May
2011, included a reading goal based on fifth grade content standards and a writing goal based
on third grade content standards. As of March 2010, no progress was made on the writing
goal, a core academic subject. (See, 34 C.F.R. § 300.10). Thus, it is conceivable the goal was
not met by May 2011. However, the law requires the local education agency to review and
revise the IEP, as appropriate, to address a lack of progress toward IEP goals. The

Respondent has done this, by meeting at least twice during the 2010-2011 school year, in
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16.

November and in March, and making changes to the level of services in the IEP (increasing
the level of service each time). Because the Student was in the fourth grade and was still
working on a third grade writing goal the Respondent had cause to be more aggressive in
ensuring the Student was involved in and progressing in the same curriculum as his peers, the
fourth grade. It failed to do this with regard to writing and no evidence in the record shows
the Student is not capable of learning to write. Thus, with regard to writing, the IEP was not
reasonably calculated to provide educational benefit, even with the revisions periodically
made. This must be corrected.

The parties had a disagreement over the provision of services and placement at the March 16,
2011 IEP team meeting. This Respondent failed to provide the Petitioner will a written notice
before the proposed changes would go into effect and when the notice was provided, in early
April 2011, it did not meet the requirements of 34 C.F.R. § 300.503, thereby failing to
provide the required notice of what was proposed and denied, why, and upon which data the

Respondent’s positions were based.

. The question is whether this procedural error denied the Student a FAPE because it:

(i) Impeded the child’s right to a FAPE;

(i) Significantly impeded the parent’s opportunity to participate in the decision-making process regarding
the provision of a FAPE to the parent’s child; or

(iii) Caused a deprivation of educational benefit.

34 C.F.R. § 300.513(a)(2).

The Respondent’s failure to provide prior written notice did not deny the Student a FAPE.
The Student has been progressing (his academic goals are based on 3" through 6™ grade
education standards) and there is no evidence this procedural violation impeded his right to
FAPE or caused him a deprivation of educational benefit. The Petitioner, the Student’s

Parent, has been working with a knowledgeable education advocate, has been a full and vocal
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participant in the IEP team meetings for her son, and has been fully aware of the decisions
being made, even if the reasons for them have not been always effectively communicated.

Thus, her right to be part of the decision-making process has not been significantly impeded.

VI1. DECISON

. The Petitioner prevails on Issue 1 because the Student’s IEP, proposed March 16, 2011, is
not reasonably calculated to provide educational benefit with regard to writing skills, a core
academic subject. While the Student did not fail to reach most of his annual goals (and was
not expected to reach them by March 2011) the Respondent failed to reasonably revise the
IEP to address the lack of progress on the writing goal that was already based on content
standards a year behind the grade the Student was in (third grade as opposed to fourth grade).
. The Petitioner prevails on Issue 2 because the Respondent failed to provide prior written
notice of its refusal to increase the Student’s level of special education services, and
placement, to the level requested by the Petitioner. This failure did not deny the Student a

FAPE.

VIII. ORDER

Based upon the above Findings of Fact and Conclusions of Law, it is hereby ordered:

. The Student’s IEP will be revised to increase the level of specialized instruction and/or
supplementary aids and services, including ESY services, that will enable the Student to
reasonably be expected to reach his current writing goal by the start of the 2011-2012 school
year. An additional writing goal will be added (with concomitant services) that is aligned
with fifth grade writing content standards and will be expected to be reached by the end of
the 2011-2012 school year.

17





2. The IEP team must meet to complete these revisions, in accordance with this order, by July
1, 2011. The Respondent will propose three non-consecutive alternative times to meet and
inform the Petitioner of which time the team will meet if the Petitioner fails to select and
notify the Respondent’s designated contact of which proposed time she chooses.

3. This remedy ensures the Student’s IEP is reasonably calculated to provide educational
benefit in the least restrictive environment by providing the Student the opportunity to be
involved in and progress in the general education curriculum and advance from grade to

grade with his non-disabled peers. No other remedies are warranted at this time.

IT IS SO ORDERED.

%

Independent Hearing Officer

Date: June 16,2011
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NOTICE OF RIGHT TO APPEAL
This is the final administrative decision in this matter. Any party aggrieved by this
Hearing Officer Determination may bring a civil action in any state court of competent
jurisdiction or in a District Court of the United States without regard to the amount in
controversy within ninety (90) days from the date of the Hearing Officer Determination in

accordance with 20 USC §1415(i).
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APPENDIX A

Ramone Dash (Parent), on behalf of Eric Dash (Student) v. District of Columbia Public Schools

(DCPS). Case No: 2011-0310

Child Eric Dash

Date of Birth 7/15/2001

Student ID Number 9209451

Attending School Miner Elementary
Child’s Parent(s) (specific Ramone Dash (Mother)
relationship)/Petitioner
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Owens, Tawanda (OSSE)

From: admin@dcsho.i-sight.com

Sent: Thursday, June 16, 2011 1:46 PM

To: Chor, Tanya (DCPS); dhill@jeblaw.biz

Cc: Due, Process (OCTO); Student Hearing Office (OSSE)

Subject: DCSHO: Re: Case # 2011-0310 (E.D.); HOD From <Jim.Mortenson@dc.gov>
Attachments: HOD.061611.0310ED.pdf

** NOTE: Please do not modify subject line when replying **

** This email was sent by Jim Mortenson [mailto: Jim.Mortenson@dc.gov] **

Attached and served upon you electronically, on behalf of your respective clients, please
find the HOD for case #2011-0310.

If you cannot open the attachment, please contact me at 202-536-3180.

Jim Mortenson
Independent Hearing Officer











DISTRICT OF COLUMBIA

OFFICE OF THE STATE SUPERINTENDENT OF EDUCATION
Student Hearing Office
810 1st Street, N.E., 2nd Floor
Washington, DC 20002

STUDENT,!
through the Parent
Date Issued: June 2, 2011
Petitioner,
Hearing Officer: James Gerl
v fas}

Case No: -
District of Columbia -
Public Schools, Hearing Date:  May 23, 2011
Respondent. Room: 2006

HEARING OFFICER DETERMINATION

BACKGROUND

The due process complaint was filed on March 31, 2011. The
matter was assigned to this hearing officer on April 3 , 2011. A
resolution session was convened on April 18, 2011. A prehearing
conference was convened on April 25, 2011. The due process hearing
was convened at the Student Hearing Office on May 23, 2011. The
hearing was closed to the public. The student's mother attended the

hearing and the student attended the hearing. Three witnesses

! Personal identification information is provided in Appendix A.






testified on behalf of the Petitioner and zero witnesses testified on
behalf of the Respondent. Petitioner's exhibits 1-37 were admitted into
evidence. Respondent's exhibits 1-8 were admitted into evidence. The
decision of the hearing officer is due to be issued on or before June 2,
2011 |

JURISDICTION

This proceeding was invoked pursuant to the provisions of the
Individuals With Disabilities Education Act (hereafter sometimes
referred td as “IDEA”), 20 U.S.C. Section 1400 et seq.; Title 34 of the
Code of Federal Regulations, Part 300; Title 5-E of the District of
Columbia (hereafter sometimes referred to as “District” or “D.C.”)
Municipal Regulations (hereafter sometimes referred to as “DCMR”);

and Title 38 of the D.C. Code, Subtitle VII, Chapter 25.

PRELIMINARY MATTERS

All proposed exhibits and testimony received into evidence and all
supporting arguments submitted by the parties have been considered.
To the extent that the evidence and arguments advanced by the parties

are in accordance with the findings, conclusions and views stated





herein, they have been accepted, and to the extent that they are
inconsistent therewith, they have been rejected. To the extent that the
testimony of various witnesses is not in accord with the findings as
stated herein, it is not credited.

Petitioner made a request at the outset of the hearing that
Respondent be penalized for failing to file its prehearing brief as
ordered in the prehearing order. Petitioner filed a brief concerning the
prospective private placement issue. Respondent failed to file such a
brief. Petitioner requested that the hearing officer determine the
“placement issue” in Petitioner’s favor as a result of Respondent not
filing said brief. Counsel for Respondent responded that the failure to
file the brief was an oversight. Because the brief related only to the
issue of relief in the event of a finding in favor of Petitioner, and not to a
broader placement issue, Petitioner’s request that the issue be decided
in its favor was denied. The sanction for the Respondent’s failure to file
the brief was that it was not allowed to brief the issue of perspective
private placement as relief.

Petitioner raised other issues at the due process hearing that were

beyond the scope of the issues raised by the complaint as narrowed and





refined by the prehearing conference process herein. At the prehearing
conference herein, counsel for Petitioner stated that the issue stated in
the complaint with respect to a functional behavioral assessment
requested by Petitioner at the October 25, 2010 IEP meeting for the
student had been resolved through the resolution meeting process; In
particular, counsel for Petitioner noted that Respondent had issued an
authorization for an independent educational evaluation for Petitioner
to obtain an independent functional behavioral assessment. Despite
this representation, and the fact that the issue was omitted from the
list of issues at the prehearing conference as reflected in the hearing
officer’s prehearing order based upon this representation, ’counsel for
Petitioner attempted to raise this issue during closing argument.
Because the issue had been previously resolved, evidence concerning
this issue was not considered in this Hearing Officer Determination.

In addition, Petitioner presented testimony and argument as to
several other issues not contained in the prehearing order. Such issues
are beyond the scope of this due process hearing. Among the issues
raised by Petitioner that were beyond tile scope of this hearing were

1ssues concerning alleged deficiencies in the implementation of the





October 25, 2010 IEP concerning accommodations and support
contained on the IEP other than reading of test questions which was
raised herein at the prehearing conference. Said issues were not
considered in reaching this Hearing Officer Determination because they

are beyond the scope of the complaint as clarified by the prehearing

order. IDEA § 615(3)(B); 34C.F.R. §300.511(d).

ISSUES PRESENTED

The following six issues were identified by counsel at the
prehearing conference and evidence concerning these issues was heard
at the due process hearing:

1. Did the student’s October 25, 2010 IEP deny FAPE because of an

insufficient number of hours of counseling and because it lacked a

behavioral intervention plan?

2. Did Respondent fail to conduct an educational evaluation and a

psychological evaluation of the student upon the request of the

parent in violation of IDEA?

3. Did Respondent fail to implement the student’s October 25. 2010

IEP by failing to read test questions to the student?






Did Respondent violate IDEA by removing speech language

therapy from the student’s IEP without conducting a proper team

meeting.?

Was the school/location selected by Respondent incapable of

implementing the student’s October 25, 2010 IEP?

Did Respondent violate IDEA by failing to conduct a

manifestation determination review meeting in view of the

“constructive suspensions” of the student?

FINDINGS OF FACT

After considering all of the evidence in the record, as well as the

arguments of counsel, I find the following facts:

1.

The student was born on October 25, 1996. (P-6) (References to
exhibits shall hereafter be referred to as “P-1,” etc. for the
Petitioner’s exhibits, “R-1,” ete. for the Respondent’s exhibits and
“HO-1,” etc. for the hearing officer exhibits; references to
testimony at the hearing is hereafter designated as “T".)

Respondent developed an IEP for the student on October 25, 2010.

Present at the IEP team meeting were the student, the student’s





mother, a support worker of Respondent, Respondent’s special
education teacher, Respondent’s social worker, a second special
education teacher, a behavior coordinator, a crisis intervention
technician, Respondent’s special education coordinator, two
nurses, a behavior technician, an intervention specialist, and a
health and gym teacher. Said IEP contains present levels of
performance and annual goals in the areas of mathematics,
reading, written expression, emotional, social and behavior
development, and provides for specialized instruction outside the
general education environment for 30.5 hours per week and the
related service of behavioral support services (or counseling) of
one hour per week. In addition, said IEP provides for the
following accommodations: repetition of directions, reading of test
questions (math, science and composition), translation of words
phrases (math, science and composition), calculators, small group
testing, location with minimal distractions, test administered over
several days, and extended time on subtests. During the IEP
team meeting, the student’s mother and Petitioner’s educational

advocate brought up the fact that they were concerned that the





student was leaving the school building and that the student’s
behaviors in leaving the school building and otherwise being
absent were affecting the student’s ability to access the
curriculum. At the IEP team meeting, the student’s mother and
Petitioner’s educational advocate requested ari educational
evaluation, a psychological evaluation, and a functional behavioral
assessment of the student. Respondent agreed to provide said
evaluations. The IEP Team did not address whether the IEP
should be changed to address the student’s behaviors. Neither the
student’s mother, nor t.he Petitioner’s educational advocate nor
the student raised any question concerning the need for
counseling or speech language therapy as a related service at the
October 25, 2010 IEP team meeting. The student’s teachers at the
IEP team meeting noted that the student did well in class and
that his behavior was good in class when he attended class. (P-6,
P-7; R-4; T of Petitioner’s educational advocate)

A previous functional behavioral assessment of the student was

conducted in November of 2009 by Respondent concluded that

truancy was one of the behaviors that the student exhibited as a






result of his disability that in so doing he was trying to avoid
having to do classwork. (P-14)

The October 25, 2010 IEP did not adequately address the
student’s improper behaviors in leaving the school building and
failing to attend class that resulted from his disabilities. (P-6;
record evidence as a whole)

The one hour per week of counseling provided by the student’s
October 25, 2005 IEP was adequate to address the student’s
counseling needs. (Record evidence as a whole.)

Respondent made several attempts to conduct an educational
evaluation and a psychological evaluation pursuant to its
agreement to do so at the October 25, 2010 meeting. One such
attempt was in December of 2010. In addition, several attempts
were made by Respondent to conduct the evaluations from April 1
to April 7, 2011. The parent refused to consent to said
evaluations. (P-30)

On April 19, 2011, Respondent issued an authorization to

Petitioner to obtain an independent educational evaluation for a

functional behavioral assessment. (R-2)






10.

11.

12.

Respondent properly implemented the student’s October 25, 2010
IEP, including the requirement that it read test questions to the
student. (Record evidence as a whole; T of student)

A speech language assessment that was conducted upon the
student on August 1, 2005 concluded that the student needed
speech language therapy as a related service. (P-15)

The student’s October 25, 2010 IEP does not include speech
language therapy as a related service. The student does not
currently need speech language therapy as a related service. (P-6;
record evidence as a whole)

The school selected by Respondent to implement the student’s
IEP, which is listed in the appendix hereto, is capable of
implementing the student’s October 25, 2010 IEP. (Record
evidence as a whole)

The student was suspended for a total of nine school days during
the 2010-2011 school years. The student was suspended on
December 7, 2010 for two days for leaving school without

permission. The student was suspended for two days on February

7, 2011 for inciting students to leave the second floor and enter






13.

14.

15.

the first floor because he led them to believe that there was a
fight. The student was suspended for five days on February 10,
2011 because he was out of location smoking in the stairwell and
because he took property from a teacher, wrote on school property,
and was insubordinate with the principal. (P-23, P-24, P-26, P-27,
P-28)

Respondent had a policy requiring that when a student leaves the
school building on two occasions, the student may not return
unless he brings a parent or another adult with him. (T of
student)

From the period from August 16, 2010 to April 11, 2011, the
student had a total 265 absences of which 141 were unexcused.
During the same period of time, the student was late to’class on
17 occasions. (R-7)

During the third advisory marking period, the student received a
report card on March 25, 2011 in which he received a grade of D
for Advisory 1.0 and grades of F in Spanish I, English I, Principals
of Zoology, and music. In each of his classes, the teacher noted

excessive absences. (R-8)





CONCLUSIONS OF LAW

Based upon the evidence in the record, the arguments of counsel,

as well as my own legal research, I have made the following

Conclusions of Law:

1.

The United States Supreme Court has established a two-part test
for determining whether a school district has provided a free and
appropriate public education (hereafter sometimes réferred to as
“FAPE”) to a student with a disability. There must be a
determination as to whether the schools have complied with the
procedural safeguards as set forth in The Individuals with
Disabilities Education Act, 20 U.S.C. §§1400 et seq. (hereafter
sometimes referred to as “IDEA”) and an analysis of whether the
Individualized Education Plan (hereafter sometimes referred to as
"IEP") is reasonably calculated to enable a child to receive some

educational benefit. Bd. of Educ, etc. v. Rowley, 458 U.S. 178, 102

S. Ct. 3034, 553 IDELR 656 (1982); Kerkam v. Superintendent

D.C. Public Schools, 931 F.2d 84, 17 IDELR 808 (D.C. Cir. April

26, 1991).






In judging the appropriateness of an IEP, the IEP must be
considered in terms of what was objectively reasonable at the time
the IEP was written. In this sense, an IEP is a snapshot and not a

retrospective. SS ex rel Shank v. Howard Road Academy, 585

F.2d 56, 51 IDELR 151 (D.C. Cir. November 12, 2008).

Among the factors that an IEP team must consider when
reviewing an IEP at least annually is whether any necessary
modifications should be made to the student’s IEP, inéluding any
necessary interventions, supports or other strategies to address
behavior problems that impede the learning of the studént or the
learning of others. IDEA § 614(d)(4)(A); 34 C.F.R. § 300.324(b)(1)
and (2).

The process of the development of an IEP under IDEA requires a

collaborative relationship that encourages parents and school

districts to work together. Shaffer v. Weast, 546 U.S. 49; 44

IDELR 150 (U.S.S.Ct. 11/14/2005).

Parental consent must be given before a reevaluation may be

conducted. IDEA §614(c)(3); 34 C.F.R. §300.300(c). In the instant






case the student’s mother refused to consent to certain
evaluations.

A school district must implement substantial and material
portions of a student’s IEP. A school district is required to
implement all material provisions of a student’s IEP. Catalan v.

District of Columbia, 47 IDELR 223 (D.D.C. 2007); See VanDuyn

v. Baker School District, 481 F.3d 770, 47 IDELR 182 (9t Cir.
2007). In the instant case, respondent implemented all material
and substantial components of the student’s IEP. The
school/location selected by respondent was capable of
implementing the student’s IEP.

Components of a student’s IEP may only be changed through the
IEP team process, except as provided in the IEP amendment
process. IDEA § 614. In the instant case no changes to the
student’s IEP were made outside the IEP team process.

When a school district removes a student from his current
placement for more than ten consecutive school days, or otherwise
changes the placement of a student through disciplinary action,

the school district must convene a manifestation determination





review meeting to determine whether the conduct was caused by
the student’s disability or if the conduct was the result of the
failure to implement that student’s IEP. IDEA § 615(k); 34 C.F.R.
§ 300.530(e). In the instaﬁt case, there was no disciplinary change

of placement requiring a manifestation determination.

DISCUSSION

Merits

Issue No. 1: Was the October 25, 2010 IEP developed by

Respondent for the student inappropriate because it contained an

insufficient number of hours of counseling and because it had no

behavior intervention plan?

Concerning this issue, Petitioner offered only the testimony of
Petitioner’s educational advocate concerning the insufficient number of
hours allegedly contained in the IEP with regard to counseling. The
testimony was speculative an entitled to little weight because the
advocate admitted that she had no training in psychology or social work

on a professional level. Moreover, Petitioner supplied no evidence that






the issue of the number of hours of counseling was even raised by
Petitioner at the October 2010 IEP team meeting. .It would be
inconsistent with the collaborative nature of IDEA to permit a parent to
challenge a component of an IEP that was not discussed at an IEP team

meeting. Shaffer v. Weast, 546 U.S. 49; 44 IDELR 150 (U.S.S.Ct.

11/14/2005).
Moreover, in judging the appropriateness of an IEP, the IEP must
be considered in terms of what was objectively reasonable at the time

the IEP was written. In this sensen, an IEP is a snapshot and not a

retrospective. SS ex rel Shank v. Howard Road Academy, 585 F.2d 56,

51 IDELR 151 (D.C. Cir. November 12, 2008). Here Petitioner had not
raised the issue of counseling at the IEP team meeting, and therefore,
Respondent’s action in not providing additional hours of counseling was
a good decision at the time the decision was made.

Concerning the student’s behavioral issues, however, the evidence
does reveal that Petitioner and Petitioner’s educational advocate both
raise‘d questions concerning the student’s behaviors, and in particular
‘his leaving the school or not being in class at the October 25, 2010 IEP

team meeting. The evidence is clear that the student can do his work





when he attends class. Even the student admitted this. In addition,
the student’s teachers made similar comments at the October 25, 2010
IEP team meeting. However, all the evidence supports the conclusion
that the student’s behaviors in not attending class and more
particularly in leaving the school building are affecting and have been
affecting his ability to learn. The documentary évidence shows that the
student was making bad grades because of his absences. Thus, his
behaviors were affecting his learning.

One of the functions of the periodic review of a student’s IEP is
to determine whether any necessary interventions, supports or
strategies are necessary to adjust behavioral problems that impede the
learning of the student or of other. IDEA § 614(d)(4)(A); 34 C.F.R. §
300.324(b)(1) and (2). Although a behavior intervention plan is not
necessarily required, it is one way to addressv problems such as the
behavior the student was having. In the instant case, Respondent has
not presented any evidence to rebut Petitioner’s claim that the October
25, 2010 IEP failed to address the student’s behavioral issues.
Accordingly, the record evidence compels a conclusion that the October

25, 2010 IEP was not reasonably calculated to confer educational





benefit to the extent that it did not adequately address the student’s
behaviors which were affecting his learﬁing. To this extent, respondent

has denied FAPE for the student. Bd. of Educ, etc. v. Rowley, 458 U.S.

178, 102 S. Ct. 3034, 553 IDELR 656 (1982); Kerkam v. Superintendent

D.C. Public Schools, 931 F.2d 84, 17 IDELR 808 (D.C. Cir. April 26,

1991).

It should be noted that the student’s behavior is related to his
disability. A functional behavioral assessment conducted in 2009
concluded that truancy was one of the behaviors of concern exhibited by
the student as a result of his disability. Although absences from class
and absconding from school would normally be considered bad behavior
on the part of the student and would negate any equitable relief under
IDEA, in this case, the student’s bad behaviors were a direct result of
his disabilities. Accordingly, the student should not be prevented from
receiving appropriate relief where his misconduct is a direct result of
his disability. It is understood that a school district cannot guarantee
that a student’s behaviors will improve. The student must also make an

effort to stay in class. The school district is, however, obligated to





appropriately address problem behaviors in an IEP to attempt to
resolve the behaviors. Here they did not do so.

Petitioner has carried her burden with respect to the second half
of this issue (behaviors) and not with respect to the first half of this
1ssue(counseling). Respondent has prevailed with regard to the first
half of this issue. Petitioner has prevailed with regard to the second

half of this issue.

Issue No. 2: Did Respondent violate IDEA by failing to conduct an

educational evaluation and a'psvchological evaluation at the request of

Petitioner?

Petitioner has proven that at the October 25, 2010 IEP team
meeting that the parent and educational advocate requested an
educational evaluation and a psychological evaluation. Respondent
agreed to conduct the evalﬁations at the October 25, 2010 IEP team
meeting. The student was absent from school much of the time after
the October 25, 2010 meeting.

The evidence in the record reveals that Respondent has attempted

to conduct these evaluations but that the student’s mother refused to





consent to the evaluations. The student’s mother kept a journal of her
contacts with the school regarding the student. The mother’s journal
indicates that there were a number of attempts between April 1 and
April 7, 2011 by Respondent to conduct these evaluations. It is
apparent that the student’s mother misunderstood what tests or
evaluations Respondent was attempting to conduct. However, a
reasonable reading of her journal would indicate that there were
numerous attempts to conduct the evaluations in question and that the
parent refused to give her consent for the evaluations. In addition, her
journal indicates that on December 14, 2010 that the student’s mother
had a conversation concerning some sort of evaluation for the student.
It i1s not clear from the journal whether this was related to the
evaluations requested at the October meeting or something else, but it
is clear that Respondent did make several attempts to conduct the
evaluations and Petitioner refused to consent. Accordingly, it is
concluded that Respondent attempted to comply with its agreement to
conduct these evaluations and that the parent refused to give consent
thereby preventing the evaluations. Accordingly, it cannot be held that

Respondent violated the law with respect to said evaluations.






Petitioner has failed to carry her burden with respect to this issue.

Respondent has prevailed with respect to this issue.

Issue No. 3: Did Respondent violate the law by failing to

implement the student’s October 25, 2010 TEP by failing to read test

guestions to the student?

Petitioner failed to offer any evidence concerning this issue at the
due process hearing. The only evidence vaguely related to the issue
involved testimony of‘ the student himself concerning whether test
instructions were read aloud to him. The student answered these
questions by testifying that test instructions were in fact read aloud to
him.

Accordingly, the only evidence in the record that relates to the
1ssue supports Respondent’s position rather than Petitioner’s position
even though it was offered by Petitioner. No other evidence concerning
a failure to implement with regard to reading test questions to the

student was offered by Petitioner. It is difficult to understand why this

i1ssue is contained in the due process complaint.






Accordingly, it 1is concluded that Respondent properly
implemented the portion of the IEP developed on October 25, 2010 that
requires the reading of test questions to the student.

Petitioner has not met her burden with respect to this issue.

Respondent has prevailed with respect to this issue.

Issue No. 4: Did Respondent violate IDEA by removing speech

language therapy without conducting a team meeting?

The only evidence concerning this issue that was presented by
Petitioner was an old speech language evaluation. The evaluation is
dated August 1, 2005. Said evaluation states that the student requires
speech language therapy as a related service.

Petitioner then points to the October 25, 2010 IEP and concludes
that because no speech language therapy as a related service is
included on the IEP, that the Respondent improperly removed speech
language services from the student’s IEP without any type of meeting in
violation of IDEA. The conclusion drawn by Petitioner does not flow
from the evidence presented. There has been no testimony and no

documentary evidence as to when the speech language therapy was





removed from the student’s IEP. In addition, there is no evidence
concerning whether the student currently needs speech language
therapy as a related service in order to benefit from his IEP. IDEA
§602 (26);34 C.F.R §300.34.

Instead, Petitioner merely presents two documents and draws a
wild conclusion therefrom. The conclusion requested by Petitioner
cannot reasonably be drawn from the evidence in the record herein.

Moreover, in judging the appropriateness of an IEP, the IEP must
be considered in terms of what was objectively reasonable at the time
the IEP was written. In this sense, an IEP is a snapshot and not a

retrospective. SS ex rel Shank v. Howard Road Academy, 585 F.2d 56,

51 IDELR 151 (D.C. Cir. November 12, 2008). Here Petitioner had not
raised the issue of speech language therapy at the IEP team meeting,
and therefore, Respondenf’s action in not providing speech languége
therapy as a related service on the student’s October 25, 2010 IEP was
a good decision at the time the decision was made. Also, it would be
inconsistent with the collaborative nature of IDEA to permit a parent to

challenge a component of an IEP that was not discussed at an IEP team





meeting. Shaffer v. Weast, 546 U.S. 49; 44 IDELR 150 (U.S.S.Ct.

11/14/2005).

Accordingly, it is concluded that Respondent did not violate the
law by removing speech language therapy as a related service from the
student’s IEP.

Petitioner has not met her burden with respect to this issue.

Respondent has prevailed with respect to this issue.

Issue No. 5: Is the school/location selected by Respondent to

implement the student’s October 25, 2010 IEP incapable of

implementing said IEP?

In support of this issue, Petitioner presented the testimony of the
Petitioner’s advocate and the student’s mother with regard to their
concerns that the student was not making progress and specifically that
the student frequently left the school building. From these facts, they
conclude that the school or location could not implement the student’s
IEP.

The conclusion drawn by the student’s mother and Petitioner’s

educational advocate does not follow from the evidence presented. In






fact, it is clear that the school selected could implement the student’s
IEP when the student attended class. The student testified that he did
okay when he attended class. This conclusion is supported further by
the comments of the student’s teachers at the October 25, 2010 IEP
team meeting.

‘The comments by the student’s mother and edﬁcational advocate
go more to the issue as to whether or not the student’s behaviors were
properly controlled than whether or not the school had the capability of
implementing the student’s IEP. Petitioner has not proven that the
school or location selected by Respondent could not implement the
student’s IEP.

Petition has not met her burden with respect to this issue.

Respondent has prevailed with respect to this issue.

Issue No. 6: Did Respondent violate IDEA by failing to convene a

manifestation determination review meeting because of “constructive

suspensions”?

The evidence in the record reveals that the student was suspended

for nine days during the current school year. Although this would not






be enough in itself to constitute a change of placement under the
disciplinary rules of IDEA, Petitioner argues that in addition to the
nine days of suspension cértain days of “constructive suspension”
should be included in the calculation.

Petitioner argues that when Respondent enforced its rule of not
permitting the student to return to school unless he was accompanied
by a parent or other adult when he left the school building on two
occasions, Respondent’s actions constituted a “constructive suspension”
for IDEA disciplinary purposes.

Petitioner’'s argument does not have merit. As Respondent
pointed out in closing argument, here is a flaw in Petitioner’s logic- the
student was able to come back when he left the school building. Before
he could return, however, he would need to have a parent or other adult
with him to do so. This unlike a situation where a student is not
permitted to return to school at all as is the case in a suspension. The
rule enforced by Respondent obviously deters students from leaving the
school building. It does not, however, prevent them from coming back

provided they return with their parent or other adult. Accordingly, it is

concluded that the enforcement by Respondent of its policy to prevent






students from leaving the school building is not the equivalent of a
suspension for purposes of a change of placement for IDEA disciplinary
rules.

In this case, therefore, the student had not been suspended for a
sufficient number of days to rise to a change of placement which would
require a manifestation determination review. Accordingly, it is
concluded that Respondent did not violate IDEA by failing to convene a
manifestation determination review meeting to consider whether or not
the behavior in question was a manifestation of the student’s disability.

Petitioner has not met her burden with respect to this issue.

Respondent has prevailed with respect to this issue.

2. Relief
The only issue upon which Petitioner has prevailed in this case is
the one half of the first issue, that is that Respondent did not take
adequate steps to address the behavioral issues demonstrated by the
student in leaving the school building and not attending class as a
result of his disability. The appropriate relief with regard to remedying

this violation would be to require Respondent to authorize an






independent behavior intervention plan for the student. Although a
behavior intervention plan is not the only way to address problem
behaviors, such relief would adequately remedy the harm done by
Respondent’s failure to adequately address the student’s behaviors in
the October 25, 2010 IEP.

Petitioner has also requested a prospective private placement and
compensatory education, however, Petitioner presented no evidence
concerning the private school that she is requesting other than an
admission letter and the testimony of the mother that she liked the
private school. In view of the fact that Respondent prevailed on the
other five and one-half issues presented in this case, it is concluded that
a prospective private placement and compensatory education are not
required to remedy the violation that Respondent did commit in this
case. Given the evidence in the record énd considering the period and
nature of the denial of FAPE and the nature and severity of the
student’s disability, it is concluded that an independent educational
evaluation to create a

Rather, an independent educational evaluation to create an

independent behavioral intervention plan should remedy the harm and





provide methods for addressing the student’s behaviors in leaving the
school building and being absent from class that Respondent failed to
address. Given the evidence in the record and considering the nature
and the period of the denial of FAPE and the nature and severity of the
student’s disability, it is concluded that an independent educational
evaluation to create an independent behavior intervention plan should
remedy the harm done. Moreover, the fact that Respondent has already
agreed to and has in fact authorized an independent educational
evaluation for a functional behavioral assessment should assist in
development of the behavior intervention plan.

Accordingly, it is concluded that the appropriate relief for
respondent’s violation of the Act consists of an award of an independent
behavior intervention plan to be developed independently and placed in

the student’s IEP.

ORDER
Based on the foregoing, it is HEREBY ORDERED as follows:
1. Unless the parties agree otherwise, Respondent is hereby

ordered to reimburse Petitioner for obtaining an independent behavior





intervention plan for the student. Unless the parties agree otherwise,
the independent behavior intervention plan should be completed prior
to the first day of class for the 2011-2012 school year. Unless the
parties agree otherwise, the cost of the independent behavior
intervention plan should not exceed the market rate for similar
behavior intervention plans in the Washington, D.C. metropolitan area;
and

2. All other relief requested by Petitioner in the instant due

process complaint is hereby denied.

- NOTICE OF RIGHT TO APPEAL

This is the final administrative decision in this matter. Any party
aggrieved by the Findings and/or Decision may bring a civil action in
any state court of competent jurisdiction or in a District Court of the
United States without regard to the amount in controversy within
ninety (90) days from the date of the Decision of the Hearing Officer in

accordance with 20 USC §1451(1)(2)(B).

Date Issued: June 2, 2011 /s _Jamed Genl

James Gerl,
Hearing Officer











DISTRICT OF COLUMBIA

OFFICE OF THE STATE SUPERINTENDENT OF EDUCATION
Student Hearing Office
810 First Street NE, STE 2
Washington, DC 20002

Date Issued: June 22, 2011
[Student],'
Hearing Officer: Jim Mortenson
Petitioner,
Case No:
v

gl

District of Columbia Public Schools (DCPS),

Respondent.

HEARING OFFICER DETERMINATION

I. BACKGROUND

The complaint in this matter was filed by the Petitioner on April 25, 2011. The Petitioner is
represented by Darnell Henderson, Esq., and the Respondent is represented by Laura George,
Esq.

A response was filed on May 4, 2011. A resolution meeting was scheduled for May 5, 2011,
and did not occur. A prehearing conference was held on May 6, 2011, and a prehearing order
issued on that date. The resolution meeting was rescheduled for May 13, 2011, and the Petitioner
did not participate. A motion to dismiss was filed by the Respondent based on the Petitioner’s
failure to participate in the resolution meeting. The Resolution meeting was again rescheduled

and convened on May 18, 2011. No agreements were reached at the resolution meeting. The

! Personal identification information is provided in Appendix A which is to be removed prior to public
dissemination.






Respondent withdrew the motion to dismiss as a result of the Petitioner participating in the
resolution meeting.

The hearing was convened and held on June 9, 2011, in room 2004 at 810 First Street NE,
Washington, D.C. The due date for the hearing officer’s determination (HOD) is July 9, 2011,

and this HOD is issued on June 22, 2011.

I1. JURISDICTION
This hearing process was initiated and conducted, and this decision is written, pursuant to the
Individuals with Disabilities Education Improvement Act (IDEA), 20 U.S.C. § 1400 et seq., its

implementing regulations at 34 C.F.R. Part 300, and D.C. Mun. Regs. tit. 5, Chap. 30.

IIL ISSUES, RELIEF SOUGHT, AND DETERMINATION
The issue to be determined by the IHO is:
Whether the Respondent failed to conduct an evaluation of the Student sufficiently
comprehensive to identify all of her special education and related service needs when it
refused to conduct a psychiatric assessment?

The substantive requested relief includes:

An independently provided psychiatric assessment and subsequent IEP team meeting to
review the assessment.

Based on the findings of fact and conclusions herein, this [HO has determined that the
Respondent did not fail to conduct an evaluation of the Student sufficiently comprehensive to
identify all of her special education and related service needs when it refused to conduct a

psychiatric assessment. The Student has graduated.






IV. EVIDENCE

Four witnesses testified at the hearing, all for the Petitioner.

The witnesses for the Petitioner were:

1) The Student, Petitioner (P)

2) Theresa Grant, Psychologist, (T.G.)

3) Yojinde Paxton, Education Advocate (Y.P.)

4)

Counseling Director,

15 documents were disclosed by the Petitioner and 10 were admitted into evidence.” The

Petitioner’s exhibits are;

Ex.No.  Date Document
Pé6 May 18, 2011 Resolution Period Disposition Form
P7 July 8, 2010 Proposed Settlement
P8 January 21, 2011 Individualized Education Program (IEP)
P9 January 21, 2011 Monroe MDT/IEP Meeting Notes
P10 April 4, 2011 Advocate’s Notes
P11 April 4, 2011 Monroe MDT/IEP Meeting Notes
January 21, 2011 Consent for Initial Evaluation/Reevaluation
P12 February 14, 2011 Transcript
February 14, 2011 Letter of Understanding
P13 [Undated] 2" Advisory Report Card
P14 March 7, 2011 Comprehensive Psychological Evaluation
P15 [Undated] Resume for Yojinde Paxton

One document was disclosed by the Respondent. The Petitioner did not want to permit the

document to be permitted because it was disclosed one day late as a result of a power outage at

Respondent’s Counsel’s office that prevented her from sending the disclosure. This document

was identical to P 11 (the April 4, 2011 meeting notes) and so was not entered into the record

separately.

? Five documents, P 1 through P 5, were excluded as evidence by the THO because they were pleadings and orders
already part of the record.





This Independent Hearing Officer (IHO) requested, during the course of the hearing, the
summary of the Student’s academic achievement and functional performance (required pursuant
to 34 C.F.R. § 300.305(¢)(3)). The Respondent created and provided an incomplete summary
prior to the conclusion of the hearing on June 9, 2011. This document was entered into the record

as [HO 1.

V. FINDINGS OF FACT
After considering all the evidence, as well as the arguments of both counsel, this Hearing

Officer’s Findings of Fact are as follows:

1. The Studentisa year old learner with specific learning disabilities in math, reading, and
writing.3 The Student also suffers from depression, anxiety disorder, and attention deficit
hyperactivity disorder.*

2. The Student graduated with a regular diploma in June 2011 from the where
she had been placed by the Respondent in tenth grade.’ She received passing grades during
her senior year. Although concerns about post-secondary transition were raised by her
advocate and school staff, the Student did not object to graduating and plans to attend a post-}
secondary school following commencement.”

3. As aresult of mood swings, difficulty focusing, anxiety, falling asleep in class, a
recommendation in a recent psychological assessment report, behavior outside of school

leading to attendance issues, and behavioral/emotional inconsistency the IEP team discussed

* Testimony (T) of P, P 8, P 14.

‘P14

T of P, P 12, P 14. (The Student graduated the day following the hearing on June 10, 2011.)
*TofP, Tof C.G,P9,P12,P 13.

"TofP,P10,P 11.






a psychiatric assessment at the April 4, 2011, IEP team meeting.8 The Student and school
staff believed such an assessment was necessary so that the Student could get additional

support services which she would need going into post-secondary education.’

4. The Respondent’s representative at the April 4, 2011 team meeting advised the team that the

Respondent would not provide a psychiatric assessment for the Student because she was
going to graduate in June and so the assessment would not assist in academic programming
for secondary school.'

5. The Psychologist who conducted the recent assessment of the Student recommended a
psychiatric assessment in order to obtain mental health treatment to address issues that

“compromise her functioning.”'' The purpose of such an assessment would be to determine

the Student’s symptoms, level of functioning, how her symptoms impair her functioning, and

what treatment should be provided to improve the Student’s modality. "2

6. The Student may benefit from a psychiatric assessment and may benefit from treatment such

as counseling services and medication.'®

V1. CONCLUSIONS OF LAW

Based upon the above Findings of Fact, the arguments of counsel, as well as this Hearing

Officer’s own legal research, the Conclusions of Law of this Hearing Officer are as follows:

T ofP, Tof C.G.,P 10, P 11.
°TofP, Tof C.G,P10,P 11.
YTof YP,Tof C.G.P10,P 11,
U Tof T.G,P 14,

2 Tof T.G.

BTofT.G., Tof C.G.,P 10,P 11.





1. Related services are provided “to assist a child with a disability to benefit from special

education,” and include “medical services for diagnostic or evaluation purposes.” 34 C.F.R. §

2. The Petitioner requested a psychiatric assessment from the Respondent for diagnostic and
evaluation purposes because she wanted to know what impact her depression had on her
functipning and determine what treatment was necessary to improve her level of modality.

3. Generally, a student with a disability must be evaluated prior to termination of the Student’s
eligibility for special education and related services. 34 C.F.R. § 300.305(e)(1). However, no
evaluation is required for a student whose eligibility terminates as a result of “graduation
from secondary school with a regular diploma[.]” 34 C.F.R. § 300.305(e)(2).

4. The Student’s depression impact’s her involvement and progress in the general curriculum.
However, the Student earned sufficient passing grades to enable her to graduate and is no
longer eligible for special education and related services. She was on track to graduate at the
time she requested the psychiatric assessment. The Student did not object to her graduation.
Therefore, the Respondent reasonably denied the request for the psychiatric assessment
because the Student was no longer going to be receiving special education services from the
Respondent. While the Student may benefit from a psychiatric assessment and subsequent

treatment, this is not the responsibility of the Respondent.

VII. DECISON
The Respondent prevails because the Student was on track to graduate, did not contest her
proposed change in placement (graduation) and was no longer to be (and is not) eligible for

l
300.34(a).
special education services as a result of her graduation from secondary school. Because the





Student is no longer eligible for special education and related services, the Respondent is not

responsible for a psychiatric assessment of the Student.

VIII. ORDER
Based upon the above Findings of Fact and Conclusions of Law, it is hereby ordered that the

complaint in this matter is dismissed with prejudice.

IT IS SO ORDERED.

%

Independent Hearing Officer

Date: June 22, 2011






NOTICE OF RIGHT TO APPEAL
This is the final administrative decision in this matter. Any party aggrieved by this
Hearing Officer Determination may bring a civil action in any state court of competent
jurisdiction or in a District Court of the United States without regard to the amount in

controversy within ninety (90) days from the date of the Hearing Officer Determination in

accordance with 20 USC §1415(i).











DISTRICT OF COLUMBIA

OFFICE OF THE STATE SUPERINTENDENT OF EDUCATION
Student Hearing Office
810 First Street N.E.
Washington, DC 20002

Parent, on behalf of )
STUDENT,’ ) Case Number:
)
Petitioner, ) Hearing Date: June 9, 2011
) Hearing Room 2009 \
V. ) e
) B
THE DISTRICT OF COLUMBIA ) P
PUBLIC SCHOOLS, ) Hearing Officer: Frances Raskin -
)
Respondent. )

HEARING OFFICER DETERMINATION
I JURISDICTION

This proceeding was invoked in accordance with the Individuals With Disabilities
Education Improvement Act of 2004 (“IDEA”), codified at 20 U.S.C. §§ 1400 ef seq., D.C. Code
§§ 38-2561.01 et seq.; the federal regulations at 34 C.F.R. §§ 300.1 ef seq.; and the District of
Columbia regulations at D.C. Mun. Reg. tit. 5-E §§ 3000 et seq.

II. BACKGROUND

Petitioner is the parent of an -year-old student (‘Student”) with a disability who
attends a public elementary school in the District of Columbia (“DCPS School”). On April 25,
2011, Petitioner filed a Due Process Compliant (“Complaint”) against the District of Columbia
Public Schools (“DCPS”) pursuant to IDEA. In the Complaint, Petitioner alleges that DCPS
denied the Student a free, appropriate, public education (“FAPE”) by preventing her from
participating in the decision-making process regarding the provision of a FAPE to the Student
since March 29, 2011, when it denied her educational advocate access to observe the Student in
the educational setting.

This Hearing Officer was appointed to preside over this case on May 3, 2011.

On May 3, 2011, Respondent DCPS filed a motion to dismiss the Complaint.? In its
motion to dismiss, Respondent argued that Petitioner failed to state a claim upon which relief

! Personal identification information is provided in Attachment A.





may be granted because she had failed “to allege what procedure [DCPS] violated” that resulted
in a denial of FAPE to the Student. Respondent argued that Petitioner had failed to state a
cognizable claim under IDEA because she had not asserted that she had been denied access to
school records or the opportunity to participate in meetings regarding the identification,
evaluation, or educational placement of the Student. Finally, Respondent argued that there is no
“federal or state statute or regulation that speaks to or provide[s] for a parent’s representative[‘]s
ability to conduct an observation of the Student at school.”

On May 9, 2011, Petitioner filed an opposition to the motion to dismiss.

The parties participated in a resolution meeting on May 11, 2011. The parties were
unable to resolve the Complaint and agreed to proceed to a due process hearing. Thus, the
resolution period ended on May 11, 2011. The parties agreed that the forty-five day, due process
hearing timeline began on May 12, 2011.

On May 17, 2011, this Hearing Officer held a prehearing conference in which Nicholas
Ostrem, counsel for Petitioner, and Linda Smalls, counsel for Respondent, participated. During
the prehearing conference, this Hearing Officer informed the parties that she would deny the
motion to dismiss and would provide the reasons therefore in an order to follow the prehearing
conference. On May 20, 2011, this Hearing Officer issued a prehearing order.

On May 25, 2011, this Hearing Officer issued an order denying Respondent’s motion to
dismiss. Viewing the facts in the light most favorable to Petitioner, this Hearing Officer found
that it was plausible that Petitioner could prove that the requested classroom observation was
necessary to the exercise of her rights pursuant to IDEA. This Hearing Officer also found that
Respondent had failed to show beyond doubt that Petitioner could prove no set of facts in
support of her claim that would entitle her to relief.

On June 1, 2011, Petitioner served her witness list and five-day disclosures on

Respo3ndent. Respondent served its witness list and five-day disclosures on Petitioner on June 3,
2011.

On June 1, 2011, Petitioner filed a motion for summary judgment. In her motion,
Petitioner essentially argued that she was entitled to judgment as a matter of law because courts
have interpreted IDEA as guaranteeing a petitioner, her advocate, or her expert the right to
observe the Student in the educational setting. On June 8, 2011, Respondent filed an opposition
to Petitioner’s motion for summary judgment.

On June 9, 2011, this Hearing Officer issued an order denying Petitioner’s motion for
summary judgment. This Hearing Officer found that Petitioner failed to show why she was
entitled to summary judgment, stating that, “[d]espite this Hearing Officer informing the parties

? Respondent did not file a response to the Complaint or challenged its sufficiency.

3 Counsel for Respondent was unable to prepare or email the disclosures by June 1, 2011,
because of a power outage on June 1 and 2 that affected several District of Columbia government
buildings, including the Office of General Counsel for DCPS.





that the central issue in this case is whether the observation is a ‘necessary component of the
exercise of a right established by IDEA,’ Petitioner fail[ed] to provide any explanation of why
her advocate needs to observe the Student in his educational setting.”” This Hearing Officer
further noted that Petitioner had failed to cite any case law that establishes that IDEA establishes
that Petitioner has a right to an observation by her educational advocate. Finally, this Hearing
Officer found that Petitioner failed to show she was entitled to summary judgment in part
because the central issue in this case -- whether the observation is necessary to the exercise of
Petitioner’s rights pursuant to IDEA -- was a question of fact that could be established only
through testimony at the due process hearing.

The due process hearing commenced on June 9, 2011. This Hearing Officer admitted
into evidence Petitioner’s exhibits 1 and 2.° This Hearing Officer admitted into evidence
Respondent’s exhibits 1, 2, 3, 4, and 5. Petitioner testified and presented the testimony of her
educational advocate (“Advocate™). Respondent presented no testimony and rested on the

record. After the parties presented oral closing arguments, the due process hearing concluded on
June 9, 2011.

III. ISSUE PRESENTED.

Based on the claim Petitioner raises in the Complaint and the discussion of the parties
during the prehearing conference, this Hearing Officer certified the following issue for
adjudication at the due process hearing:

Whether DCPS denied Petitioner her right to participate in the decision-making process
regarding the provision of a FAPE to the Student since March 29, 2011, when it denied the
Advocate’s request to observe the Student in the educational setting.

Petitioner requests relief in the form of an order requiring DCPS to allow Petitioner and
the Advocate to observe the Student in the classroom setting and to convene a meeting of the
Student’s individualized educational program (“IEP”) team to review and revise the Student’s
IEP.

IV.  FINDINGS OF FACT.

1. Petitioner is the mother of the -year-old child (“Student”) who is the subject
of the Complaint.® The Student is eligible for specialized instruction and related services as a

4 Petitioner failed to include these facts in the Complaint, motion for summary judgment, and list
of undisputed facts attached to the motion.

> Petitioner exhibits consisted of (1) her summary judgment motion, and the emails attached
thereto as exhibits 1 and 2; and (2) the curriculum vitae of her educational advocate. Petitioner
failed to disclose the Student’s current evaluations, as required by the prehearing order and the
IDEA at 34 C.F.R. § 300.512 (b)(1) (requiring parties to disclose all evaluations completed by
the five-day disclosure deadline). Petitioner also failed to number each page of her disclosures,
as required by the prehearing order.

8 Testimony of Petitioner.






student with an emotional disturbance.” The Student has violent temper tantrums, is unable to
control himself emotionally and physically, disrupts classroom activities, and does not follow
directions.® The Student’s current IEP, created on April 12, 2011, provides that he is to receive
30.5 hours per week of specialized instruction and 90 minutes per week of behavioral support
services outside the general education setting.’

2. The Advocate observed the Student in the educational setting at the DCPS School
in October or November 2010.!° The Advocate did not discuss the Student, his performance, or
his behavior with his teachers during the 2010-2011 school year."'

3. On March 29, 2011, the Advocate requested permission from the special
education coordinator (“SEC”) of the DCPS School to conduct a second classroom
observation.'> In response to the Advocate’s request, the SEC informed the Advocate that the
school no longer allows outside personnel to conduct observations of students."

4, On March 29, 2011, the principal of the DCPS School (“Principal”) confirmed to
the Advocate that she would not be allowed to conduct a classroom observation of the Student.'*
The Principal offered to hold a debriefing meeting to discuss the Student’s progress and conduct
a guided tour of the building.'> The Advocate would not get a chance to observe the Student
during a tour of the building."®

5. The Advocate wanted to conduct a classroom observation to gauge the Student’s
performance in the classroom environment.'” Observing the Student in the classroom would
give the advocate a better understanding of the Student’s functioning and provide different
information about the Student than she would gain from talking to his teachers.'® The Advocate
did not request permission to conduct the classroom observation as part of any formal assessment
or evaluation of the Student."”

7 Respondent Exhibit 3 at 1 (April 12,2011, individualized educational program).
“Id. at6.
"Id.at7.
'% Testimony of Advocate.
. v
2pCPS stipulation of fact; Petitioner Exhibit 1 at 7-8 (March 29, 2011, email from Advocate to
SEC); testimony of Advocate.
'3 petitioner Exhibit 1 at 7 (March 29, 2011, email from SEC to Advocate).
' Petitioner Exhibit 1 at 10 (March 29, 2011, email from Principal to Advocate).
"% Id.; DCPS stipulation of fact.
' rd.
'7 Testimony of Advocate.
18
Id.
YId.






6. In April 2011, Petitioner attended a meeting of the Student’s IEP team.’ At this
meeting, Petitioner asked SEC if the DCPS School would allow the Advocate to conduct a
classroom observation of the Student.?' Petitioner wanted the Advocate to observe the Student
because Petitioner cannot control her emotions while observing the Student in the classroom.”

7. This Hearing Officer finds that Petitioner and the Advocate provided credible
testimony during the due process hearing. Because DCPS presented no witnesses, the testimony
of Petitioner and the Advocate was uncontroverted.

V. CONCLUSIONS OF LAW

IDEA guarantees children with disabilities the right to a free and appropriate public
education with services designed to meet their individual needs.”> FAPE is defined as “specially
designed instruction, at no cost to parents, to meet the unique needs of a child with a disability.”**
FAPE “consists of educational instruction specially designed to meet the unique needs of the
handicapped child, supported by such services as are necessary to permit the child to benefit from
the instruction.”*

DCPS is obligated to provide a FAPE “for all children residing in the state between the
ages of 3 and 21, inclusive.”?® In deciding whether DCPS provided the Student a FAPE, the
inquiry is limited to (a) whether DCPS complied with the procedures set forth in IDEIA; and (b)
whether gle Student’s IEP was reasonably calculated to enable the Student to receive educational
benefits.

In matters alleging a procedural violation, a hearing officer may find that the child did not
receive FAPE only if the procedural inadequacies impeded the child’s right to FAPE,
significantly impeded the parent’s opportunity to participate in the decision-making process
regarding provision of FAPE, or caused the child a deprivation of educational benefits.”® In
other words, an IDEA claim is viable only if those procedural violations affected the student's
substantive rights.*’

20 Testimony of Petitioner.

' Id.

2.

220 U.S.C. §§ 1400(d)(1)(A),1412(a)(1).

#20U.S.C. § 1401(28), 34 C.F.R. § 300.39, D.C. Mun. Reg. tit. 30 § 3001.1.

% Bd. of Education v. Rowley, 458 U.S. 176, 188-89 (1982) (citation omitted).

*634 C.F.R. § 300.101.

%7 Rowley at 206-207.

220 U.S.C. § 1415 (H3)E)(i).

% Lesesne v. District of Columbia, 447 F.3d 828, 834 (D.C. Cir. 2006) (emphasis in original;
internal citations omitted). Accord, Kruvant v. District of Columbia, 99 Fed. Appx. 232, 233
(D.C. Cir. 2004) (denying relief under IDEA because "although DCPS admits that it failed to
satisfy its responsibility to assess [the student] for IDEA eligibility within 120 days of her
parents' request, the [parents] have not shown that any harm resulted from that error").






The burden of proof is properly placed upon the party seeking relief.”® Under IDEA,
Petltloner must prove the allegations in the due process complaint by a preponderance of the
evidence.”! Under the preponderance of evidence standard, he party w1th burden of proof must
prove that the existence of a fact is more probable than its nonexistence.”* Unlike other
standards of proof, the g)reponderance standard allows both parties to share the risk of error in
roughly equal fashion,’ except that when the evidence is evenly balanced, the party with the
burden of persuasion must lose.**

V1. DISCUSSION

Petitioner Failed to Prove that DCPS Denied the Student a FAPE by Refusing to
Allow her Educational Advocate to Conduct a Classroom Observation of the Student.

The IDEA regulations contain several provisions designed to ensure that parents of
students with disabilities are full participants in the decision-making process regarding the
provision of FAPE to the student. Each public agency must take steps to ensure that one or both
of the parents of a child with a disability are present at each IEP team meeting or are afforded the
opportunity to participate.’® The parents of a child with a disability must be afforded an
opportunity to participate in meetings with respect to the identification, evaluation, and
educational placement of the child.’® A parent of a child with a disability must be afforded an
opportunity to inspect and review all education records with respect to the identification,
evaluation, and educational placement of the child and the provision of FAPE to the child.”” A
parent also has the right to obtain an independent educational evaluation at public expense if the
parent disagrees with the evaluation conducted by the public agency.”®

While IDEA provides parents of children with disabilities the right to an expanded role in
the evaluation and educational placement of their children and to be participants, along with
school personnel, in developing, reviewing, and revising IEPs for their children, neither the
statute nor the regulations implementing IDEA provide a general entitlement for parents of
children with disabilities, or their professional representatives, to observe their children in any

%0 Schaffer v. Weast, 546 U.S. 49, 56-57 (2005).
3120 U.8.C. § 1415 (1)(2)(c). See also Reid v. District of Columbia, 401 F.3d 516, 521 (D.C. Cir.
2005) (discussing standard of review).

32 Concrete Pipe & Products of California, Inc. v. Construction Laborers Pension Trust for
Southern California, 508 U.S. 602, 622 (1993) (internal quotation marks omitted).

3 Herman & MacLean v. Huddleston, 459 U.S. 375, 390 (1983) (internal quotation marks
omitted).
* Director, Office of Workers' Compensation Programs v. Greenwich Collieries, 512 U.S. 267,
281 (1994).
>34 C.F.R. § 300.322.
%634 C.F.R. § 300.501 (b). Each public agency must ensure that a parent of each child with a
disability is a member of any group that makes decisions on the educational placement of the
?arent s child. /d. at (¢).

Id. at (a).
*% 34 C.F.R. § 300.502 (b)(1).





current classroom Additionally, state or local policy may determine who has access to
classrooms.*’

There may be circumstances in which the local education agency may need to provide
access to parents of children with disabilities, or their professional representatives, to observe
their children in the classroom.*! For example, if parents invoke their right to an independent
educational evaluation of their child, and the evaluation requires observing the child in the
educational placement, the evaluator may need to be provided access to the placement.* In
other words, if an observation of the student in the educational setting is a necessary component
of the parents’ exercise of their rights under IDEA, the LEA should permit the observation.**

Here, Petitioner was required to prove that the observation she sought was essential to her
ability to exercise her rights under IDEA. Although the Advocate requested the observation just
two weeks before the April 12, 2011, meeting at which the Student’s IEP was developed,
Petitioner presented no testimony or documentary evidence to establish that the observation was
necessary for Petitioner or her Advocate to prepare for the meeting. Nor did Petitioner establish
that, without this observation, she was unprepared to participate in the IEP team’s development
of the Student’s IEP or determination of his placement. Finally, the Advocate admitted that her
request to observe the Student was not part of any formal evaluation of the Student.**

Thus, Petitioner failed to prove that the classroom observation was essential to her ability
to exercise her rights under IDEA.*> As a result, Petitioner failed to prove that DCPS impeded
her ability to participate in the decision-making process regarding provision of FAPE to the
Student or otherwise denied the Student a FAPE.*¢

:3 Letter to Mamas, 42 IDELR 10 (OSEP May 26, 2004) (emphasis added).

e

2.

 See School Bd. of Manatee County v. L.H., 51 IDELR 289 (Florida June 26, 2008) (requiring
school district to allow independent evaluator to conduct classroom observation of student), aff’'d
by 2009 U.S. Dist. LEXIS 90049 (M.D. Fla. September 30, 2009); Benjamin G. v. Calif. Special
Ed. Hearing Office, 131 Cal. App. 4th 875 (Cal. Ct. App. 2005) (LEA must allow petitioners’
expert to observe the district’s proposed placement because observation was essential to their
ability, and the ability of their expert, to be prepared for the due process hearing).

* Neither party presented evidence that, in denying Petitioner’s request for permission for the
Advocate to observe the Student, the SEC and the Principal were acting pursuant to official
DCPS policy.

* Petitioner failed to introduce any evidence that would have allowed her to prevail on this issue
even though, in the orders denying Respondent’s motion to dismiss and Petitioner’s motion for
summary judgment, this Hearing Officer informed the parties that the central issue in this case
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was whether the observation is a “necessary component” of Petitioner’s “exercise of a right
established by IDEA.”

%6 This Hearing Officer finds that DCPS is the prevailing party.





ORDER

Based upon the Findings of Fact and Conclusions of Law herein, it is this 25th day of
June 2011 hereby

ORDERED that the Complaint is DISMISSED WITH PREJUDICE.

By: Is| _Trances Raskirn
Frances Raskin
Hearing Officer

NOTICE OF APPEAL RIGHTS

The decision issued by the Hearing Officer is final, except that any party aggrieved by the
findings and decision of the Hearing Officer shall have 90 days from the date of the decision of
the hearing officer to file a civil action with respect to the issues presented at the due process
hearing in a district court of the United States or a District of Columbia court of competent
jurisdiction, as provided in 20 U.S.C. § 1415(i)(2).

Distributed to:

Nicholas Ostrem, counsel for Petitioner
Linda Smalls, counsel for Respondent
Hearing Office

dueprocess@dc.gov










