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INTRODUCTION

Petitioner is the parent of an X-year-old student (“Student”) attending School A. On
March 12, 2026, Petitioner filed a due process complaint notice (“Complaint’) alleging that the
District of Columbia Public Schools (“DCPS”) denied Student a free appropriate public
education (“FAPE”) by failing to comply with its child find” obligation to Student, failing to provide an
appropriate Individualized Education Program (“IEP), failing to provide an appropriate placement, and failing
to conduct a functional behavior assessment (“FBA”) and a behavior intervention plan (“BIP”). On April
17,2026, DCPS filed District of Columbia Public Schools’ Response to Parent’s Administrative
Due Process Complaint, denying that it had denied Student a FAPE in any way.

SUBJECT MATTER JURISDICTION

This due process hearing was held, and a decision in this matter is being rendered, pursuant
to the Individuals with Disabilities Education Improvement Act (“IDEA”), 20 U.S.C. Section 1400
et seq., its regulations, 34 C.F.R. Section 300 et seq., Title 38 of the D.C. Code, Subtitle VII,
Chapter 25, and the District of Columbia Municipal Regulations, Title 5-A, Chapter 30.

! Personally identifiable information is attached in the Appendix and must be removed prior to public distribution.
234 C.F.R. §300.111; 5-A DCMR § 3003.

Office of Dispute Resolution
June 22, 2026

OSSE



PROCEDURAL HISTORY

On March 12, 2026, Petitioner filed her Complaint alleging that DCPS (1) failed to comply
with its child find obligation to Student by the end of the second term of the 2024-25 school year
and did not timely complete child find procedures after she requested initial evaluations on June
18, 2025; (2) failed to develop an appropriate IEP on January 12, 2026; (3) failed to provide
Student appropriate placements at School A, and (4) failed to conduct an FBA and develop a BIP
by November 6, 2025. For relief, Petitioner requested, inter alia, (1) an order requiring DCPS to
conduct an FBA and to develop a BIP for Student; (2) an order requiring DCPS to reconvene the
IEP team to review and revise the IEP as appropriate based on the FBA/BIP and to provide pull-
out instruction for all academic courses including Math, ELA, Science and Social Studies classes;
(3) compensatory education services or funding for a compensatory education evaluation to
determine the appropriate amount of compensatory education warranted, and (4) attorney’s fees
and costs.

On April 17,2026, DCPS filed its Response to the Complaint asserting, inter alia, that (1)
The Student is currently enrolled at School A and is eligible for specialized instruction and related
services as a student with Other Health Impairment (“OHI”) for attention deficit hyperactivity
disorder (“ADHD”). (2) DCPS did not receive a verbal or written request to evaluate the Student
on or about June 18, 2025. On August 25, 2025, Petitioner’s counsel requested initial evaluations.
An Analysis of Existing Data (“AED”) meeting was held on or about September 22, 2025. The
multidisciplinary team (“MDT”) agreed to evaluate, held an eligibility meeting on or about
December 16, 2025, and found Student eligible for specialized instruction and related services (OT
and behavior supports ). (3) The Student’s initial IEP was developed on January 12, 2026. The IEP
team relied on various sources of information (progress reports, classroom base assessments,
observations, behavioral service trackers, evaluations) in developing the IEPs. The IEP prescribed
ten hours per week of specialized instruction outside the general education, and two hours per
month each of direct services for behavioral supports (“BSS”) and occupational therapy (“OT”)
services. Student’s IEP was reasonably calculated to enable the Student to make appropriate
progress considering the Student’s circumstances at the time it was developed. (4) After
implementing the initial [EP for approximately ten weeks, the IEP team made changes to the IEP.
Student’s IEP was amended to reflect 14 hours per week of specialized instruction outside the
general education classroom, four hours of direct BSS and 15 minutes per month of OT
consultation services. (5) DCPS further denies that Student was denied a FAPE when it allegedly
failed to provide an appropriate placement and/or location of services (LOS). In January 2026, the
Petitioner indicated that she was satisfied with the IEP. In January 2026, Petitioner’s counsel
indicated that she agreed with the implementation of the IEP but had disagreement with some of
the content.? (6) DCPS denies that Student was denied FAPE when they allegedly failed to timely
comprehensively address behaviors because they did not conduct an FBA or BIP from November
6, 2025, to the present. In September 2025 the Student received Tier I, Tier 11, and Tier III behavior
supports to improve his/her negative behaviors. Student received positive narration, reinforcement,
consistent opportunities working with the school counselor to receive coping strategies to manage

3 During the prehearing conference, Respondent’s counsel asserted that while Petitioner’s counsel requested an FBA
at the IEP meeting, Petitioner indicated that she was willing to await implementation of BSS before determining
whether an FBA was necessary, Respondent’s counsel also asserted that Petitioner’s team did not request a self-
contained classroom environment at the [EP meeting.



her/his emotions (such as: calm down corner, breathing exercises, buddy classroom breaks, etc),
Student has also received a tailored/individualized transition plan as well as incentives to improve
his/her behaviors. Petitioner’s counsel requested an FBA and BIP in January 2026; however,
Petitioner stated during the meeting that she wanted to defer development of an FBA to see how
Student responded to BSS. Furthermore, the IDEA does not require an FBA or BIP as long as
behaviors are being addressed.

The parties conducted a resolution meeting on March 27, 2026 that did not result in a
settlement. A prehearing conference was conducted on April 20, 2026 and the Prehearing Order
was issued the following day. On June 3, 2026, the hearing officer issued an Amended Prehearing
Order to correct errors in the Prehearing Order.

The due process hearing was conducted on June 9 and 11, 2026 by video conference
facilities. The hearing was open to the public at Petitioner’s request. Petitioner filed Five-day
Disclosures on June 2, 2026, containing a witness list of three witnesses and 55 documents. DCPS
did not file objections to Petitioner’s Disclosures, but the hearing officer required authentication
and/or a showing of relevance as to the following exhibits: P22-25, P30. P36, P39-P46, P48, and
P50-P55. Petitioner’s Exhibits P1-P21, P26-P29, P31-P35, P37-P39, P47, P49 were admitted into
evidence.

Respondent also filed Disclosures dated June 2, 2026 containing a witness list of six
witnesses and 30 documents. Petitioner did not file objections to DCPS’ disclosures, but the
hearing officer required a showing of relevance as to Respondent’s Exhibits R22, R24, and R25.
Respondent’s Exhibits R1-R21, R23, and R26-R30 were offered and admitted into evidence.

Petitioner presented as witnesses in chronological order: Witness A and Petitioner. Witness A
was admitted as an expert in special education. Respondent presented as witnesses in chronological
order Witness B, Witness C, and Witness D. Witness B and Witness D were admitted as experts in special
education and Witness C was admitted as an expert in school social work. At the conclusion of
Respondent’s testimony, Petitioner provided rebuttal testimony. At the conclusion of testimony,
the parties’ counsel provided oral closing arguments. The hearing officer authorized the parties to
submit authorities on which they relied. On June 15, 2026, Petitioner filed Petitioner’s Case
Citations.*

ISSUES

As identified in the Complaint and the Amended Prehearing Order, the issues to be
determined in this case are as follow:

1. Whether DCPS denied Student a FAPE by failing to comply with its child find
obligation to Student. Petitioner asserts that DCPS should have unilaterally suspected
that Student was a child with a disability due to academic difficulties and variability in

4 Although the hearing officer authorized the parties to file a list of authorities relied upon, Petitioner’s counsel took
the opportunity to amplify on her oral closing argument that was terminated for extending well beyond the time
allotted.



performance (below grade level performance in Math and English Language Arts
(“ELA”) yet high grades in Science) no later than the end of the second term of the
2024-25 school year. Petitioner further asserts that although she requested initial
evaluations of Student on June 18, 2025, DCPS did not complete evaluations and an
eligibility determination until December 2025. Petitioner also asserts that DCPS failed
to assess Student in all areas of suspected disability; while DCPS conducted
psychological and occupational therapy (“OT”) evaluations, it failed to conduct
assessments of attention, executive functioning, and social/emotional functioning.

2. Whether DCPS denied Student a FAPE by failing to provide Student an appropriate
IEP on January 12, 2026. Petitioner asserts that DCPS failed to provide an IEP with
sufficient specialized instruction outside general education and failed to develop a BIP.
Petitioner asserts that Student required a self-contained classroom setting in all
academic courses.

3. Whether DCPS denied Student a FAPE by failing to provide an appropriate placement.
Petitioner asserts that School A does not offer the self-contained setting that Student
requires.

4. Whether DCPS denied Student a FAPE by failing timely to address his/her behavioral
issues by failing to conduct an FBA and develop a BIP. Petitioner asserts that an FBA
and a BIP should have been developed no later than November 6, 2025.

FINDINGS OF FACT?
1. Student is an X-year-old student attending School A in grade F.°

2. During the 2024-25 school year, when Student was in grade C at School B,
Student was administered i-Ready Math assessments on September 9, 2024, April 9, 2025, and
May 29, 2025. Her/his September 2024 score of 372 reflected a grade H performance level.
Her/his April 2025 score of 395 reflected a grade E performance level. Her/his May score of 435
reflected an early grade C performance level. His/her 63 point improvement represented 217%
Progress to Annual Typical Growth and 131% Progress to Annual Stretch Growth.” Student was
administered i-Ready Reading assessments on September 13, 2024, January 13, 2025, and May
21, 2025. His/her September 2024 score of 407 and his/her January 2025 score of 398 reflected a
grade H performance level. His/her May 2025 score of 456 reflected a grade E performance level
and an 111% Progress to Annual Typical Growth.®

> The Findings of Fact includes all of the oral and written evidence that I considered material in rendering the decision
in this matter. The quotations of oral testimony are from my notes during the hearing, not the transcript.

¢ Petitioner’s Exhibit (“P.”) 18 at page 1. The exhibit number is followed by the exhibit page number and the Bates page
number in parentheses, i.e., P18:1 (204).

7P28:2 (332). Grade C level range is 428-498.

§P29:1 (338).



3. During the 2024-25 school year, Student earned the following year-end grades:
English Language Arts — 3, Mathematics — 2, Science — 3, Social Studies — 3, Art — 3, Health and
Physical Education — 4, and Music — 3.°

4. On June 18, 2025, Petitioner’s counsel, sent a letter to the Principal of School B
by facsimile requesting initial evaluations for Student.!® On August 25, 2025, Petitioner’s counsel,
sent a letter to the Principal of School A by facsimile requesting initial evaluations for Student. !
The request included Petitioner’s written consent to evaluate, dated June 2, 2025.'2 On August 26,
2025, DCPS acknowledged receipt of the August 25, 2025 referral for initial evaluations. '

5. On September 2, 2025, Petitioner completed a Parent Input Form indicating her
concerns about Student at school: “daydreaming, emotional shutdowns, and difficulty reading a
little.” Petitioner listed her goals for Student as: Improving Reading Comprehension, Develop time
management, Improve public speaking, Develop research skills, and Develop self-control.”!#

6. On September 3, 2025, when Student was in grade F at School A, Student’s i-
Ready Math score of 396 reflected a grade E performance level.'> On September 10, 2025, her/his
i-Ready Reading score of 418 reflected a grade H performance level.'® On January 23, 2026,
his/her i-Ready Reading score of 484 reflected a grade C performance level, thirty points above
Typical Annual Growth.!” On January 15, 2026, Student’s i-Ready Math assessment score or 421
reflected a grade C performance level.'® On May 26, 2026, his/her score of 423 remained at a grade
C level."

7. On September 12, 2025, Student was suspended for three days for a physical
attack.?’
8. On September 18, 2025, DCPS developed a DCPS Individual Student Safety Plan

(“Plan”) for Student. The Plan identified the behaviors motivating its development: “Throwing
chairs, desks, or other classroom items (i.e, pencils, books, etc.); Hitting, kicking, punching, or
otherwise demonstrating aggression towards staff member or other students; Verbal aggression
and threats towards staff/students.” 2! It then provided guidance to address Student’s maladaptive
behaviors:

 P31:1-3 (359-61). DCPS grades indicate the following: 1 — Does Not Meet the Standard, 2 — Approaches the
Standard, 3 — Meets the Standard, and 4 — Exceeds the Standard. Id. at 1 (359).

10P38:1 (398).

11 R21:303.

12 Id. at 307.

13P26:1 (281).

14 R19:277-78.

15P28. at 3 (333).

16 P29:3 (340).

7 1d. at 6 (343).

18 P28:5 (335). Grade F level range is 449-516).

19 Respondent’s Exhibit (“R.”) 15 at page 261. The exhibit number is followed by the Bates page number, i.c., P15:261.
20Pp27:1 (286).

21 P32:1 (366).



At re-entry meeting, it was discussed that [Student] would participate in several
interventions to support [her/his] needs. [Student] will have a consequence chart
available to [her/him] at all times outlining the expected consequences if aggression
or school refusal occur. In the event of refusal behaviors/ observable agitation for
[Student], [s/he] can always request a break in the calm-down corner of [his/her]
classroom. [S/he] will be given a coping skills box with items to help [him/her] (i.e,
sensory tools, breathing exercises, affirmations, a timer, etc) that [s/he] will have
access to. If refusal continues, a phone call home will be made, and staff members
will be notified that [s/he] may be escalating to aggression without appropriate
intervention. If refusal continues after that, a support staff member will remove the
student from the whole group environment and take [her/him] to complete [his/her]
work in a quiet, individual environment. [S/he] will not be provided games, TV,
computer (outside of [-Ready or other educational requirements) during this time
as a consequence.??

9. On September 22, 2025, DCPS conducted an AED meeting. Teacher A, Student’s
Math teacher, reported that s/he was engaging in work refusal, was performing on a grade E level,
and had “slid” academically from the previous school year. Teacher B, Student’s English
Language Arts (“ELA”) teacher, noted that s/he roamed around the classroom and had trouble
sitting for five minutes. Student’s classmates were getting more and more frustrated with Student’s
disruptive behavior. Student works best when Witness B pulls her/him out. Examiner C, the speech
therapist, expressed the desire to evaluate Student due to reading comprehension concerns. The
MDT agreed to conduct occupational therapy, speech and language, and psychological
evaluations.??

10. Petitioner provided written consent to evaluate Student on October 29, 2025.%*

11. On November 5, 2025, Student was suspended for two days for a physical
attack.?

12. On November 6, 2025, Examiner A completed a Comprehensive Initial

Psychological Evaluation. It was reported to Examiner A that “Behaviorally, [Student] has
difficulty regulating [his/her] emotions and persisting to complete academic tasks, especially when
presenting as frustrated. [S/he] often exhibits maladaptive behaviors such as avoidance, defiance,
temper tantrums, physical aggression toward peers and adults, destruction of personal and
classroom property, and refusal to complete class work when [s/he] perceives the work to be
challenging, assumes that peers are making fun of [her/his] abilities, or when given
redirection/explicit instructions from the teacher.” Student was diagnosed with attention deficit
hyperactivity disorder (“ADHD”) by Facility A on July 26, 2025.26 Petitioner reported that Student

2 1d. at 2 (367).

B P16:1-4 (195-98); R8:180-83; R3:94.

24 P26:3 (283); R18:276. The AED Meeting Notes (P16:4 (198)) and the Examiner A’s evaluation (P6:1 (76)) relate
that Petitioner gave consent to evaluate at the AED meeting. However, the only signed consent in the record, once
DCPS agreed to initial evaluations, was provided on October 29, 2025.

3 P27:5 (290).

26 P6:1 (77).



attended School B from grade M through grade C, did not want to make the move to School A for
grade F, and has expressed sadness about leaving familiar peers and teachers.

In addition to reviewing the i-Ready scores discussed above, Examiner A reported that on
the most recent DIBELS Reading assessment on May 28, 2025, Student’s score of 425 was at the
31% percentile and in the Below Benchmark range. S/he demonstrated ongoing difficulty with
Comprehension and Phonemic Awareness, “suggesting challenges with understanding text and
manipulating speech sounds, both of which are necessary for fluent reading and meaning-making.
[His/her] Risk Indicator remained elevated, signaling that [Student] is still at risk for reading
difficulties without continued, structured intervention.”?’” Witness B, the special education teacher,
reported that Student had demonstrated limited positive peer interaction; s/he avoids or ignores
peer and does not initiate or respond to social interaction opportunities. Witness B reported having
observed multiple incidents of negative and unsafe behaviors toward classmates, including yelling
at peers, attempting to initiate physical fights, and throwing classroom objects such as books,
pencils, and pencil holders. While Student was “warm” and engaged at the beginning of the year,
Witness B reported that beginning in the second week of school, Student shifted to being
withdrawn, dismissive, or oppositional. “She observed frequent nonverbal defiance, including
turning away or refusing to respond when addressed. [Witness B] also noted several incidents in
which [Student] threw instructional materials (e.g., reading workbook, math workbook) when
presented with academic demands, and one instance in which [s/he] forcefully threw a pencil
toward her during a math small group activity, though it did not make contact.”?® Student’s Math
teacher, Teacher A, also reported that Student “rarely engages positively with classmates and has
demonstrated negative behaviors such as screaming, shutting down, pushing, throwing materials,
and difficulty sharing. With adults, [Student] has recently shown a more positive disposition and
will sometimes tell staff [s/he] plans to have a good day. However, [s/he] also exhibits behaviors
such as lying, screaming, throwing objects, and refusing to complete work.”?° Teacher B, Student’s
ELA teacher, reported that it was difficult to identify Student’s academic strengths because s/he
refuses to participate in instruction or complete assignments. Teacher B stated that Student requires
a “high level of adult attention to begin and sustain academic tasks; when left without direct
support, [Student] is likely to disengage or throw materials.”3° Witness C, the School Social
Worker, concurred that Student had significant needs in the areas of emotional regulation and
social functioning, noting that Student frequently appears agitated, which escalates to screaming,
throwing items, aggression, refusal to follow directions, or eloping from the classroom. When
attempting to avoid work, Student would withdraw to the back of the classroom and repeatedly
shout “no.”3!

On the Test of Nonverbal Intelligence (“TONI-4"), Student’s Index Score of 99 was in the
Average range.*? On the Woodcock-Johnson Tests of Achievement (“WJ-IV”) scored in the
Average range in Broad Math (92), in the Below Average range in Broad Reading (83),* and in

27 Id. at 8 (84).

B Id at 11 (87).

P Id.

30 7d. at 12 (88).

SUId.

32 Id. at 17 (93).

33 Average in Letter-Word Identification (93) and Oral Reading (97), Low in Passage Comprehension (75).



the Low range in Broad Written Language (76).* On the Behavior Assessment System for
Children (“BASC-3”) Petitioner, Teacher A, and Teacher B completed rating scales. Both
teachers’ responses yielded Clinically Significant T-scores in Externalizing Problems,
Internalizing Problems, School Problems, on the Behavioral Symptoms Index, and in Adaptive
Skills.?> The same individuals submitted rating scales on the Conners-4, which measures ADHD
symptomology. Both teachers’ responses yielded Clinically Significant T-Scores in Emotional
Deregulation, Peer Impairment & Functional Outcome Scales, Oppositional Defiant Disorder, and
95-96% on the ADHD Index Probability Score. In Inattention/Executive Dysfunction, Teacher A’s
T-score was in the At-Risk range, Teacher B’s was in the Clinically Significant range.3°

Examiner A concluded that since Student’s behaviors had not presented over an extended
period of time as required under IDEA, “determining if [Student] meets eligibility criteria for ED
[Emotional Disturbance] would be inappropriate at this time.”3” Examiner A concluded that
Student met each of the eligibility criteria for Other Health Impaired (“OHI”), but did not
specifically state that Student qualified for services under this classification.®® Examiner A
considered the criteria for eligibility with a Specific Learning Disability (“SLD”) and concluded
that s/he did not meet those criteria.*

13. On December 1, 2025, Examiner B completed a Comprehensive Occupational
Therapy Initial Evaluation. The evaluation was requested due to Student’s challenges with
handwriting, endurance with copying, following directions, behavior, and transitions.*’ Teacher
B, Student’s ELA teacher, reported that Student had trouble starting and completing assignments,
had negative feelings towards her/his handwriting, and spent a lot of time moving around the
classroom:

[Student] struggles with self-control, sustaining attention, and completing
assignments consistently. [S/he] disengages often, does not participate unless
closely prompted, and lacks follow-through. [S/he] also seems to have difficulty
with scaffolds such as sentence starters or structured supports. In addition, [s/he]
sometimes rejects additional help (like Reading Partners with Dallas) which makes
it harder for [her/him] to access the work and bridge learning gaps. [Student] also
has had several instances of physical violence with [her/his] classmates and adults
where [s/he] has hit classmates or me, thrown chairs, desks, and books. Many
students don't feel safe around [him/her] when [s/he's] escalated to level 104!

On the Beery-Buktenica Developmental Test of Visual-Motor Integration (“VMI-6”),
Student scored in the Below Average range in Visual Motor Integration (88) and Motor
Coordination (85) and in the Low range in Visual Perception (76). In Visual Motor Integration,

34 Id. at 18-19 (94-95). Average in Writing Samples (102), Extremely Low in Spelling (69) and Sentence Writing
Fluency (56).

3 Id. at 19-21 (95-97).

36 Id. at 21-23 (97-99).

37 1d. at 25 (101).

38 Id. at 25-27 (101-3).

3 1d. at 27-30 (103-6)

40Ppg:1(116).

4 1d. at 3 (118).



Student had difficulty copying complex shapes such a square with an intersecting circle, tilted
triangles, hexagons, horizontal diamonds, overlapping rings, a cube, and a multidimensional star.
In Visual perception, s/he had difficulty with visually ruling out relevant from irrelevant
information on 2 to 3-dimensional complex shapes. With Motor Coordination, Student had
difficulty with planning and coordinating his/her pencil strokes while moving his/her pencil within
narrower pathways, particularly when drawing intersecting/overlapping lines and 2- and 3-
dimensional shapes within narrow 1/8- inch borders without dot prompts.** On the Bruininks-
Oseretsky Test of Motor Proficiency (“BOT-3"), Student scored in the Below Average range in
Fine Motor Precision, Fine Motor Integration, and Fine Motor Control.** The Sensory Processing
Measure (“SPM-2") evaluates the frequency of a child’s responses to various sensory experiences.
Teacher A, Student’s Math teacher, completed the Child School Form. Her responses yielded
scores in the Typical range in taste and smell, but in the Severe Difficulties range in Vision,
Hearing, Touch, Body Awareness, Balance, Sensory Total, Planning, and Socialization.**
Student’s Muscle Tone, Postural Control, Muscle Strength, Range of Motion, Bilateral
Coordination Skills, and Ocular Motor Skills were observed to be normal.®

Examiner B found that Student’s handwriting revealed areas of concern that impacted
legibility and accuracy.*® Further, “[Student] presents with necessary muscle strength, muscle tone,
range of motion, bilateral coordination, and oculomotor and functional self-care skills to access
[her/his] school curriculum. However, challenges with postural control, fine motor, handwriting,
visual motor integration, visual perceptual and motor coordination, can impact [his/her] ability to
access the curriculum in the general education setting. Furthermore, [his/her] sensory processing
differences may impact [her/his] attention, ability to follow directions and self-regulation within
[her/his] school environment.”*

14. On December 13, 2025, Examiner C completed a Speech and Language
Reevaluation. The evaluation was requested due to behavioral and academic concerns.*® Witness
C, the School Social Worker. Reported that Student had significant needs in the areas of emotional
regulation and social functioning. Student frequently appeared agitated or upset in the classroom,
which would escalate to screaming, throwing items, aggression, refusal to follow directions, or
eloping. Student would flip books, kick furniture and doors, or repeatedly made loud noises, which
would draw attention from classmates.** Examiner C found Student’s hearing, oral mechanism,
voice, fluency, and articulation were all normal.>® The Peabody Picture Vocabulary Test (“PPVT-
57) assesses receptive vocabulary. Student’s score of 94 was in the Average range. The Expressive
Vocabulary Test (“EVT-3") assesses expressive vocabulary and word retrieval. Student’s score of
109 was also in the Average range.”! On the Clinical Evaluation of Language Fundamentals
(“CELF-5”), Student scored in the Above Average range in Formulated Sentences, in the Average

214, at 6-7 (121-22).
4. at 8-9 (123-24).
“Id. at 9-11 (124-26).
4 Id. at 12-13 (127-28).
4 14, at 15 (130).

4114, at 17 (132).

4 P9:1 (136).

914, at 2 (137).

50 Id. at 3-4 (138-39).
S1Id. at 5-6 (140-41).



range on Core Language and on the Pragmatic Profile, in the Borderline Average range in Word
Structure and Recalling Sentences, and in the Below Average range in Sentence Comprehension.>?
“Pragmatics is the ability to use language appropriately in social situations including the using
language for different purposes, changing language according to the needs of a listener or situation,
and following rules for conversation and storytelling, such as taking turns in conversation,
introducing topics of conversation and staying on topic.” Student’s raw score of 158 indicates that
Student’s pragmatic skills were age-appropriate. Examiner C concluded that Student’s speech and
language skills were Average for his/her developmental age.>?

15. On December 16, 2025, DCPS issued a Final Eligibility Determination Report in
which Student was found eligible for services under the disability classification of OHI with
services in Mathematics, Reading, Written Expression, Emotional, Social and Behavioral
Development (“Behavior”), and Motor Skills/Physical Development (“Motor™).>*

16. On January 12, 2026, DCPS convened an Initial IEP meeting for Student. Her/his
disability classification was OHI.> In Special Considerations, the IEP team reported that Student’s
behavior impeded learning in the classroom:

Since attending [School A] and starting in September 2025, [Student] has
consistently received Tier I, Tier II, and Tier III behavior supports to improve
[his/her] negative behaviors. [Student] has received positive narration
reinforcement, consistent opportunities working with the school counselor to
receive coping strategies to manage [her/his] emotions (such as: calm down corner,
breathing exercises, buddy classroom breaks, etc.), [Student] has also received a
tailored/individualized transition plan, as well as incentives to improve [his/her]
behaviors. [Student’s] negative behaviors greatly impact [her/his] education as
well as the learning for other students in [her/his] classroom. [Student] continues to
significantly struggle to regulate [her/his] emotions when agitated and often times
can become disruptive, defiant, physically aggressive towards peers and staff
members by hitting and throwing objects in a harmful manner. Additionally,
[Student] struggles to understand and adhere to school rules and can default to the
following behaviors: screaming, arguing with staff and peers, hitting staff and
peers, and presenting uncooperative learning behaviors. Furthermore, [Student’s]
extreme defiance, poor social skills, and overall increased work avoidance
behaviors in the general education classroom continues to be a consistent concern,
and overall a negative impact to [her/his] learning.>®

In Reading, the Present Levels of Academic Achievement/Functional Performance (“PLOP”)
reported that her/his 2024-25 end-of-year (“EOY”) i-Ready assessment reflected a grade E
performance level (one grade below grade C), and his/her beginning of the year (“BOY”) i-Ready

52 Id. at 6-7 (141-42).
53 1d. at 8 (143).
54P11:1-2 (173-74).
55 P18:1 (204).

56 Id. at 3 (206).
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assessment on September 10, 2025 reflected a grade H performance level (three grades below
grade F), although s/he scored at grade level in Phonics and High Frequency Words.

[Student’s] difficulties with focus and memory issues may make it harder for
[her/him] to retain key grade level reading and writing skills presented in the
general education reading curriculum. [Student] may also have challenges with
keeping up with the learning pace in the general education setting, as this disability
may impact learning stamina and may cause learning fatigue, and ultimately work
avoidance. [Student’s] executive functioning, may also affect [his/her] progress in
the general education reading classroom to independently respond to critical
thinking reading comprehension questions and in depth writing prompts.
Additionally, [Student’s] disability may create challenges with [his/her] social
communication skills and [s/he] may experience social-emotional challenges with
appropriately regulating [her/his] emotions in the whole group general education
setting.

The goals were: (a) Student will demonstrate proficiency reading grade level vocabulary words
applying word analysis strategies (identifying prefixes, suffixes, antonym and synonym word
relationships) to accurately identify word meaning in grade level text. By the end of Quarter 1,
Student will accurately read grade level vocabulary words by applying visible word analysis
strategies identifying prefixes (pre-, un-, re-, etc.) and base words to understand meaning of words
in context while reading grade level texts. By the end of Quarter 2, Student will accurately read
grade level vocabulary words by applying visible word analysis strategies identifying suffixes (-
ful, -less, etc. ) and base words to understand meaning of words in context while reading grade
level texts. By the end of Quarter 3, Student will accurately read grade level vocabulary words by
applying visible word analysis strategies identifying antonym and synonym word
relationships (big- huge: synonym word relationship/ early- late: antonym word relationships) to
understand meaning of words in context while reading grade level texts. (b) Student will
demonstrate mastery reading grade level fiction texts and accurately identify story elements,
compare key details and sequence/ order key events in fiction text to determine the central
message/ main idea of text. By the end of Quarter 1, Student will read grade level fiction texts and
accurately identify story elements: characters, setting, problem, etc. using visible reading
strategies (decoding/ chunking) and reading visual graphic organizers (i.e., story elements graphic
organizer) in order to determine central message/ main idea of text. By the end of Quarter 2,
Student will demonstrate mastery writing 3 or more complete narrative paragraphs (introduction
paragraph, main paragraph with key story element details, concluding paragraph) using
appropriate writing tools (i.e, writing graphic organizers) will read grade level fiction texts and
accurately compare key story details (i.e., compare characters/compare story problems, etc.) using
visible reading strategies and reading visual graphic organizers (i.e, Venn Diagrams/ T- Charts),
in order to determine central message/ main idea of text. By the end of Quarter 3, Student will read
grade level fiction texts and accurately sequence key story details using transition words (i.e. first,
next, last) and using visible reading strategies and reading visual graphic organizers (i.e, Sequence
Graphic Organizer), in order to determine central message/main idea of texts.>’

57 Id. at 4-9 (207-212).
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In Written Expression, the PLOP repeated the data from the Reading PLOP. The goal was:
After reading a grade level fiction text, Student will demonstrate mastery writing a narrative
story including multiple paragraphs- using a topic sentence, descriptive details (story elements),
logical order of sequenced key events, and concluding sentences. By the end of Quarter 3, Student
will demonstrate mastery writing 3 or more complete narrative paragraphs (introduction paragraph,
main paragraph with key story element details, concluding paragraph) using appropriate writing
tools (i.e, writing graphic organizers) ents, and logical sequenced key events ) using appropriate
writing tools (i.e, writing graphic organizers).’® In Mathematics, the PLOP reported that on the
2024-25 EOY i-Ready assessment Student’s Composite score of 435 reflected early grade C
(Student’s grade at the time) level performance. Student’s 2025-26 BOY score of 396 on September
3, 2025 regressed to a grade E performance level (two grade levels below her/his current grade).
The goals were: (a) Student will demonstrate mastery solving one- step multiplication and division
word problems within 100 using various place value strategies and word problem strategies to solve
(1.e., model drawing strategies, place value charts) word problems. By the end of Quarter 1, s/he
will accurately solve one-step multiplication word problems within 100- using place value
strategies, manipulatives and visual aids (model drawing/ place value) as needed to solve word
problems; (b) Student will use 2-d shapes to demonstrate mastery identifying fractions as part of a
whole and finding equivalent fractions to compare two fractions using various fraction strategies to
create equivalent fractions to compare. (i.e., number lines, tape diagrams, etc.). By the end of
Quarter 1, Student will accurately identify a fraction as part of a whole by accurately partitioning
wholes into equal parts and identifying parts as halves, fourths, eights, etc. using various fraction
strategies to create and visual models (i.e., number lines, tape diagrams, etc.). By the end of Quarter
2, s/he will accurately find equivalent fractions- using various fraction strategies to create equivalent
fractions (i.e., number lines, tape diagrams, etc.). By the end of Quarter 3, s/he will accurately find
equivalent fractions applying multiplication strategies to compare 2 fractions; and (c) Student will
demonstrate mastery in creating equations based on given area and perimeter problems and
accurately applying addition and multiplication strategies to solve area and perimeter problems. By
the end of Quarter 3, s/he will accurately create equations based on given area and perimeter
problems and accurately solve both area and perimeter problems applying addition and
multiplication strategies- using manipulatives (counters, base ten blocks, etc. ) and visual aids as
needed to solve the given area and perimeter problems.>’

In Behavior, the PLOP related that although Student received positive reports regarding
her/his behavior from School B, s/he struggled in his/her transition to School A. Teachers reported
that s’he was often defiant, irritable, and easily frustrated in class, and s/he had become physically
aggressive on several occasions with staff and peers. There had been nine instances of physical
aggression (hitting, kicking, throwing chairs, pushing, etc.). Student was receiving Tier Il behavioral
support in a small group with four other students. On September 21, 2025, Teacher A and Teacher
B completed the Functional Assessment Screening Tool (“FAST”). Their responses indicated that
the function of Student’s behavior was predominantly to “escape,” Their scores for pain attenuation
and sensory needs were not clinically significant. In classroom observations, Student was
appropriately engaged for 20% of the observation, for 23% of the time, s/he was
disengaged/distracted (playing with his/her books instead of working, wandering the classroom,
laying in the back of the room, tapping pencils), for 23% of the time s/he was engaged in defiance

S8 Jd. at 10-12 (213-15).
9 Id. at 13-21 (216-224).
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(i.e, refusal to follow directions, stating that s/he did not want to participate), and for 34% of the
observation, s’he was emotionally dysregulated (i.e, screaming, crying, throwing chairs, arguing
with peers, ripping up classroom property). The goals were: (a) Student will demonstrate the
appropriate use of a self-control strategy when faced with a potentially activating stressor in 3/5
observed incidences; and (b) Student will accept redirection to engage in an appropriate coping
skill of her/his choice when upset in the classroom in at least 2/5 observed incidences.®® In Motor,
the PLOP related the findings of Examiner B’s Occupational Therapy Evaluation. The goals were:
(a) Using sensory strategies and adaptive equipment as need, Student will copy three to four age-
appropriate sentences from a near point model with 70 percent legibility and accuracy and no more
than two visual and verbal prompts to improve letter spacing, sizing, line orientation and editing;
and (b) Using sensory strategies and adaptive equipment as need, Student will attend to a classroom
activity for at least 15 minutes with no more than 2 redirection verbal or visual prompts in order to
complete a classroom assignment in 3/4 trials.®!

The IEP team prescribed 10 hours per week of specialized instruction outside general
education, two hours per month each of BSS and OT services outside general education, and 15
minutes per month of OT consultation services.5?

17. At the IEP meeting on January 12, 2026, Attorney A, Petitioner’s counsel, asked
if an FBA had been conducted. The school team replied that one had not been conducted but that
a FAST had been administered that determined the function of Student’s behaviors to be escape.
Witness B reported that Student needs a human scribe because s/he shuts down when asked to
produce written work, even refusing to type responsively when prompted. Attorney A indicated
that she “Agree[d] with the implementation but not the content” of the IEP. “I think [s/he] needs
more services outside of general education and I think there is a need for sensory testing, executive
functioning concerns, and possible language issues and [s/he] needs an FBA and BIP” as well as
ESY (extended year services, i.e., summer school).%

18. On March 13, 2026, Witness C completed an FBA.%* The target behaviors were
screaming, refusal to follow directions, and aggressiveness. “These episodes might also involve
disrupting the learning environment, throwing items around the room such as chairs, pencils,
fidgets, etc, eloping, damaging work materials, crying, and name-calling others.”® The
antecedents of the behaviors were (a) being given a direction to a non-preferred task or activity,
(b) perception that another student is making fun of him/her or is laughing at him/her, (c) being
confused by directions or work requested of her/him, and (d) not receiving a prize or incentive.
Petitioner, Teacher A, Student’s Math teacher, Teacher B, her/his ELA teacher, and Witness B,
his/her special education teacher, all completed the Motivational Assessment Screener (“MAS”).
Teacher A’s responses indicated that attention and escape were the primary behavioral issues. For

60 Id. at 22-25 (225-28).
61 Id. at 26-31 (229-34).
6 Id. at 32 (235).

63 P191-3 (250-52).

64 P12:1 (177).

65 Id. at 2 (178).
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Teacher B, the highest scoring area was attention.®® Witness B’s two highest scoring domains were
escape and attention. Witness C reached the following conclusions:

When the student becomes disruptive, screams, throws items, or elopes from the
classroom, the primary function of the behavior is to gain attention. The secondary
function for this behavior is escape. Triggers to this behavior include being asked
to complete work (primarily work that [s/he] is confused about or has not yet
mastered), when other students are receiving attention, or if there is a transition to
a non-preferred activity. The secondary function of this behavior is 'escape’. When
[Student] is attempting to escape, [s/he] will refuse assignments and demonstrate
defiance.®’

19. On March 25, 2026, DCPS conducted an [EP meeting and issued an Amended
IEP. The amendment increased Student’s specialized instruction to 14 hours per week outside
general education and added two hours per month of BSS inside general education.®® Teacher A,
Student’s Math teacher, reported that Student’s hours were being increased to address his/her
behaviors; for the last 14 general education classes, s/he had been able to sit throughout three
classes. Teacher A reported that Student was more successful in the special education classroom.
Witness B, his/her special education teacher, reported that in Student’s six hours per week in the
general education classroom, she would be in the room supporting Student. Attorney A stated that
she “Agreed with implementation but not content of the IEP amendment.”®

20. On April 22, 2026, DCPS issued Student’s IEP Progress Report for the reporting
period from January 27 through April 6, 2026.7° In Reading, Student was reported to be
Progressing on both goals:

[Student] is progressing with partial of [the goal of reading vocabulary words].
[Student] is progressing with applying word analysis strategies prefixes and
suffixes to understand a word's meaning. On the most recent combined progress
monitoring quizzes on suffixes completed on March 18, 2026 & March 30, 2026,
[Student] scored a combined average of 100%. The portion of the goal identifying
antonym and synonym word relationships has not been introduced as of yet....
[Student] is progressing with partial of [the reading grade level fictional texts] goal.
[Student] is progressing with reading grade level fiction texts and accurately
identifying key story elements (characters, setting, problem, plot and solution) and
identifying main idea of fiction text. On the most recent 2 progress monitoring
quizzes identifying key story elements and main idea of fiction text administered
on February 25, 2026 & March 6, 2026- [Student] scored a combined average
equivalent to 67% progress towards partial current reading goal. We have not begun

% Teacher B’s second highest scoring domain was “tangible,” but the meaning of this was not explained during the
hearing.

67 P12:5 (181).
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working on comparing key story details nor sequencing key story details at the
current moment.”!

The Written Expression goal was Just Introduced.” In Mathematics, Student was reported to be
Progressing on all three goals:

[Student] is progressing with partial of [the one-step multiplication and division
word problems] goal. [Student] is progressing with solving one-step multiplication
word problems. On the most recent 2 progress monitoring quizzes administered on
February 10, 2026 & March 5, 2026, [Student] scored an average of 92% towards
mastery of solving one-step multiplication word problems. We have recently began
working on solving one-step division word problems, and therefore; not enough
data to determine progress of solving one-step division word problems at this
current time... [Student] is progressing with partial of [the identifying fractions]
goal. [Student] is progressing with partitioning wholes into equal given fraction
parts using visual models. On the most recent observation progress monitoring on
March 26, 2026- [Student] successfully partitioned 5/5 fractions which is
equivalent to 100% mastery towards partial goal. We have just began working on
finding equivalent fractions and comparing fractions, and therefore- not enough
data at the moment to access [Student’s] progress... [Student] is progressing with
creating accurate number sentences for solving perimeter and area problems. On
the most recent progress monitoring quiz on perimeter and area problems was
administered March 27, 2026- [Student] scored 7/8; which is equivalent to 88%
accuracy.”?

The Behavior goals were Just Introduced: “[Student] has had a total of 18 incidents throughout the
school year. 5 of those incidents occurred after implementation of [his/her] IEP, including BSS
services. [Student] has just begun services; therefore, additional progress is expected as service
hours have increased. [S/he] also will be supported using a BIP-II and FBA-II to improve
behaviors.””* Student was reported to be Progressing on her/his Motor goals:

[Student] can copy 3-4 age-appropriate sentences with 60 to 70 percent legibility
from a near point model with more than 3 to 4 verbal prompts to improve [his/her]
accuracy... [Student] can attend to an activity for at least 10 minutes with clear
concise instructions and access hand fidget tools during OT sessions.”

21. On April 28, 2026, School A developed a BIP.”® The Targeted Behaviors were
Aggression and Outbursts. The Intervention Strategies included a behavioral rewards system
utilizing a behavior chart throughout the school day and a “planned ignoring approach:” non-
reactive responses to escalation to ensure that Student receives attention for positive behaviors
rather than negative behaviors. Student will be provided with functional communication cards

"M Id. at 172-74.
2 1d. at 174.
1d. at 174-77.
" 1d. at 177-78.
5 Id. at 178-79.
76 R12:197.
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(with visuals) that s/he can use to indicate whether s/he is 'all good', needs a break by her/himself,
needs help with his/her work, or needs one-on-one attention from a preferred adult. When s/he is
able to do this effectively, s/he can earn a break or time with a preferred adult as requested.
“Appropriate requests for attention, academic support, or escape will all be incentivized, praised,
and supported by adults.” Corrective strategies included the following:

[Student] will receive one reminder if [s/he] engages in refusal/defiant behaviors to
utilize [his/her] tools. [Student] should not be given excessive attention for
engaging in problem behaviors such as work refusal or emotional dysregulation.
[S/he] should be reminded only once to utilize [her/his] functional communication
cards to appropriately obtain adult attention or otherwise ask for
assistance. [His/her] safety plan should be followed when [s/he] engages in unsafe
or egregious behaviors such as flipping chairs, throwing items, physically harming
other students or staff, bullying or eloping out of sight from a teacher or other adult.
Adults should refrain from lectures, yelling, talking excessively, or talking about
the student in front of [her/him]. [S/he] should be quietly redirected back to
[his/her] expectations, encouraged to use [his/her] regulation plan. If [s/he] engages
in refusal at that point, (i.e., yelling 'no', screaming 'leave me alone', etc.), no
additional attention should be provided. If/when [s/he] engages appropriately,
(apologizes, states that [s/he's] ready to try, reengages), [s/he] should be praised and
permitted to reengage. [His/her] behavior chart should reflect [her/his] behavior as
outlined by the rubric... If [Student] does not appropriately request what [s/he]
wants using either verbal communication or a functional communication card,
[s/he] should not receive the request of [her/his] choice. Limited affect and word
usage during adult intervention will support the behavior plan by not inadvertently
giving attention to the negative behavior. [S/he] will not receive a '3' on her/his
behavior chart, and lower scores may result in losses of privileges at home.”’

22. On May 7, 2026, Student was suspended for two days for a physical attack.”®

23. During the 2025-26 school year, Student engaged in disruptive behavior on the
following days that did not result in disciplinary action: September 11, 2025, September 12, 2025,
September 19, 2025, September 22, 2025, September 24, 2025, September 29, 2025, October 3,
2025, October 7, 2025, October 14, 2025, October 20, 2025, October 29, 2025, October 31, 2025,
November 5, 2025, December 4, 2025, December 5, 2025, December 8, 2025, January 9, 2026,
January 22, 2025, January 23, 2026, February 10, 2026, February 18, 2026, and February 19,
2026.7°

24, Witness A was Petitioner’s educational advocate and expert witness in special
education. When asked when DCPS should have suspected Student had a disability, Witness A
opined that DCPS should have suspected a disability during the 2024-25 school year because s/he
was performing two grade levels below her/his grade level. She also opined that DCPS should
have developed an FBA when it developed the Safety Plan in September 2025. In response to my

77 Id. at 197-98.
78 P27:43 (328).
7 Id. at 9-42 (294-327).
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question, Witness A conceded that DCPS’ response was timely after Attorney A requested initial
evaluations in August 2025. When asked if the January 2026 IEP was appropriate, Witness A
opined that it was not because (a) it was missing data that an FBA would have provided, and (b) it
did not provide a sufficient amount of specialized instruction. She cited an observation in Examiner
A’s evaluation indicating that Student was only able to access curriculum 20% of the time.®
Witness A also opined that the BSS provided in the IEP were insufficient, opining that goals for
redirection and coping skills were not enough. In response to my question as to what other goals
were needed, Witness A replied, goals for work completion and engagement in class. When asked
if the March 2026 Amended IEP was appropriate, Witness A opined that it was not because it
should have prescribed a full-time self-contained classroom. She conceded that the four hours of
BSS prescribed in the March IEP were appropriate. Witness A developed a Compensatory
Education Plan in Petitioner’s Exhibit 37. She proposed that Student receive 250 hours of tutoring
and 45 hours of counseling services. When asked where Student would have been academically
but for the denials of FAPE, she opined, “exponentially higher;” his/her writing would have
increased, his/her math performance would have improved, peer interaction would have been
better, teacher interaction would have been better, and there would have been reduced behaviors
and escalations. On cross-examination, Witness A conceded that she has interacted virtually with
Student for thirty minutes and has never observed him/her in class. She conceded that at the
January IEP meeting, Petitioner asked the IEP team to postpone an FBA and did not object to the
service hours in the IEP. She conceded that Student was not performing two grades below grade
level at the end of the 2024-25 school year. Witness A also conceded that Student was being
supported by a special education teacher prior to the development of the IEP for all but three hours
per week in her/his general education classroom.®!' She also conceded that no one on Petitioner’s
team at the March IEP meeting objected to any specific terms of the Amended IEP.%?

25. Petitioner testified that Student began receiving intervention for reading in the
middle of the 2024-25 school year. When asked if she had any concerns about Student, she replied
that her/his writing was a “big concern” but she had even more concern about her/his reading.
Student was diagnosed with ADHD in March 2025. Petitioner did not have any concerns about
Student’s behavior during the 2024-25 school year. Petitioner then testified that Student’s most
concerning issue was his/her writing because his/her lettering was too large. She conceded that
none of Student’s teachers at School B expressed concern about his/her academic progress.
Petitioner testified that during the 2025-26 school year, Student began acting out after the first
week of school. S/he was suspended for three days in September for hitting a teacher and flipping
tables. School A asked Petitioner to sit in the classroom after the September suspension; she did
so throughout September. She also sat in the classroom for two weeks after Student was suspended
in November. When asked what led to the behaviors, Petitioner testified it was (a) not getting what
s/he wanted, (b) not understanding the work, and (c) not doing the same work that other students
were doing. When asked if she was satisfied that the IEP developed in January addressed Student’s
needs, Petitioner testified that it did not because it did not include enough behavior support. “[S/he]
needed a lot of behavior support. If we could get that under control, [s/he] would have been OK.”

8 Examiner A observed Student in ELA for thirty minutes on September 24, 2025; s/he was on-task 55% of the time,
actively off-task 29% of the time. Examiner A observed Student in Math for 41 minutes that day; s/he was on-task
85% of the time, actively off-task 4% of the time. P6:13-14 (89-90).
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82 Testimony of Witness A.

17



When asked if it were true that you said Student did not need an FBA at that meeting, Petitioner
responded, “That’s a lie. I didn’t want the summer program.” She testified that there would be an
IEP meeting the following day (June 11, 2026) at which DCPS would propose “upping [her/his]
hours to the max” and changing his/her location of services. When asked if Student needed the
additional hours that DCPS now proposes in January, Petitioner said s/he did not but that s/he
needed them by the March meeting.

On cross-examination, when asked if she raised any question about the legitimacy of
Student’s grades at School B during the 2024-25 school year, Petitioner replied, “No. I don’t look
at the grades; it doesn’t mean anything. I look at i-Ready and DIBELS.” When asked if she
objected to the prescribed service hours at the January IEP meeting, Petitioner replied
affirmatively. In response to the following question, “Didn’t you say you were satisfied with the
IEP and had no further questions,” she replied, “Yes.” She also conceded that she did not object
during the March IEP meeting to the fourteen hours per week of specialized instruction prescribed
on the Amended IEP.%3

26. Witness B was Student’s special education teacher at School A. She was assigned
to Student’s homeroom for the 2025-26 school year. Student was not on her caseload at the
beginning of the school year because s/he had not yet been identified for special education services.
Witness B pushed-in to Student’s classroom four hours per week for the students in the classroom
who had IEPs. She testified that she observed that Student required additional academic support,
so she began including him/her in the small group instruction with the 3-4 identified students “90%
of the time.” When asked if Student presented behavioral issues, Witness B replied that s/he did,
usually during transitions, coming and going to other parts of the building. Student had difficulty
getting on line and the protocols of transitioning. When asked if there other troubling behaviors,
Witness B listed not completing his/her work, emotional shutdowns — not communicating, and
refusing to open her/his book. When asked why Student behaved this way, Witness B opined that
it was due to his/her being new to the school and that s/he needed time to familiarize him/herself
with the school and school rules. The School A staff consulted with the Assistant Principal and
Instructional Coach at School B about Student. The School B staff reported that Student presented
no behavior issues during the 2024-25 school year. School B’s staff indicated that they had
provided Student Tier I and Tier II support in Reading Comprehension and Math, but they were
surprised to hear about the behaviors at School A. When asked how Student responded to the
support she provided, Witness B replied that Student responded well and produced work. Upon
School B’s receipt of the referral on August 25, 2025, Witness B helped to arrange the AED
meeting; she began preparing for it during the first week of September. Petitioner had no concerns
at that time about Student’s behavior. She testified that Petitioner did not provide written consent
at the AED meeting. Because of Student’s disruptive behaviors, School A put Student on a
behavioral rewards program to incentivize appropriate behavior. When asked why School A did
not develop an FBA, Witness B replied that they had developed a Safety Plan and had implemented
Tier I and Tier II behavioral support.®* She also opined that an FBA was inappropriate during the
fall of 2025 because the behaviors were new, Student was transitioning into a new environment,

8 Testimony of Petitioner.

8 Witness B testified that Tier I support included breaks as needed, a separate calming space, proximity to the teacher,
reminders, and redirection. Tier II support included use of a transition necklace and an emergency to promote
communication when Student became dysregulated.
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Petitioner had reported that Student had suffered trauma in the past, and Child and Family Services
had been called to the home a lot recently; the staff believed Student required some time to
acclimate to the new environment and wanted to see if the interventions they had implemented
would be successful.

Witness B opined that Student’s 2024-25 i-Ready scores did not lead her to suspect a
disability; Student was performing on grade level in Math at the end of the year. She was also not
concerned about the drop in Student’s beginning of the year scores in September due to “summer
slide,” which is common, along with her/his being in a new environment. Witness B testified that
she began pulling Student out of general education for two weeks before the IEP was developed
in January 2026. She testified that Petitioner raised no objections to the IEP goals at the January
IEP meeting, no objection to the service hours, and there was no request for full-time special
education services. When asked if she believed Student required placement in a self-contained
special education classroom, Witness B opined that s/he did not because s/he was responding to
the combination of pull-out and push-in services; she continued to provide the four hours per week
of push-in support that she began early in the school year, but these hours were not reflected on
the IEP. The team decided to increase Student’s hours in March because “we saw more explosive,
aggressive incidents.” Petitioner did not object to the proposed increase in hours at the March IEP
meeting. Academically, Student’s IEP Progress Report documented the success of the academic
supports s/he was receiving. Witness B reported that on his/her 2025-26 EOY i-Ready Reading
assessment, Student improved by 104 points for the year to an early grade F performance level.
She opined that the fourteen hours of specialized instruction prescribed in the March Amended
IEP was appropriate because Student was responding well to instruction.3

27. Witness C was School A’s School Social Worker. She began hearing reports of
Student’s maladaptive behavior in the second week of the 2025-26 school year. She conducted
two informal observations of Student then a formal observation on September 9, 2025. Witness C
observed Student refusing to follow directions, not lining up, pushing in her/his chair, and being
generally disruptive. She decided to develop the Safety Plan that was issued on September 18,
2025 due to Students verbal and physical aggression. When asked why she did not develop an
FBA, Witness C replied that (a) Student was new to the school, (b) s/he was transitioning from
another school, (c) Petitioner reported that Student was experiencing stress at home, (d) the goal
was to maintain a safe environment, and (e) the family was moving, adding to the stress. Witness
C noted that there was a ladder of consequences in the Safety Plan: the second option was to call
Petitioner, and she was supportive of the Plan, and the third option was to have Student move to a
quiet area. Witness C testified that she began to provide a daily check-in with Student in the
lunchroom and a behavior technician met with Student daily as well. The Safety Plan was a
“living” document; it was modified several times with Petitioner’s approval. Witness C began
providing Tier II behavioral support in mid-October, which involved pulling Student out in a group
of five students for one hour each week (cognitive behavior therapy). Tier I support was working
on peer relationships in the classroom. Tier III support was the Safety Plan. Witness C developed
the Behavior goals in the IEP. The goals addressed behavior and attention, emotional regulation,
and coping skills. When asked why the IEP team prescribed two hours of BSS in the January IEP,
Witness C testified that it was not the best practice to start with the maximum amount of services
in the initial IEP; Student would get 30 minutes per week in pull-out services and Witness C was

8 Testimony of Witness B.
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also in the classroom every day. The twice daily check-ins also continued after the IEP was
developed. At the IEP meeting, Petitioner was in agreement with the decision to postpone
development of an FBA to see if the supports in the IEP would be successful in modifying
Student’s behavior. Attorney A asked whether an FBA should be developed but did not disagree
with the decision to postpone it. The service hours and BSS were increased in March along with
the development of the FBA and BIP because there was inadequate improvement in Student’s
behavior.3¢

28. Witness D was School A’s Manager of Specialized Instruction. When School A
received Attorney A’s referral for initial evaluations in late August, the staff reached out to the
School B staff; School A had none of Student’s academic records and no teacher with any history
with Student. The School B staff members (Assistant Principal, School Social Worker, and a
teacher) were surprised by the referral; although Student was getting Tier II support in Reading
and Math at School B, s/he had responded well to that intervention, and s/he had not exhibited any
behavioral issues. School A was unaware that Attorney A had filed a referral with School B.
Although Petitioner consented to evaluations at the AED meeting in September, DCPS did not
proceed with evaluations until a written consent form was loaded into DCPS’ Power School
platform on October 29, 2025. When asked if there were any objections to the IEP at the January
IEP meeting, Witness D testified that Attorney A disagreed with the content but did not specify
the nature of her disagreement. Attorney A asked about an FBA, but Petitioner agreed with the
school staff’s recommendation to postpone conducting one until the success of the IEP’s
behavioral supports could be judged. Attorney A did not file a letter after the meeting specifying
her disagreements with the IEP. Due to Student’s increased behaviors, the IEP team amended the
IEP, developed an FBA in March, and developed a BIP in April. The IEP team amended the IEP
again on June 10, 2026, the day before Witness D’s testimony, increasing specialized instruction
to 20 hours per week outside general education. Witness D opined that the January IEP was
appropriate; services were prescribed incrementally to ensure that Student was educated in his/her
least restrictive environment; academically, Student responded well to the support s/he received in
pull-out sessions with Witness B. Petitioner agreed with the services provided at each incremental
step.?’

CONCLUSIONS OF LAW

Based upon the above Findings of Fact, the arguments of counsel, and this hearing
officer’s own legal research, the Conclusions of Law of this Hearing Officer are as follows: The
burden of proof in District of Columbia special education cases was changed by the local
legislature through the District of Columbia Special Education Student Rights Act of 2014. That
burden is expressed in statute as the following:

Where there is a dispute about the appropriateness of the child’s individual
educational program or placement, or of the program or placement proposed by the
public agency, the public agency shall hold the burden of persuasion on the
appropriateness of the existing or proposed program or placement; provided, that

% Testimony of Witness C.
87 Testimony of Witness D.
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the party requesting the due process hearing shall retain the burden of production
and shall establish a prima facie case before the burden of persuasion falls on the
public agency. The burden of persuasion shall be met by a preponderance of the
evidence.®

The issues in this case include the alleged failure of DCPS to provide an appropriate IEP
and placement. Under District of Columbia law, DCPS bears the burden of persuasion as to these issues.
Petitioner bears the burden as to all other issues.?

Whether DCPS denied Student a FAPE by failing to comply with its child find
obligation to Student. Petitioner asserts that DCPS should have unilaterally
suspected that Student was a child with a disability due to academic difficulties
and variability in performance (below grade level performance in Math and
English Language Arts (“ELA”) yet high grades in Science) no later than the
end of the second term of the 2024-25 school year. Petitioner further asserts
that although she requested initial evaluations of Student on June 18, 2025,
DCPS did not complete evaluations and an eligibility determination until
December 2025. Petitioner also asserts that DCPS failed to assess Student in
all areas of suspected disability; while DCPS conducted psychological and
occupational therapy (“OT”) evaluations, it failed to conduct assessments of
attention, executive functioning, and social/emotional functioning.

IDEA requires states to identify and evaluate all children suspected of needing special
education services:

A State is eligible for assistance under this subchapter for a fiscal year if the State
submits a plan that provides assurances to the Secretary that the State has in effect
policies and procedures to ensure that the State meets each of the following
conditions...All children with disabilities residing in the State, including children
with disabilities who are homeless children or are wards of the State and children
with disabilities attending private schools, regardless of the severity of their
disabilities, and who are in need of special education and related services, are
identified, located, and evaluated and a practical method is developed and
implemented to determine which children with disabilities are currently receiving
needed special education and related services.”

The District has a similar regulation.”! IDEA regulations define a child with a disability as follows:

Child with a disability means a child evaluated in accordance with §§
300.304 through 300.311 as having an intellectual disability, a hearing impairment

% D.C. Code § 38-2571.03(6)(A)(i).

8 Schaffer v. Weast, 546 U.S. 49 (2005).

920 U.S.C. §1412(a)(3)(A); 34 C.F.R. §300.111(a)(1)(i).
’1'5.A DCMR § 3003.1(a).
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(including deafness), a speech or language impairment, a visual impairment
(including blindness), a serious emotional disturbance (referred to in this part as
“emotional disturbance”), an orthopedic impairment, autism, traumatic brain
injury, an other health impairment, a specific learning disability, deaf-blindness, or
multiple disabilities, and who, by reason thereof, needs special education and
related services.”?

The District’s regulations require local education agencies (“LEAs”) to consider any oral
or written referral from a parent, an employee of an LEA, or an employee of a public agency who
has knowledge of the child, as a request for an initial evaluation of the child.?* The LEA must issue
a PWN informing the parent of its decision to evaluate or not evaluate the child.”* If the LEA
decides to evaluate the child, it must (1) initiate efforts to secure parental consent for the evaluation
withing ten days of the referral, (2) make and document its reasonable efforts, to obtain parental
consent within thirty days from the date on which the child is referred, and (3) evaluate and make an
eligibility determination within sixty days from the date that the student's parent or guardian
provides consent for the evaluation.”> “The LEA shall not delay or deny a timely initial evaluation
to conduct screenings, implement pre-referral interventions including but not limited to response
to intervention strategies, or because of a child's limited English proficiency.”%

Failure to Identify Student During the 2024-25 School Year

Petitioner asserts that DCPS should have suspected that Student had a disability no later
than the end of the second term of the 2024-25 school year. The only documentation that Petitioner
introduced into evidence regarding the 2024-25 school year was Student’s report card and i-Ready
standardized testing results. While Student’s grades in ELA and Math for the first two terms were
below the standard, School B implemented Tier I and Tier II interventions in those subjects. By
year-end, Student’s grades met grade level standard in every course but Math, where her/his grade
of 2 “Approached the Standard.”®” Her/his year-end i-Ready Math assessment score reflected an
early grade level performance level. His/her 63 point improvement from the beginning of the year
represented 217% Progress to Annual Typical Growth and 131% Progress to Annual Stretch
Growth. Student’s grades and significant improvement in Math indicate that s/he was capable of
accessing grade level curriculum in a general education environment. There was no evidence that
Student presented behavioral problems. When School A contacted by School B about Student in
early September 2025, Witness B and Witness D testified that the School B staff was surprised
that a referral had been filed and confirmed that Student had no behavioral issues during the
previous school year. Thus, I conclude that Petitioner has failed to meet her burden of proving that
DCPS should have suspected that Student had a disability during the 2024-25 school year.

9234 C.F.R. § 300.8(a)(1).

9 5_.A DCMR § 3004.1 and § 3004.5.
% 5.A DCMR § 3005.2.

%5 5-A DCMR § 3005 4.

9% 5.A DCMR § 3004.3.

97 P31:1-3 (359-61).

22



The June 18, 2025 Referral

Petitioner’s counsel strategically filed her first request for initial evaluations on June 18,
2025, the last day of the 2024-25 school year. Counsel was aware that the child’s unavailability
for classroom observations, and the school staff’s unavailability for interviews, would make
evaluations unlikely during the summer, even if DCPS was willing to undertake initial evaluations.
Petitioner’s counsel’s letter to School B’s Principal indicates that the request was sent by facsimile.
However, Petitioner’s Exhibit P40, which was not admitted into evidence due to lack of
authentication, suggests that it was emailed. There is no documentation in the record, and there
was no testimony, that School B ever received the June 18" request. Witness B and Witness D
both testified that when School A staff met with School B’s Assistant Principal and others to
discuss Student’s history at School B in September of 2025, School B’s staff was surprised to hear
that a referral had been filed. I conclude that Petitioner has failed to establish that School B actually
received Attorney A’s referral in June of 2025.

The August 25, 2025 Referral

School A acknowledged receipt of Attorney A’s August 25, 2025 referral the following
day. Attorney A’s referral included Petitioner’s signed Parental/Guardian Consent to Evaluate,
dated June 2, 2025. If DCPS elects to conduct initial evaluations in response to a referral, 5-A
DCMR § 3005.4(b) requires DCPS to evaluate and make an eligibility determination within sixty
days from the date the parent provides consent for the evaluation. Here, Petitioner provided
consent along with the referral on August 25, 2025. Thus, DCPS was obligated to make an
eligibility determination no later than October 24, 2025 as none of the exceptions to the timeline
provide in § 3005.5 apply in this case.”

DCPS argued that it is not obligated to secure the parents written consent until it agrees to
conduct initial evaluations; thus, it was entitled to ignore the written consent filed with the referral.
DCPS also suggested that it had no obligation to consider any written consent from Petitioner until
it was loaded onto DCPS online platform, PowerSchool, which did not occur until October 29,
2025. Both positions are inconsistent with the clear wording of the regulations. The only argument
justifying DCPS’ positions would be that a parent who provided blanket consent along with her/his
referral might disagree with the evaluations that DCPS subsequently elected to conduct. First,
DCPS did not make this argument. Second, Petitioner not only did not object to the three
evaluations DCPS ultimately agreed to conduct at the AED Meeting on September 22, 2025,
DCPS’ witnesses conceded that she orally reaffirmed her consent to evaluate at the meeting.

%8 R21:307.
% The initial evaluation timeline in Subsection 3005.4 does not apply to the LEA if:

(a) The LEA has made and documented reasonable efforts under this section and the parent of a child
repeatedly fails or refuses to produce the child for the evaluation; or

(b) The child enrolls in a new LEA after the initial evaluation process timeline has begun, but before an
eligibility determination has been made by the child's previous LEA, provided that the new LEA is making sufficient
progress to ensure prompt completion of the evaluation, and the parent and new LEA agree to a specific time when
the evaluation will be completed, not to exceed an additional thirty (30) days.
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The failure to meet the District’s child find timelines is a procedural violation. A hearing
officer’s determination of whether a child was denied a FAPE must be based on substantive
grounds. In matters alleging a procedural violation, a hearing officer may find that a child did not
receive a FAPE only if the procedural inadequacies (i) impeded the child’s right to a FAPE; (ii)
significantly impeded the parent’s opportunity to participate in the decision-making process
regarding the provision of a FAPE to the parent’s child; or (iii) caused a deprivation of educational
benefit.!% In other words, an IDEA claim is viable only if procedural violations affected the child’s
substantive rights.'?!

DCPS offered compelling evidence that, contrary to Attorney A’s assertions, it responded
promptly and proactively to Student’s academic and behavioral difficulties at the beginning of the
2025-26 school year. Early in the school year, Witness B, the special education teacher assigned
to Student’s classroom, began including him/her with the 3-4 students in the class for academic
support, both in the classroom and in pull-out sessions. Witness C, the School Social Worker,
having heard of Student’s behavioral issues during the second week of the school year, conducted
two informal and one formal observation of Student by September 9" and developed a Safety Plan
on September 18", less than a month into the school year, described in paragraph 8 above. The
Safety Plan correctly identified the behaviors that were interfering with Student’s ability to access
the curriculum and provided strategies to address the behaviors. Witness C testified that she began
to provide a daily check-in with Student in the lunchroom and a behavior technician met with
Student daily as well. Thus, School A implemented Tier I and Tier III academic supports and Tier
I, Tier II, and Tier III behavioral supports early in the school year with Petitioner’s active
involvement and agreement.

However commendable these efforts may have been, the supports provided did not
encompass the level of support provided in the January 12, 2026 IEP, which was developed on the
ninth school day after Student’s eligibility determination. The District’s regulations specifically
prohibit delaying initial evaluations to conduct interventions including, but not limited to, response
to intervention strategies.!”” Had DCPS developed the IEP nine school days after the 60-day
deadline for the eligibility determination, October 24, 2025, Student’s IEP would have been
developed no later than November 7, 2025.

The District’s regulations require LEAs to respond promptly to a referral for initial
evaluations. The AED process was created by DCPS; it is not required by IDEA or the District.
An LEA cannot extend the regulations’ timeline for completing the eligibility process simply by
scheduling an AED meeting to inform decision-making as to the need for initial evaluations. If
DCPS perceives the need for an AED meeting, it must be scheduled promptly after receipt of a
referral to avoid violation of the 60-day deadline in the event the decision is made to evaluate.
DCPS also cannot elect to ignore receipt of a parent’s written consent to evaluate to manipulate
the timeline. The regulations require the LEA to seek consent to evaluate within ten days of the
referral, not within ten days of its decision to evaluate. Thus, although DCPS did not conduct its

10034 C.F.R. 300.513(a).

101 Leggett v. District of Columbia, 793 F.3d 59, 67 (D.C. Cir. 2015); Brown v. District of Columbia, 179 F. Supp. 3d
15, 25-26 (D.D.C. 2016), quoting N.S. ex rel. Stein v. Dist. of Columbia, 709 F. Supp. 2d 57, 67 (D.D.C. 2010).
1025.A DCMR § 3004.3.
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AED meeting until September 22", the regulations required it to seek consent to evaluation within
ten days of the referral, which was made on August 25™. Here, consent was provided along with
the referral.

Therefore, 1 conclude that Petitioner has met her burden of proving that DCPS denied
Student a FAPE by failing to meet the District’s timeline for completing Student’s eligibility
determination.

Failure to Assess in all Areas of Suspected Disability

Petitioner asserts that DCP failed to conduct assessments of attention, executive
functioning, and social/emotional functioning. First, although Student began exhibiting aggressive
behavior during the second week of the school year, neither Petitioner nor School B had ever
observed Student exhibit these behaviors prior to that time. Petitioner mentioned ‘“Emotional
Shutdown,” the antithesis of aggressive behavior, daydreaming, and “a little” difficulty reading on
the Parent Input Form on September 2™, Thus, less than a month into Student’s first year at School
A, there was little evidence to base a suspected disability as to inattention or executive functioning
deficits other than the July 26, 2025 letter from a nurse at Facility A indicating that Student had
been diagnosed with ADHD.! There is no indication that the diagnosis was informed by a
classroom observation or discussions with School B’s staff; the date of the letter suggests it was
not. Second, the assertion that DCPS did not evaluate Student in area of behavior, inattention, and
executive functioning is simply untrue. In her Comprehensive Initial Psychological Evaluation,
discussed in paragraph 12 above, Examiner A administered the BASC-3, which measures
social/emotional functioning, and the Conners-4, which measures ADHD symptomology, i.e.,
hyperactivity and inattention, and executive dysfunction. Third, the AED Meeting Notes indicated
that Petitioner consented to the evaluations ordered at the meeting. While the notes do not reflect
that Attorney A attended the meeting, at no time until she filed the Complaint was there an
objection to the comprehensiveness of Examiner A’s evaluation. Therefore, I conclude that this
assertion is meritless.

Whether DCPS denied Student a FAPE by failing to provide Student an
appropriate IEP on January 12, 2026. Petitioner asserts that DCPS failed to
provide an IEP with sufficient specialized instruction outside general
education and failed to develop a BIP. Petitioner asserts that Student required
a self-contained classroom setting in all academic courses.

The Supreme Court’s first opportunity to interpret the predecessor to IDEA, The Education
of the Handicapped Act (“EHA”), came in Board of Education of the Hendrick Hudson Central
School District v. Rowley.' The Court noted that the EHA did not require that states “maximize
the potential of handicapped children ‘commensurate with the opportunity provided to other
children.”!% Rather, the Court ruled that “Implicit in the congressional purpose of providing access
to a ‘free appropriate public education’ is the requirement that the education to which access is

103 p4:1 (52).
104 458 U.S. 176, 187 (1982).
15 1. at 189-90, 200
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provided be sufficient to confer some educational benefit upon the handicapped child...!% Insofar
as a State is required to provide a handicapped child with a ‘free appropriate public education,’
we hold that it satisfies this requirement by providing personalized instruction with sufficient
support services to permit the child to benefit educationally from that instruction... In addition,
the IEP, and therefore the personalized instruction should be formulated in accordance with the
requirements of the Act and, if the child is being educated in the regular classrooms of the public
school system, should be reasonably calculated to enable the child to achieve passing marks and
advance from grade to grade.”!"

More recently, the Court considered the case of an autistic child under IDEA who, unlike
the student in Rowley was not in a general education setting.'%® The Tenth Circuit had denied relief,
interpreting Rowley “to mean that a child’s IEP is adequate as long as it is calculated to confer an
‘educational benefit [that is] merely... more than de minimis.”'" The Court rejected the Tenth
Circuit’s interpretation of the state’s obligation under IDEA. Even if it is not reasonable to expect
a child to achieve grade level performance,

... [h]is educational program must be appropriately ambitious in light of [his/her]
circumstances, just as advancement from grade to grade is appropriately ambitious
for most children in the regular classroom. The goals may differ, but every child
should have the chance to meet challenging objectives... It cannot be the case that
the Act typically aims for grade-level advancement for children with disabilities
who can be educated in the regular classroom, but is satisfied with barely more than
de minimis progress for those who cannot.!!°

In Endrew, the Supreme Court held that an IEP must be designed to produce more than
minimal progress in a student’s performance from year to year:

When all is said and done, a student offered an educational program providing
“merely more than de minimis” progress from year to year can hardly be said to
have been offered an education at all. For children with disabilities, receiving
instruction that aims so low would be tantamount to “sitting idly... awaiting the
time when they were old enough to drop out...” The IDEA demands more. The
IDEA demands more. It requires an educational program reasonably calculated to
enable a child to make progress appropriate in light of the child’s circumstances.'!!

The provision of a FAPE must be “in conformity with the [child's] individualized education
program required under section 1414(d)...”""> An IEP “is the means by which special education
and related services are tailored to the unique needs of a particular child.”''* An IEP must be in

106 Jd. at 200.

197 Id. at 203-04.

198 Endrew F. ex rel. Joseph F. v. Douglas County School District RE-1, 137 S.Ct. 988 (2017).

109 1d. at 997.

110 74 at 1000-01 (citations omitted)

11137 S.Ct. at 1000-01.

11220 U.S.C. § 1401(9)(D). See id. § 1414(d)(2).

13 Endrew, supra, 580 U.S. at 391, quotation marks omitted, quoting Rowley, supra. 458 U.S. at 181.
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place for each disabled student “[a]t the beginning of each school year,”!''* and must outline a

comprehensive plan to “meet the child's needs that result from the child’s disability to enable the
child to be involved in and make progress in the general education curriculum.”!!?

Petitioner’s counsel asserted in the Complaint that Student’s initial IEP was inappropriate
because it did not place him/her in a self-contained special education classroom outside of a
general education setting.!'® This assertion, typical of claims brought in this jurisdiction, betrays a
fundamental misunderstanding of the purpose of IDEA. When Congress enacted the predecessor
of IDEA, the Education for All Handicapped Children Act of 1975 (“EHA”), its intent was not to
encourage the segregation of disabled students into self-contained classrooms. On the contrary,
the EHA was passed because “a majority of handicapped children in the United States were either
totally excluded from schools or [were] sitting idly in regular classrooms awaiting the time when
they were old enough to ‘drop out.” ! To reverse this practice, the EHA required that “to the
maximum extent appropriate” school districts must educate handicapped children “with children
who are not handicapped.”!'® This requirement remains as a fundamental requirement under
IDEA:

To the maximum extent appropriate, children with disabilities, including children
in public or private institutions or other care facilities, are educated with children
who are not disabled, and special classes, separate schooling, or other removal of
children with disabilities from the regular educational environment occurs only
when the nature or severity of the disability of a child is such that education in
regular classes with the use of supplementary aids and services cannot be achieved
satisfactorily.!"?

Thus, the default classroom setting for an initial IEP should not be expected to be a highly
restrictive self-contained classroom outside of general education unless it has been established that
the child cannot otherwise make academic progress.

The analysis of Student’s needs begins with her/his performance during the 2024-25 school
year at School B. Student’s 2024-25 year-end grades were all 3’s except in Math, indicating grade
level performance in all but one course. In that course, Math, the data described in paragraph 2
above reveals that s/he made significant improvement by the end of the school year. Her/his year-
end i-Ready Math assessment score reflected an early grade level performance level, a 217%
Progress to Annual Typical Growth and a 131% Progress to Annual Stretch Growth. Student’s
grades and significant improvement in Math indicate that s/he was capable of accessing grade level
curriculum in a general education environment.

Student’s maladaptive behaviors began during the second week after enrolling in School
A for the 2025-26 school year. On September 12, s/he was suspended for three days for physical
aggression against her/his teacher. Physical aggression was not a behavior s/he had exhibited

1420 U.S.C. § 1414(d)(2)(A).

15 14 at § 1414(d)(1)(A)()(I1)(aa).

116 P1:23-24 (29-30).

7 Rowley, 458 U.S. at 179.

18 1d. at 181.

11920 U.S.C. §1412(a)(5)(A), emphasis added.

27



during the previous year at School B or that Petitioner had experienced in the past. Within a week
of his/her suspension, School A developed a Safety Plan. Four days later, School A conducted an
AED meeting and ordered initial evaluations. Within Student’s first month at School A, Witness
B, the special education teacher assigned to her/his classroom, began supporting Student both in
the classroom and in pull-out sessions with the 3-4 students in the class who had IEPs. In addition
to this Tier III academic support, Witness C, the School Social Worker began providing Tier III
behavioral support as described above: pulling Student out for therapy, daily check-ins in the
classroom and in the lunchroom, and daily check-ins by a behavior technician.

In her November 6, 2025 Psychological Evaluation, Examiner A determined that Student
did not have a learning disability. In addition to suspensions on September 12" and November 5%
for physical aggression, paragraph 23 above documents seventeen other disruptive events prior to
the January 12" IEP meeting that did not warrant suspensions. At the [EP meeting, the IEP team
attributed Student’s substandard academic performance primarily to her/his behavior:
“...[Student’s] extreme defiance, poor social skills, and overall increased work avoidance
behaviors in the general education classroom continues to be a consistent concern, and overall a
negative impact to [her/his] learning.”'?® As Witness B had reported that Student worked well in
small group pull-out sessions, the IEP prescribed ten hours per week of specialized instruction
outside general education and two hours per month of BSS. However, Witness B testified that she
continued to provide Student support in the classroom for four additional hours per week that was
not reflected in the IEP.

Witness A, Petitioner’s educational advocate, opined that the IEP was inappropriate
because (a) it was missing data that an FBA would have provided, and (b) it did not provide a
sufficient amount of specialized instruction. She cited an observation in Examiner A’s evaluation
indicating that Student was only able to access curriculum 20% of the time. In fact, Examiner A
observed Student in ELA for thirty minutes on September 24, 2025; s/he was on-task 55% of the
time, actively off-task 29% of the time. Examiner A observed Student in Math for 41 minutes that
day; s/he was on-task 85% of the time, actively off-task 4% of the time.'?! Witness B, his/her
special education teacher, opined that the ten hours was sufficient for Student’s initial IEP because
s/he was responsive and completing work in pull-out sessions and she was providing an additional
four hours in the classroom. As for potential data from an FBA, there is no showing that the staff
was unaware of Student’s maladaptive behaviors or unsure of strategies to address them. The
September 18, 2025 Safety Plan identified the target behaviors and strategies to address them
including an incentive plan. The IEP included behavioral goals as to which neither Petitioner nor
Attorney objected. There was also no objection at the meeting to the two hours per month of BSS.
Witness C, the School Social Worker, testified that it was best practice not to prescribe the
maximum amount of BSS (four hours per month) in an initial [EP.

IDEA regulations require that parents are included on every IEP team.'?? The regulations
compel the local education agency to take particular steps to ensure parents’ participation in IEP
meetings and to document their efforts to ensure that participation.

120 18:3 (206).
21 P6:13-14 (89-90).
12234 C.F.R. §300.321.
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Each public agency must take steps to ensure that one or both of the parents of a
child with a disability are present at each IEP Team meeting or are afforded the
opportunity to participate, including—

(1) Notifying parents of the meeting early enough to ensure that they will have an
opportunity to attend; and

(2) Scheduling the meeting at a mutually agreed on time and place...

(c) If neither parent can attend an IEP Team meeting, the public agency must use
other methods to ensure parent participation, including individual or conference
telephone calls...

(d) Conducting an IEP Team meeting without a parent in attendance. A meeting
may be conducted without a parent in attendance if the public agency is unable to
convince the parents that they should attend. In this case, the public agency must
keep a record of its attempts to arrange a mutually agreed on time and place, such
as—

(1) Detailed records of telephone calls made or attempted and the results of those
calls;

(2) Copies of correspondence sent to the parents and any responses received; and
(3) Detailed records of visits made to the parent's home or place of employment
and the results of those visits.!??

These provisions are not cited because Respondent failed to afford Petitioners the
opportunity for complete and meaningful participation in the January 12, 2025 IEP meeting. Rather,
they are cited to stress the importance IDEA places on parents’ role in the development of IEPs.
Petitioner was represented by Attorney A at the meeting. DCPS’ witnesses offered uncontroverted
testimony, including rebuttal testimony from Petitioner, that the only objection Petitioner raised at
the meeting was DCPS’ proposal that Student attend summer school (“ESY”). Attorney A objected
that “Student needs Speech, OT, FBA/BIP connected to the IEP, ESY, more hours in an outside
of gen ed setting.”'>* However, in Examiner C’s December 2025 Speech and Language Evaluation,
she concluded that Student’s speech and language skills were Average for his/her developmental
age,'” the IEP included OT goals and services as to which neither Petitioner nor Attorney A
objected, and Petitioner rejected the ESY services proposed by DCPS. Thus, Attorney A’s
objections at the meeting were largely simply making a record of her disapproval.

IDEA requires the IEP team to review each child’s IEP periodically, and at least annually
to monitor the child’s progress towards meeting IEP goals:

Review and revision of IEP:

(A) In general

The local educational agency shall ensure that, subject to subparagraph (B), the IEP
Team--

(1) reviews the child's IEP periodically, but not less frequently than annually, to
determine whether the annual goals for the child are being achieved; and

(i1) revises the IEP as appropriate to address--

123 34 C.F.R. §300.322.
124 P19:4 (253).
125 p9:8 (143).
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(D) any lack of expected progress toward the annual goals and in the general
education curriculum, where appropriate;

(IT) the results of any reevaluation conducted under this section;

(IIT) information about the child provided to, or by, the parents, as described in
subsection (c)(1)(B);

(IV) the child's anticipated needs; or

(V) other matters.!2¢

When Student’s maladaptive behaviors continued after the implementation of the initial
IEP, DCPS convened an IEP meeting two months later on March 25" and amended the IEP by
increasing specialized instruction outside general education to fourteen hours per week and BSS
to four hours per week. Witness B continued to provide Student support for four hours per week
in the classroom; thus, Student was receiving direct specialized instruction support for at least
eighteen hours per week. School A also developed an FBA on March 13" and a BIP on April 28%.
When Student’s behaviors had not improved by year-end, DCPS convened yet another IEP
meeting on June 10" and prescribed 20 hours per week of specialized instruction outside general
education, making Student eligible for a self-contained classroom for the following school year.

The fact that School A finally acceded to Attorney A’s wishes in June and prescribed
twenty hours of specialized instruction per week does not confirm that the initial IEP was
inappropriate. On the contrary, School A addressed Student’s needs incrementally as required by
IDEA. Student’s performance during the 2024-25 school year established that s/he was capable of
making academic progress in a general education environment without special education services.
The deterioration of his/her academic performance during the 2025-26 school year was due
primarily to behaviors that s’/he had never before exhibited and which School A began to address
by the second week of the school year.

The IEP team prescribed ten hours per week of specialized instruction in January on the
initial [EP because Student worked well with Witness B in pull-out sessions, and the team wanted
to give a moderately restrictive environment a fair test. Two months later, the team revisited the
IEP and added four hours of specialized instruction and two hours of BSS to address Student’s
behaviors. In the April 22, 2026 IEP Progress Report, described in paragraph 20 above, Student’s
providers documented significant progress in Reading, Mathematics, and Motor, while the goals
in Written Expression and Behavior were Just Introduced. Then, less than five months after the
development of the initial IEP, DCPS amended the IEP again to provide services in a self-
contained special education classroom.

In my view, School A’s approach was measured and designed to ensure that Student was
being educated in the least restrictive environment consistent with the mandate that a student
should not be removed from the general education unless “education in regular classes with the
use of supplementary aids and services cannot be achieved satisfactorily.” Therefore, I conclude
that DCPS has met its burden of proving that the January 12, 2026 IEP, as amended on March 25,
2026 and June 10, 2026, was reasonably calculated to enable Student to make progress consistent
with her/his unique circumstances.

12620 U.S.C. § 1414(d)(4).

30



Whether DCPS denied Student a FAPE by failing to provide an appropriate
placement. Petitioner asserts that School A does not offer the self-contained
setting that Student requires.

To establish that a placement or, in this case, location of service, is inappropriate, a petitioner
must make a prima facie showing that the school is incapable of implementing the child’s IEP.

The benchmark under IDEA for determining the appropriateness of a student's
educational placement is that DCPS “must place the student in a setting that is
capable of fulfilling the student's IEP.” Johnson v. District of Columbia, 962 F.
Supp. 2d 263, 267 (D.D.C. 2013). “[C]ourts have identified a set of considerations
‘relevant’ to determining whether a particular placement is appropriate for a
particular student, including the nature and severity of the student's disability, the
student's specialized educational needs, the link between those needs and the
services offered by the school, ... and the extent to which the placement represents
the least restrictive educational environment.”!?’

The January 12, 2026 IEP prescribed ten hours per week of specialized instruction and two
hours each of OT services and BSS. Petitioner offered no evidence that School A could not
implement those services. Therefore, I conclude that Petitioner has failed to meet her burden of
making a prima facie showing on this issue.

Whether DCPS denied Student a FAPE by failing timely to address his/her
behavioral issues by failing to conduct an FBA and develop a BIP. Petitioner
asserts that an FBA and a BIP should have been developed no later than
November 6, 2025.

Attorney A asserts that an LEA cannot appropriately address a student’s maladaptive
behavior without developing an FBA and a BIP. As discussed above, I have concluded that DCPS
addressed Student’s behavioral issues incrementally and appropriately. Witness C, the School
Social Worker, conducted two informal and one formal observation of Student by the beginning
of the third week of the school year, and she developed a Safety Plan within a month of Student’s
enrollment at School A. The Plan identified the target behaviors: “Throwing chairs, desks, or other
classroom items (i.e, pencils, books, etc.); Hitting, kicking, punching, or otherwise demonstrating
aggression towards staff member or other students; Verbal aggression and threats towards
staff/students.” It also provided guidance to address those behaviors as was described in paragraph
8 above. Witness C also provided Tier III support including therapy in pull-out sessions, daily
check-ins, and daily check-ins from a behavior technician throughout the fall, prior to the
determination of Student’s eligibility and the development of her/his initial IEP.

I am aware that Judge Lamberth in Harris v. District of Columbia,'?® stated that “The FBA
is essential to addressing a child’s behavioral difficulties, and, as such, it plays an integral role in

127 Branham v. District of Columbia, 427F.3d 7, 12 (D.C. Cir. 2005).
128 561 F.Supp.2d 63 (D.D.C. 2008).
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the development of an IEP.”!?° However, in E.L. Haynes Public Charter School v. Frost,'*° Judge
Collyer ruled that Harris did not apply where the child had not yet been found eligible for services.
Here, Attorney A argued that DCPS should have conducted an FBA by November 6, 2025, which
was prior to Student’s eligibility determination. Witness B, Student’s special education teacher,
opined that an FBA would have been premature during the fall of 2025 because the behaviors were
new, Student was transitioning into a new environment, Petitioner had reported that Student had
suffered trauma in the past, and Child and Family Services had been called to the home a lot
recently. The staff believed Student required some time to acclimate to the new environment and
wanted to see if the interventions they had implemented would be successful. Judge Collyer also
noted that “ ‘behavioral concerns’ are not one of the enumerated disabilities identified in the
IDEA” (as contrasted to emotional disturbance, which is), and that “IDEA itself does not mandate
a functional behavior assessment — or any other particular evaluation as part of the evaluation
process.”

The record also supports a finding that he IEP team did not need an FBA and BIP when it
developed Student’s initial IEP in January. The staff was well aware of Student’s behaviors.
Witness C testified that the Safety Plan developed in September was being constantly modified in
an effort to implement strategies to address Student’s behavior, and Petitioner was involved and
in agreement throughout the period leading up to the development of the IEP. Neither Petitioner
nor Attorney A objected to the Behavior goals in the IEP or with the level of BSS prescribed in
the IEP. Witness C and Witness D both testified that Petitioner agreed with the School A staff at
the meeting to delay the development of an FBA to see if the supports in the IEP would be effective
in controlling Student’s behavior. Attorney A elicited rebuttal testimony from Petitioner, but
Petitioner did not clearly refute DCPS’ witnesses testimony on postponing an FBA.

Two months later, when the supports in the IEP proved inadequate, School A developed
an FBA in March and a BIP in April. However, the targeted behaviors in the FBA were unchanged
from the target behaviors in the September Safety Plan. Just as the Safety Plan was designed to
address aggressive behavior and work refusal, these issues remained prominent in the findings of
the FBA in March. The behaviors described to Examiner A and Examiner B when they were
directed to conduct their psychological and OT evaluations in November 2025, as described in
paragraphs 12 and 13 above, and the behaviors described in the Special Considerations section!3!
and Behavior PLOP!3? of the IEP, were the same as those identified in the Safety Plan in September
2025 and in the FBA in March 2026. The corrective measures in the April 2026 BIP continued to
address Student’s off-task, aggressive, and work avoidance behaviors, building upon strategies
that had been continually modified, as circumstances required, throughout the school year. The
strategies in the BIP also proved incapable of controlling Student’s behavior, leading the IEP team
finally to propose placing Student in a self-contained classroom.

It does not follow that because the Safety Plan and IEP supports were unsuccessful in
controlling Student’s behavior that the IEP was inappropriate. The staff was aware of the behaviors
that needed to be controlled and implemented strategies that were reasonably calculated to achieve

129 /4. at 68.

130 66 IDELR 287, 115 LRP 58575 (D.D.C. Sep. 11, 2015).
131 P18:3 (206).

132 14 at 26-31 (229-34).
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compliance by most students, the standard required by Endrew. Moreover, the staff continually
modified their strategies throughout the year with Petitioner’s involvement and agreement. The
April BIP did not prove to be a panacea. Unfortunately, none of the strategies that were
implemented throughout the school year and in the BIP were consistently successful with Student,
resulting in his/her being placed in a self-contained classroom a year after making academic
progress in every academic subject, without behavior problems, in a general education
environment.

The authorities cited by Petitioner’s counsel in Petitioner’s Case Citations are
distinguishable. The court in RK. ex rel. RK. and S.L. v. New York City Department of
Education,'* upheld a magistrate’s ruling'** that an IEP was inappropriate because the IEP team
failed to develop an FBA and BIP despite the fact that the IEP indicated that the child’s behavior
impeded her learning or that of others. New York law imposes that obligation under those
circumstances; !> the District’s does not.

34 C.F.R. § 324(a)(2)(1) requires that the IEP team “In the case of a child whose behavior
impedes the child's learning or that of others, [must] consider the use of positive behavioral
interventions and supports, and other strategies, to address that behavior.” Contrary to Petitioner’s
counsel’s suggestion in her pleading, the regulation does not include “such as ...BIPs.” In fact, as
has been discussed, the School A staff began implementing positive behavioral interventions
beginning in early September 2025 that continued throughout the school year, including those
provided in the IEP developed in January 2026, with Petitioner’s full participation and support.

Also contrary to counsel’s assertion, the D.C. Circuit did not hold in Z.B. v. District of
Columbia,'3® that “that failure to conduct an adequate FBA and develop a BIP can result in a
substantive denial of FAPE because it prevents the IEP team from obtaining necessary information
to design appropriate supports.” In fact, the court referenced a Second Circuit opinion that
explained, “for example, [that] the failure to conduct an adequate functional assessment is a
procedural violation that can have substantive effects, ‘because it may prevent the [IEP team] from
obtaining necessary information about the student's behaviors, leading to their being addressed in
the IEP inadequately or not at all....” ”'37 Again, FBAs and BIPs are a regulatory requirement in
New York under the circumstances described above in R.K. There is no such requirement in the
District. Moreover, neither an FBA nor a BIP was at issue in Z.B. There, the IEP was alleged to be
inappropriate due to inadequate goals in Math, Writing, Reading, and executive functioning and
inadequate amounts of specialized instruction and OT services. !

In Long v. District of Columbia,'® the psychologist who conducted the student’s initial
psychoeducational evaluation in 2006 recommended that DCPS conduct an FBA and BIP. Three
years later, when the IEP was finally developed, DCPS had not conducted an FBA. Here, DCPS
promptly developed a Safety Plan within the first three weeks of the school year that accurately

133 56 IDELR 212, 111 LRP 22711 (E.D.N.Y. 2011).
134 56 IDELR 168, 111 LRP 22787 (E.D.N.Y. 2011).
135 8 N.Y.C.C.R.R. § 200.4(b)(1)(v)).

136 888 F.3d 515 (D.C. Cir. 2018).

137 Id. at 524.

138 14 at 523.

139 780 F.Supp.2d 49 (D.D.C. 2011).
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identified the relevant target behaviors and began addressing them four months before the IEP was
developed in January 2026 with Petitioner’s active participation and support. DCPS’ witnesses
gave credible testimony as to why an FBA was premature in the fall of 2025, particularly the
School Social Worker’s testimony in paragraph 27 above. Moreover, as previously discussed, two
months after the IEP was developed, School A developed an FBA that added no materially new
data as to the functioning of Student’s behavior. The target behaviors were virtually the same as
those identified in the September Safety Plan, and the BIP was an extension of the strategies that
were developed in the fall of 2025 and modified throughout the school year. As for the cases cited
in which other hearing officers in this jurisdiction found the failure to develop FBAs and BIPs to
constitute denials of FAPE, the fact patterns in those cases bear no resemblance to this case. While
I do not dispute the appropriateness of FBAs and BIPs in most cases where the child’s behavior
impedes learning in the classroom, Witness C developed both the Safety Plan and the FBA, and
all of the staff members who testified had a keen awareness by mid-September of the 2025-26
school year of Student’s target behaviors and worked together to develop strategies to address
them, with Petitioner’s participation and approval.

I conclude that Petitioner has failed to meet her burden of proving that DCPS denied
Student a FAPE by failing to develop an FBA or BIP either by November 6, 2025 or at any time
prior to those that were developed in March and April 2026, respectively.

RELIEF

For relief, Petitioner requests, inter alia, (1) an order requiring DCPS to conduct an FBA
and to develop a BIP for Student; (2) and order requiring DCPS to reconvene the IEP team to review
and revise the IEP as appropriate based on the FBA/BIP and to provide pull out instruction for all
academic courses including Math, ELA, Science and Social Studies classes; (3) compensatory
education services or funding for a compensatory education evaluation to determine the
appropriate amount of compensatory education warranted, and (4) attorney’s fees and costs.

Petitioner has the burden of establishing entitlement to compensatory education services. '4?
Absent such a showing, any award by the hearing officer would be arbitrary. In this jurisdiction,
petitioners have the burden of persuasion on all issues other than the appropriateness of IEPs and
placements. From a practical standpoint, it would be both counterintuitive and unreasonable to
require the educational agency to propose a compensatory education plan when its position is that

140 J.T. v. District of Columbia, Civil Action No. 21-3002, 2023 WL 8369938 at 15 (D.D.C. Dec. 4, 2023)(plaintiff
failed to demonstrate what compensatory education should be provided to the student to remedy what the plaintiff
contends the student has been denied); (Phillips ex rel. T.P. v. District of Columbia, 736 F. Supp. 2d 240, 248 (D.D.C.
2010)(plaintiff has the burden of “propos[ing] a well-articulated plan that reflects [the student's] current education
abilities and needs and is supported by the record.”) citing Friendship Edison Public Charter School. Collegiate
Campus v. Nesbitt, 583 F.Supp.2d 169, 172 (D.D.C.2008)(to comply with the Reid standard, the petitioner must
propose a well-articulated plan that reflects the student’s current educational abilities and needs and is supported by
the record); Smith v. District of Columbia, Report and Recommendation, Case No. 1:22-cv-027555 at 8 (July 31, 2023)
Report and Recommendation , Wade v. District of Columbia, Magistrate Judge’s Report and Recommendation, Case
No. 20-cv-1433 at 26 (D.D.C. Feb. 19, 2021) (the plaintiff has the burden of proposing a well-articulated plan that
reflects the student's current education abilities and needs and is supported by the record) citing Phillips; Jones v.
District of Columbia, Case No. 15-cv-1505, 2017 WL 10651264 at 9 (D.D.C. Jan. 31, 2017)(Plaintiff presented no
evidence concerning a plan of compensatory education as was her burden), citing Phillips and Friendship.
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it did not deny a FAPE in the first place. The requirements for an appropriate compensatory
education plan are set forth in the D.C. Circuit’s decision in Reid v. District of Columbia:'*!

Accordingly, just as IEPs focus on disabled students' individual needs, so
must awards compensating past violations rely on individualized
assessments... In every case, however, the inquiry must be fact-specific and,
to accomplish IDEA’s purposes, the ultimate award must be reasonably
calculated to provide the educational benefits that likely would have accrued
from special education services the school district should have supplied in
the first place.!*

Thus, Petitioner must show (1) what educational harm Student suffered as a result of the
alleged denial of FAPE, (2) what type and amount of compensatory services Student requires to
put him/her in the position s/he would be had there been no denial of FAPE, and (3) the
assessments or educational, psychological, or scientific studies that support the type and amount
of services requested.!*

In the analysis of Petitioner’s child find claim, I concluded that DCPS should have
developed Student’s IEP no later than November 7, 2025. There were six school weeks between
November 7, 2025 and January 12, 2026, when DCPS developed Student’s IEP, providing ten
hours per week of specialized instruction and 30 minutes per week of BSS and OT services.
Therefore, I conclude that Student was deprived of 60 hours of specialized instruction, 3 hours of
BSS, and 3 hours of OT services. An LEA is culpable for failing to implement a child’s IEP if the
services provided materially deviate from the services prescribed in the IEP.'* A material
deviation requires more than a minor discrepancy or a “de minimis failure to implement all
elements of [the student’s] IEP.”!% 1t is “...[t]he proportion of services mandated to those
provided that is the crucial measure for purposes of determining whether there has been a material
failure to implement.”'4¢ While I consider the BSS and OT deprivations to be de minimis, I will
award compensatory tutoring services.

In her Compensatory Education Proposal for Student, Witness A proposed that Student
receive 250 hours of tutoring services and 45 hours of counseling services. Witness A’s proposal
for 250 hours of tutoring services does not meet the requirement of Reid because Reid requires a
determination of the educational harm suffered by the child as a result of the denial of FAPE: the
academic achievement the student lost or failed to gain. Once the academic harm has been

141401 F.3d 516 (D.C. Cir. 2005).

192 Id. at 524. See also, B.D. v. District of Columbia, 817 F.3d 792, 799-800 (D.C. Cir. 2016)

143 See Gill v. District of Columbia, 751 F.Supp.2d 104, 111-12 (D.D.C. 2010) (petitioners offered neither reasoning
nor factual findings to support the appropriateness of their proposed compensatory education plan), further
proceedings, 770 F.Supp.2d 112, 116-18 (D.D.C. 2011).

144 Middleton v. District of Columbia, 312 F. Supp. 3d 113, 144 (D.D.C. 2018); Van Duyn ex rel. Van Duyn v. Baker
School District 5J, 502 F.3d 811, 822 (9th Cir. 2007).

145 Johnson v, District of Columbia, 962 F. Supp. 2d 263, 268 (D.D.C. 2013), quoting Catalan ex rel. E.C. v. District
of Columbia, 478 F. Supp. 2d 73, 75 (D.D.C. 2007). See J.B. ex rel. Belt v. District of Columbia, Report and
Recommendation, Case No. 17-cv-1298,2018 WL 10399853 at 17 (D.D.C. May 8, 2018)(a deviation of less than 10%
of the school day was deemed de mimimus).

146 Turner v. District of Columbia, 952 F. Supp. 2d 31, 41 (D.D.C. 2013), citing Wilson v. District of Columbia, 770
F. Supp. 2d 270, 275 (D.D.C. 2011).
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quantified, Reid requires a fact-based analysis of the type and amount of services that would
compensate the student for the harm suffered. Where would the child be but for the denial of FAPE
and what services are required to bring him/her to that level? Witness A simply proposed an
arbitrary, flat amount of services. Despite the requirement in Reid, Witness A’s compensatory
education proposal did not identify where Student would have been academically but for the
denials of FAPE.

The Reid court rejected the parent’s request for tutoring on an hour-for-hour lost basis as
arbitrary.'#’ Similarly, the court rejected DCPS’ proposed award, “although 810 hours certainly
seems like a significant award,” because it, too, was not based on a fact-specific assessment.'*®
Instead, the court stated that an award must be based on an individualized assessment: “... just as
IEPs focus on disabled students' individual needs, so must awards compensating past violations
rely on individualized assessments.”!#

Reid requires an analysis of the type and amount of services required to bring a student to the
point s/he would have been but for the denial of FAPE. Unfortunately, while they are well-
intentioned, Reid and its progeny are unworkable for a number of reasons. I was a Hearing Officer
when Reid was issued in 2005. In fact, I believe I was the first Hearing Officer to order DCPS to
fund an independent evaluation to address Reid’s requirements. However, in the two intervening
decades, I have never seen a compensatory education plan that met its requirements. First, Reid
requires an individualized assessment of what the child lost or failed to gain during the period of
harm and an analysis of the type and amount of services that would compensate for that loss.
Obviously, such an analysis must be presented at the hearing by the petitioner,'>® because the
school district’s position is that it offered a FAPE. I have never conducted a hearing in which a
petitioner submitted a qualifying analysis as part of its direct case. I have never seen an analysis
quantifying what a student lost, or failed to gain, in terms of grade equivalence or percentile
rankings as a result of a denial of FAPE during a period of harm. Here, Witness A’s Plan cites no
data establishing Student’s expected growth, or lack thereof, during the period of harm. Thus, a
fundamental requirement of Reid was not documented: the loss (or likely lack of growth) to be
compensated. Second, I have never seen a credible, individualized analysis presented during a
hearing, based on the student’s cognitive level and history of academic achievement, of how much
one-on-one tutoring would be necessary to produce a finite amount of academic growth. Here,
there was no explanation why 350 hours of tutoring services was appropriate for the FAPE that
was denied. Consequently, Witness A’s proposal was as equally arbitrary as the Reid petitioner’s
hour- for-hour request or DCPS’ 810-hour proposal that the Reid court deemed “significant” yet
arbitrary.

There are several reasons why Reid is unworkable in due process hearings. First, as is the
case here, there may be no reliable data as to a student’s academic growth rate during the period
of harm. If the complaint is filed during or shortly after the period of harm, there is likely to be no
data as to the student’s expected growth rate with the necessary support. Without such data, it would
be difficult to determine the amount of services needed to compensate a student for the loss

147401 F.3d. at 523.

148 14 at 524.

149 Id

130 ppillips and Gill, supra.

36



sustained. Here, no data was presented or available as to Student’s expected academic growth rate
from November 7, 2025 to January 12, 2026, the period of time Student was denied services.
Without such data, the academic harm cannot be accurately determined.

Second, as was the case here, petitioners routinely do not offer evaluations conducted by
psychological experts during due process hearings addressing Reid’s requirements. Because
hearing officers have a statutory deadline to issue their decisions, they cannot simply retain
jurisdiction after finding liability on the part of the educational agency to order and await the
completion of such evaluations to award compensatory education services.

In Case No. 2020-0138-B, the petitioner offered no evidence consistent with Reid’s
requirements. Nevertheless, because the student was clearly entitled to a considerable amount of
tutoring as compensatory education services, | awarded 100 hours of tutoring and ordered the LEA
to fund an evaluation to determine how much additional services were warranted under Reid.
Because I could not retain jurisdiction once the HOD was issued, I further ordered that the IEP
team reconvene upon completion of the evaluation to determine an appropriate amount of
compensatory education services. Either the LEA would agree with the proposal in the petitioner’s
plan or the petitioner would have an evaluation in-hand to support a due process claim for services.
However, the LEA justifiably appealed on the grounds that the petitioner had not established an
entitlement for compensatory education services under Reid. The court agreed that my award of
even 100 hours was “not supported by any individualized assessments or facts...” and disallowed
consideration of the evaluation that I authorized and a determination of a compensatory education
award by the IEP team, as a delegation of my authority “to a group that includes an individual
specifically barred from performing the hearing officer’s functions.”!! Despite my finding, upheld
by the court, that the student made no objective academic progress for three years while enrolled at
the LEA’s school, and the LEA developed three inappropriate IEPs, that student received no
compensatory education services. On remand, the petitioner again failed to present a plan that met
Reid’s requirements, but the LEA proposed an amount of services that it was willing to fund, which
I ordered in an HOD on remand, seven school years after the issuance of the first inappropriate
IEP.!>? Thus, if a petitioner fails to submit a plan at the hearing that is supported by an evaluation
that complies with Reid, the hearing officer is limited to ordering the LEA to fund such an
evaluation, but the hearing officer no longer has jurisdiction of the case.

Third, and most important, there appear to be no academic studies available to provide the
support for Reid’s requirements. In the twent-one years since Reid was issued, I have never seen
a study cited that addressed the likely quantifiable benefits of one-on-one tutoring of students with
various disabilities. While tutoring obviously would help any student performing below
expectation, the efficacy of tutoring would likely vary depending upon the child’s disability. For
example, a student with a Specific Learning Disability (“SLD”’) and a low IQ who has been deprived
of FAPE for two years would likely need significantly more intensive tutoring, i.e., a higher
percentage of hour-for-hour compensation, than a student classified Other Health Impairment due
to ADHD with an average IQ who has been deprived of FAPE for one or two reporting periods. As
expert witnesses have testified in previous hearings I have conducted, there is no evidence-based

151 Case No. 21-cv-0223 (RCL) at 39 (D.D.C. April 20, 2023).
152 Hearing Officer Determination on Remand, ODR Case No. 2020-0138-B (Sep. 19, 2024).
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equation to determine the appropriate amount of tutoring to compensate for lost specialized
instruction.

In Stanton v. District of Columbia,'>* Judge Ellen Segal Huvelle remanded a hearing
officer’s ruling rejecting a compensatory education plan. In dictum, Judge Huvelle stated, “A
hearing officer may ‘provide the parties additional time to supplement the record’ if she believes
there is insufficient evidence to support a specific award.”!>* This is untrue. IDEA compels
hearing officers to issue their final decisions within 75 days of the filing of the Compliant, a
requirement that is monitored by closely by the Department of Education (“DOE”). The Office of
the State Superintendent of Education’s Office of Dispute Resolution (“ODR”), which governs
due process hearings in the District, must submit regular reports to DOE as to hearings not
completed within 75 days.!>> Non-compliance could affect federal funding of a state agency.
Unlike federal judges, once a hearing officer completes a hearing and makes a determination as to
a denial of FAPE, there is no authority to retain jurisdiction indefinitely to commission additional
evaluations and await their completion to undergird a request for compensatory education.'>® Of
course, if a case is remanded to a hearing officer, he or she is not bound by the timeline applicable
to initial complaints.

The Reid court described its test as flexible:

Unlike the Reids’ one-for-one standard, this flexible approach will produce
different results in different cases depending on the child's needs. Some students
may require only short, intensive compensatory programs targeted at specific
problems or deficiencies. Others may need extended programs, perhaps even
exceeding hour-for-hour replacement of time spent without FAPE. In addition,
courts have recognized that in setting the award, equity may sometimes require
consideration of the parties' conduct, such as when the school system reasonably
“require[s] some time to respond to a complex problem,” M.C., 81 F.3d at 397, or
when parents' refusal to accept special education delays the child's receipt of

153680 F.Supp.2d 201 (D.D.C. 2010).

154 Id. at 207, citing Friendship Edison Public Charter School Collegiate Campus v. Nesbit, 532 F.Supp.2d 121, 125-
26 (D.D.C. 2008), where Judge John M. Facciola remanded a hearing officer’s award because her “mechanical hour-
per-hour” calculation violated Reid’s requirement for a fact-based analysis. The judge cited the hearing officer’s
statement during the hearing that she had but 10 days to write her decision and the record supporting a compensatory
education award as “nebulous” as proof that the hearing officer knew that her award did not meet Reid’s requirements.
Precisely. The hearing officer knew she was required to issue a decision within 10 days and was powerless to order
and await the completion of evaluations to supplement the record to even attempt to develop an appropriate plan.
15534 C.F.R. § 300.515(a); ODR Standard Operating Procedures Manual, § 804(A). Ideally, hearings are conducted
between the 40" and 63" day after the complaint is filed. This allows for the thirty-day resolution period to be
completed and at least about seven business days for the hearing officer to complete the HOD. However, brief
continuances of the deadline are routinely granted for “good cause” due to schedule conflicts of attorneys, witnesses,
and hearing officers.

136 Petitioners’ attorneys previously have cited 34 C.F.R. § 300.515(c) to suggest that hearing officers have unfettered
authority to extend HOD deadlines. This is untrue. ODR insists that extensions of the deadline must be for “good
cause,” and the only good cause it recognizes is attorneys or witnesses’ conflicts with other legal proceedings. ODR
is particularly critical of extensions beyond one month. In my experience, finding an appropriate evaluator and
completing an evaluation can take several months. The petitioner’s counsel in Case No. 2020-0138B took four years
to submit the compensatory education evaluation that I authorized in my 2020 HOD, and that evaluation was not
remotely compliant with Reid.
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appropriate services, Parents of Student W., 31 F.3d at 1497.In every case,
however, the inquiry must be fact-specific and, to accomplish IDEA's purposes, the
ultimate award must be reasonably calculated to provide the educational benefits
that likely would have accrued from special education services the school district
should have supplied in the first place.'>’

While the Reid test is creative, it is neither flexible nor workable in the real world of special
education. In the twenty-one years since Reid was issued, in the numerous cases in which I have
adjudicated compensatory education requests, I cannot recall a proposal that complied fully with
Reid. In the early years, shortly after Reid was issued, | approved awards when petitioners selected
commercial tutoring firms to make compensatory education proposals. Those firms were at least
able to adduce documentation of their history of increasing the academic performance of their
clients.

Over the past seven years, all of the compensatory education proposals that I have seen
have been either hour-for-hour calculations or some fraction thereof, with no empirical evidence
to explain how the ratio (tutoring hours-to-hours of lost/denied services) was determined or, as in
this case, simply an amount that the advocate believes will benefit the student. Witness A offered
no explanation whatsoever as to the basis for the hours proposed for tutoring and counseling. As
in this case, the data normally does not exist that would support a quantification of the educational
loss, or progress not made, during a period of harm. This is even true in appeals, as well, where
petitioners have been afforded the opportunity to supplement the record with additional
evaluations.!*® Proposals for tutoring services invariably devolve into either tortured, unsuccessful
efforts to avoid resembling hour-for-hour calculations or, as here, simply arbitrary suggestions.

In ODR Case No. 2022-0171,'>° Expert A, the petitioner’s expert in compensatory
education, proposed 45 hours of individual tutoring for the loss of 120 hours specialized
instruction, or one hour of tutoring for every 2.67 hours of services missed, because one-on-one
tutoring is more “potent” than classroom instruction. He testified that his compensatory education
plan was based solely on his experience as a special educator and special education consultant,
including the development of approximately twenty-five compensatory education plans. I granted
relief when the respondent did not cross-examine the Expert A or offer testimony to refute the
validity of his plan.

The day after the hearing in ODR Case No. 2022-0171,'? Expert A testified in Case No.
2022-0161. In that case, Expert A testified that one-half hour of tutoring would be appropriate for
every hour of classroom time missed. I found the proposal flawed because the witness did not
submit a written proposal, many of the factual underpinnings of his proposal were incorrect, and
he was unable to explain the discrepancy from the ratio he used the day before. Nevertheless, |
awarded the student 75 hours of tutoring for the 150 hours of instruction that the respondent caused
him/her to miss, using the 1:2 ratio recommended by the petitioner’s expert.

157 1d.

158 See, e.g., Gill, supra, 751 F.Supp.2d 104, 112 (D.D.C 2010); Hearing Officer Determination on Remand, ODR
Case No. 2021-0173 (Sep. 5, 2024); Hearing Officer Determination on Remand, ODR Case No. 2020-0093 (Dec. 31,
2023).

159 Issued November 30. 2022

160 Tssued December 27, 2022.
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ODR Case No. 2020-0093!¢! was a remand in which the magistrate ordered a determination
as to whether the student was entitled to compensatory education services. The petitioner’s counsel
submitted a written compensatory education plan developed by the same Expert A. Expert A’s
plan proposed 1100 hours of tutoring services for 1408 hours of allegedly deprived services. On
remand, I again found Expert A's plan to be factually and legally flawed. The student was deprived
of only 1213 hours of services, the various ratios of tutoring hours to deprived services in the three
cases were arbitrary, and the petitioner also failed to provide the data Expert A used to calculate
the student’s anticipated academic growth rate: '6?

Even assuming the accuracy of Witness A’s [Expert A here] unexplained projection
of Student’s growth rate supported with specialized instruction, Witness A offered
no correlation between the amount of tutoring he proposed and the expected growth
in each subject. Thus, the conclusion is inescapable that the “formula” he used to
determine the ratio of proposed tutoring hours to total specialized instruction hours
lost 1s both unexplained and arbitrary: 37.5% in case No. 2022-0171, 50.0% a day
later in Case No. 2022-0161, and 78.1% here. Witness A’s determination of
Student’s annual growth rates was a projection made without explanation, and he
offered no explanation as to how he determined that Student required one-on-one
tutoring for 78.1% of the specialized instruction hours missed from April 2018 to
August 2020 to advance at roughly the same rate s/he advanced from August 2020
to February 2023, which included nearly a full school year without specialized
instruction. Finally, Witness A offered no persuasive explanation for the various
levels of tutoring recommended for Reading (475 hours), Writing (350 hours), and
Math (275 hours), when Student’s grade equivalent scores were relatively
consistent on the February 2023 evaluation: 5.0, 5.3, and 5.0, respectively.!6?

I denied the request for compensatory education services due to the petitioner’s failure to submit
a proposal that was consistent with the requirements of Reid. | recommended that hearing officers
have the option of awarding tutoring services at a rate of one hour for every three hours of
specialized instruction lost due to a denial of FAPE. The 1:3 ratio is a rough approximation of the
most individual attention a student would be likely to receive in a small class environment
(maximum of 12 students, one teacher, one teacher’s aide):

Because of these intractable problems complying with Reid, awards could be made
much easier, and without the unnecessary, time-consuming litigation that has
occurred here, and many other cases, that has deprived Student of services since the
remand in March 2022. Hearing Officers could be authorized to award a fixed
percentage of one-on-one tutoring for the denial of specialized instruction. For
example, Hearing Officers could award one hour of tutoring for every three hours
of lost instruction time. Here, Student would have been immediately eligible for
404 hours of tutoring (16 hours/wk. x 75.8 weeks/3). This is a significant amount

161 Tssued December 31, 2023.

162 1 had also rejected Expert A’s plan at the first hearing, a finding with which the magistrate concurred: “Here, this
Court cannot rely on [Witness A’s] conclusions because the foundation of his opinion was flawed... Indeed, the
hearing officer correctly relied on “pertinent findings” when he dismissed [Witness A’s] recommendations for failing
to satisfy the B.D. standard.” Civil Action No. 22-cv-2755-TSC-ZMF at 13, citation omitted. (D.D.C. 2023).

163 ODR Case No. 2020-0093 at 16.
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of services considering that they are likely to be provided in one or two-hour
sessions after school or on the weekend -- anywhere from 200 up to 400 tutoring
sessions. !

I made the same recommendation in ODR Case No. 2020-0138-B (Sep. 19, 2024) and in Case No.
2023-0229'% where I found that the petitioner’s proposal violated Reid in a several respects,
particularly an unexplained ratio of .774:1 of tutoring hours to deprived services, and a proposal for
mentoring services, which cannot be justified as compensation for deprived specialized instruction.
I awarded the student 288 hours of tutoring for the 863.6 hours of specialized instruction that was
not provided, a ratio of one hour of tutoring for every three hours of deprived services.!%® In ODR
Case No. 2023-0210,'97 I found the proposed plan violated Reid where the unexplained ratio was
.281:1. The author of the compensatory education plan conceded that she was unaware of Reid or
its requirements. I awarded the student 170 hours of tutoring on the basis of the 1:3 ratio that I have
proposed, and 14 hours of counseling for the 14 hours of counseling of which the student was
deprived.'®® In Case No. 2021-0173,'%° I dismissed the complaint because DCPS had offered what
I considered to be full relief prior to the hearing, including slightly more compensatory education
services than the petitioner had requested. The case was remanded to consider Petitioner’s professed
right, that was “reserved” at the hearing, to request additional compensatory education services
based on evaluations that were ordered as relief at the hearing. On remand, I denied further relief on
grounds that there is no authority to postpone proving entitlement to relief at a due process hearing
under IDEA, and because petitioner’s proposal was a strictly mechanical hour-for-hour
calculation.!”® In the consolidated cases of Case Nos. 2025-0002 and 2025-0020,'”! I found that the
proposed plan violated Reid because the expert proposed a tutoring hours-to-hours ratio of 50% with
no explanation other than “my knowledge and experience.”!’? Finally, in Case No. 2025-0024, I
found that the proposal for 1920 hours of tutoring was completely untethered to the established
denial of FAPE.!”

In cases where hearing officers find a denial of FAPE due to a failure to provide appropriate
IEPs or a failure to implement IEPs, there is obviously educational harm or the services would not
have been prescribed, even if the harms cannot be measured. The hours of lost services are usually
disputed, but also always easily quantified. In this case, for example, Student was denied 144 hours
of specialized instruction, twelve hours per week for twelve school weeks. The affected struggling
students would be much better served if hearing officers had the option of awarding a flat
percentage of hours lost due to a denial of FAPE, perhaps one hour of tutoring for every three
hours of deprived specialized instruction and hour-for-hour compensation for denied related
services. The 1:3 ratio is a rough approximation of the most individual attention a student would

164 Id. at 18-19.

165 Issued January 29, 2024.

166 ODR Case No. 2023-0229 at 21-24.

167 Issued January 10, 2024.

168 ODR Case No. 2023-210 at 25-30.

169 Issued September 5, 2024.

170 ODR Case No. 2021-0173 at 19-23.

1"l Tssued March 16, 2025.

172 Case Nos. 2025-0002 and 2025-0020 at 42.

173 ODR Case No. 2025-0024 at 33-34, issued May 31, 2025.
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be likely to receive in a small class environment. In Hill v. District of Columbia,'’™ Magistrate
Judge G. Michael Harvey revealed that the District Judges in this jurisdiction use ratios to
determine tutoring awards in cases in which they elect not to remand that determination to hearing
officers.!” In Hill, Magistrate Harvey used a ratio of 1:5:

The Court will apply a one-to-five ratio because the Court believes that an hour
of one-on-one tutoring fairly approximates five hours of the type of specialized
education that R.H. was denied. In his January 2013 and December 2013 IEPs,
R.H's specialized instruction was to occur "outside the general education setting,"
or, in other words, in a small-class setting with few other students and a greater
empbhasis on individualized attention from the teacher.!”®

Hearing Officers should be afforded the same latitude. This would get services to needy
students immediately rather than having them endure years of litigating legal niceties, time lost
forever during which they are not given the additional support they deserve and need to achieve
higher levels of academic performance.!”” Therefore, I will order DCPS to fund 20 hours of
tutoring services, a ratio of 1:3 of tutoring service hours to hours of specialized instruction denied.

ORDER

Upon consideration of the Complaint, the Response, the Amended Prehearing Order, the
exhibits that were admitted into evidence, the testimony presented during the hearing, the closing
arguments of counsel for the parties, and Petitioner’s Case Citations, it is hereby

ORDERED that within fifteen business days of the issuance of this order, DCPS shall
provide Petitioner authorization for 20 hours of independent tutoring services, and reimbursement
for Uber/Lyft or parentally provided transportation services to attend compensatory services
sessions. Petitioner is not bound by OSSE limitations on hourly compensation for service
providers.

174 Case No. 14-cv-1893, Memorandum Opinion, 2016 U.S. Dist. LEXIS 114924 (D.D.C. Aug. 26, 2016).

175 Id. at 55.

176 Id. at 55.

177 1 proposed the same option in my Hearing Officer Determination on Remand in Case No. 2020-0093, in Case No.
2023-0029, and in a Hearing Officer Determination on Remand, ODR Case No. 2021-0173, all discussed above, as
well as Case No. 2020-0138B, the Hearing Officer Determination on Remand issued in response to the remand order,
in Hearing Officer Determination, Case No. 2025-0122 (ODR Oct. 13, 2025), in Hearing Officer Determination, Case
No. 2025-0153 (ODR Nov. 28, 2025), and in Hearing Olfficer Determination, Case No. 2026-0001 (ODR May 11,
2026).
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APPEAL RIGHTS

This decision is final except that either party aggrieved by the decision of the Impartial
Hearing Officer shall have ninety (90) days from the date this decision is issued to file a civil
action, with respect to the issues presented in the due process hearing, in a district court of the

United States or the Superior Court of the District of Columbia as provided in 34 C.F.R. §303.448
(b).

Terry Wleckadl Banke
TerryMichael Banks
Hearing Officer

Date: June 22, 2026
Copies to: Attorney A, Esquire

Attorney B, Esquire
OSSE Office of Dispute Resolution
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