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GUARDIAN, on behalf of STUDENT,1
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DISTRICT OF COLUMBIA
  PUBLIC SCHOOLS,
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)
)
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)
)
)
)
)
)
)
)
)

         Date Issued: June 12, 2026

         Hearing Officer: Peter B. Vaden

         Case No: 2026-0053

         Online Videoconference Hearing

         Hearing Date: June 4, 2026
          

HEARING OFFICER DETERMINATION

INTRODUCTION AND PROCEDURAL HISTORY

This matter came to be heard upon the Administrative Due Process Complaint

Notice filed by the Petitioner guardian (GUARDIAN) under the Individuals with

Disabilities Education Act, as amended (the IDEA), 20 U.S.C. § 1400, et seq., and Title

5-A, Chapter 5-A30 of the District of Columbia Municipal Regulations (DCMR).  In this

administrative due process proceeding, Guardian seeks compensatory education and

other relief from Respondent District of Columbia Public Schools (DCPS) on the

grounds that DCPS allegedly denied her grandchild (STUDENT) a free appropriate

public education (FAPE) by failing to timely respond to a regression in Student’s

behavior at CITY SCHOOL 3 in the 2025-2026 school year.

Petitioner’s Due Process Complaint, filed on March 18, 2026, named DCPS as

Respondent.  The undersigned hearing officer was appointed on March 19, 2026.  The

1   Personal identification information is provided in Appendix A.
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parties met for a Resolution Session Meeting on April 3, 2026 and did not resolve the

issues in dispute.  On April 13, 2026, I convened a telephone prehearing conference with

counsel to identify the issues, set the hearing date and address other prehearing matters. 

At the prehearing conference, the case was set for a one-day hearing on June 4, 2026. 

This hearing date was confirmed in the prehearing order issued on April 13, 2026.  On

April 22, 2026, I granted DCPS’ unopposed motion to extend the final decision due date

from June 1, 2026 to June 26, 2026.

On June 3, 2026, the day before the start of the due process hearing, DCPS, by

counsel, filed two motions.  In the first motion, DCPS sought to add a second hearing

day on the grounds that DCPS would need a full day to present its case.  At the start of

the hearing on June 4, 2026, I denied DCPS’ motion to add the additional hearing day. 

DCPS’ second motion was for leave to add the resume of an expert witness to the

District’s prehearing disclosures.  On June 4, 2026, over Petitioner’s objection, I granted

DCPS’ motion on the record and admitted the expert’s resume as Exhibit R-31(B)  

With the Guardian’s consent, the due process hearing was held online and

recorded by the hearing officer, using the Microsoft Teams videoconference platform. 

The online hearing, which was open to the public, was convened before the undersigned

impartial hearing officer on June 4, 2026.  Guardian appeared online for the hearing

and was represented by PETITIONER’S COUNSEL.  Respondent DCPS was represented

by DCPS’ COUNSEL and by LEA REPRESENTATIVE.
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Petitioner’s Counsel and DCPS’ Counsel made opening statements.  Guardian

testified and called EDUCATIONAL ADVOCATE as an additional witness for her case-

in-chief.  DCPS called as witnesses SCHOOL SOCIAL WORKER, SPECIAL EDUCATION

TEACHER and LEA Representative.  Petitioner’s Exhibits P-1 through P-31 and DCPS’

Exhibits R-1 through R-21 and R-23 through R-31 were admitted into evidence without

objection.  I admitted Exhibit R-31B over Petitioner’s objection.  DCPS withdrew Exhibit

R-22.   On June 4, 2026, following completion of the presentation of evidence,

Petitioner’s Counsel and DCPS’ Counsel made oral closing arguments.   DCPS by counsel

requested leave to file a written closing, which request I denied.

JURISDICTION

The hearing officer has jurisdiction under 20 U.S.C. § 1415(f) and 5A DCMR §

3049.1.  

ISSUES AND RELIEF SOUGHT

The issues for determination in this case, as set out in the April 13, 2026

Prehearing Order, are as follow:

Whether DCPS denied Student FAPE by failing timely convene an Individualized
Education Program (IEP) team meeting until January 13, 2026 to consider
Student’s regression in behavioral goals and not initiating the change in
placement process through the Office of the State Superintendent of Education
(OSSE) until February 2026; by reducing occupational therapy (OT) related
services and not providing for a dedicated aide in Student’s February 19, 2026
IEP and by not developing an appropriate safety plan for Student.

For relief, the Petitioner requests that the hearing officer order DCPS to fund
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compensatory education for the alleged denials of FAPE; Order DCPS to reconvene

Student’s IEP team to develop an interim safety plan for the Student and add a

dedicated aide to his/her IEP, and award such other relief as the Hearing Officer deems

just and reasonable.

FINDINGS OF FACT

After considering all of the evidence received at the due process hearing in this

case on June 4, 2026, as well as the argument of counsel, my findings of fact are as

follows:

1. Student, an AGE youth, resides with Guardian and GRANDFATHER in the

District of Columbia.  Guardian is Student’s step-grandmother and is his/her legal

guardian.  Testimony of Guardian. 

2. Student is eligible for special education under the IDEA disability

classification Emotional Disability (ED).  Exhibit P-11.

3. For the 2025-2026 school year, Student was a GRADE student at City

School 3.  For the 2024-2025 school year, Student attended CITY SCHOOL 2.  For the

prior three school years.  Student attended CITY SCHOOL 1.  Exhibit R-10, Testimony of

Guardian.

4. In spring 2024, a DCPS school psychologist conducted a comprehensive

psychological reevaluation of Student.  In her May 3, 2024 report (misdated May 3,

2023), the DCPS psychologist reported, inter alia, that Student’s overall full-scale IQ fell
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in the Average range.  Student presented some difficulty in some academic skills, but

his/her achievement scores did not indicate significant deficits.  Responses to the

Behavior Assessment System for Children, 3rd ed. (BASC-3) scales presented significant

concerns in Student’s externalizing behaviors, internalizing behaviors, school problems

and adaptive functioning.  The DCPS school psychologist recommended that Student

met IDEA disability criteria for ED, but not for a Specific Learning Disability.  Exhibit P-

17.

5. In April 2024, a DCPS occupational therapist completed a Comprehensive

Occupational Therapy Reevaluation of Student.  At that time, Student’s educational

placement was in the general education classroom.  Student was receiving 3 hours per

week of Specialized Instruction in the general education setting and 1½ hours per

month of occupational therapy services outside the general education setting.  The

occupational therapist reported in her May 3, 2024 report, inter alia, that Student

presented with fine motor and motor coordination delays which could impact his/her

ability to access the educational curriculum, complete task requiring precision, and

relevant writing assignments and that Student presented with sensory processing

challenges (distracted by visual and auditory stimuli, behavioral) which  impacted

his/her ability to fully access and participate in activities in the general education

setting.  She wrote that sensory processing delays could impact Student’s ability to

remain focused during class instruction, which could cause him/her to miss information
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during learning; that behavioral challenges could lead to conflict and difficulty

interacting with peers and adults to participate in academic tasks and that Student had

difficulty following multi-step tasks which could impact his/her ability to complete

academic projects.  Exhibit P-18.

6. On May 21, 2024, the City School 1 eligibility team determined that

Student was remained eligible for special education under the ED disability category. 

Exhibit R-10.

7. On January 2, 2025, Petitioner brought a prior due process complaint on

behalf of Student (Case No. 2025-0001).  In the prior complaint, Petitioner alleged that

DCPS denied Student a FAPE by failing to provide the student with appropriate IEPs

and placements and/or locations of services for the 2022-2023, 2023-2024 and

2024-2025 school years.  Exhibit P-1.

8. On February 25, 2025, the City School 2 IEP team developed an IEP for

Student, which provided for 22 hours per week of Specialized Instruction outside

general education, 2 hours per month of Behavioral Support Services and 2 hours per

month of Occupational Therapy services.  The February 25, 2025 IEP team determined

that Student did not require the support of a dedicated aide.  Exhibit R-10.

9. At the February 25, 2025 “IEP/Change of Placement” meeting, the City

School 2 IEP team changed Student’s educational placement to a Behavior and

Education Support (BES) classroom.  Guardian agreed to this placement.  Exhibit R-9. 
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The appropriateness of the February 25, 2025 IEP and of the team’s decision to change

Student’s placement to a BES classroom is not at issue in this proceeding.

10. In Case No. 2025-0001, following a two-day due process hearing on March

11-12, 2025, Impartial Hearing Officer Coles B. Ruff issued a Hearing Officer

Determination on March 24, 2025 (the March 24, 2025 HOD), in which the hearing

officer concluded, inter alia, that DCPS established that its November 9, 2022 and

October 24, 2023 IEPs for Student were appropriate, but that DCPS did not sustain its

burden of persuasion that it had provided Student an appropriate IEP on May 21, 2024. 

Hearing Officer Ruff found that Student should have been placed in a Behavior and

Education Support (BES) classroom in May 2024 and DCPS did not place the child in a

BES classroom until March 2025.  For DCPS’ failure to offer an appropriate educational

placement for Student in May 2024, Hearing Officer Ruff awarded compensatory

education to Student in the form of tutoring and behavioral support/social-emotional

services.   Exhibit P-1.

11. On March 27, 2025, City School 2 developed a Behavior Intervention Plan

- Level 2 for Student.  During the 2024-2025 School Year, Student was reported to have

sixty documented behavioral incident reports. The behaviors described as impeding

Student’s learning were noncompliance with directives (refusing to complete assigned

tasks, ignoring directives, making distracting noises or gestures, difficulty focusing,

walking around the room); Verbal aggression (yelling, insulting others, loud outbursts
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in class, verbally threatening peers) and Physical Aggression (throwing objects, hitting,

pushing, or punching others, destruction of property).  Student was reported to have

difficulty forming friendships and resolving conflict with others in an amicable manner. 

Exhibit R-21.

12. On June 4, 2025, DCPS notified Guardian that for the 2025-2026 school

year, Student’s location of services would be the BES classroom at City School 3.  Exhibit

R-13.

13.   Student began attending City School 3 at the start of the 2025-2026

school year.  Student was placed in the BES classroom, which was a small classroom

environment for children with behavior issues.  The classroom served 5 to 9 students,

taught by a special education teacher, assisted by a teacher’s aide and a behavior

technician.   Testimony of School Social Worker.

14. At City School 3, Student’s behavior issues escalated.  He/she had

outbursts, scratching, screaming, busting his/her nose and throwing chairs around the

classroom.  The school would call Grandfather for support several days every week.  On

three occasions in the 2025-2026 school year, the school called District of Columbia law

enforcement for help.  Testimony of Guardian.

15. By email of September 29, 2025, LEA Representative wrote the

Grandparents that the City School 3 BES team was continuing to get to know Student—

academically, behaviorally, and socially—so that they could provide the strongest
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support possible.  She wrote that while school staff had already seen many bright spots,

they had noticed some “habits” that were not connected to Student’s disability, but could 

disrupt the learning environment.  Examples she gave were Student’s “cussing” and

flipping a desk support, which allegedly injured the social worker.  LEA representative

requested the grandparents’ support to help Student develop the routines, skills, and

self-control he/she needed to succeed.  Exhibit R-26.

16. At City School 2, a safety plan had been developed for Student on

December 9, 2024.  Exhibit R-26.  That safety plan was in place for Student at City

School 3.  Testimony of School Social Worker.  On October 4, 2025, City School 3

updated Student’s safety plan.  The updated plan described Student’s behaviors as

“Frequently eloping from the classroom and roaming the building going into areas that

[he/she] should not be in, physical aggression towards staff, throwing items or

classroom furniture, kicking the walls, punching the walls, punching [self] in the nose. 

Overall, dysregulation is impacting [his/her] ability to remain safe in  the classroom. 

Making suicidal statements.”  Safety plan strategies included: Use of visuals support and

cues; Emotional regulation chart; Positive Reinforcement/specific praise; Classroom

job/responsibility; Incentives; Tools (chew item, fidget); Calm down area; Talk with a

trusted staff member; Allow a brain break to go for a walk with a staff person to reset. 

Exhibit R-26.  The updated safety plan was reviewed with both grandparents and the

written plan was emailed to them.  Testimony of School Social Worker.
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17. In fall 2025, the Grandparents scheduled a psychiatric appointment for

Student at HOSPITAL.  On November 7, 2025, at the request of Grandfather, CITY

SCHOOL 3 SCHOOL PSYCHOLOGIST provided guidance for Student’s upcoming

psychiatric appointment.  The school psychologist wrote that at City School 3, Student

had consistently presented with suicidal ideation, self-injurious behaviors, and

verbal/physical aggression. This included punching him/herself in the face until

swelling or bloody nose; kicking/biting/ punching/pushing others (staff and students);

saying things such as “I want to kill myself” or “I want to die”; throwing desks/chairs

and punching objects/walls.  The school psychologist wrote that on November 7, 2025,

Student had been “escalated” for most of the school day and was unable to use

regulation skills and became a danger to him/ herself and others, which resulted in a

phone call to Grandfather for early dismissal.  The psychologist wrote that during the

escalation, Student punched him/herself in the head more than 10 times and appeared

dizzy/dazed and that the school-based team had concerns about a concussion, given the

severity and frequency of self-harm.  Exhibit R-26, Testimony of School Social Worker.

18. Prior to the November 2025 Thanksgiving break, Student had a major

behavior incident at school with physical aggression and self-harm.  The school called

District of Columbia emergency medical technicians to assist.  Student was taken to

Hospital for evaluation, but was not admitted and was allowed by the hospital staff to go

home with the family for Thanksgiving.  Testimony of School Social Worker, Testimony
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of LEA Representative.

19. On December 11, 2025, City School 3 updated Student’s Behavior

Intervention Plan - Level 2 (BIP-2).  In the updated BIP-2, Student’s impeding

behaviors were described as: 

Noncompliance: Frequently refuses to complete assigned tasks or follow
instructions, ignores adult directives during classroom activities, leaves
designated area without permission (elopement). Attention and Distraction:
Easily distracted by peers and environmental stimuli; engages in behaviors that
disrupt own focus and interfere with peers’ ability to concentrate. Verbally
aggressive: Exhibits loud verbal outbursts directed toward staff or peers, makes
statements such as “I don’t care” or “I  don’t want to” when given directions,
issues verbal threats toward staff and/or peers during moments of escalation.
Physical aggression: Throws objects or knocks over furniture (desks, chairs),
damages classroom property during episodes of  dysregulation, pushes peers or
staff when upset, punching others, kicking walls, punching him/herself in the
noise, banging his/her head on the wall.

Student was reported to have 20 documented behavior incidents at that point in the

2025-2026 school year.  Planned interventions in the BIP-2 included, inter alia, using

visual schedules, clear routines, and advance warnings for transitions to minimize

uncertainty; unstructured time should be limited, and seating arrangements should

reduce distractions and peer conflict; proactive positive attention from staff; frequent

praise for appropriate behaviors, and structured opportunities for peer interaction to

help meet social needs; sensory and movement breaks embedded throughout the day,

along with access to calming tools; teaching and reinforcing replacement behaviors

supported with visual clues and consistent modeling.  Exhibit R-26, Testimony of School

Social Worker.
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20. In December 2025, City School 3 asked Grandfather for the discharge

summary from Student’s November 2025 visit to Hospital and told the Grandfather that

the school was considering recommending a nonpublic therapeutic placement for

Student.  In January 2026, City School 3 notified DCPS’ Central Office that Student’s

IEP team would be recommending to OSSE a more restrictive placement for Student

beyond what DCPS could offer.  Testimony of LEA Representative.

21. On January 7, 2026, LEA Representative wrote Petitioner’s Counsel, by

email, advising that City School 3 wished to schedule a meeting with the attorney and

Student’s grandparents at their earliest convenience.  She wrote that the purpose of the

meeting would be to discuss Student’s behavioral and academic needs, as well as to let

them know that the City School 3 team was making a referral to OSSE for a therapeutic

program for Student.  LEA Representative proposed January 13 or January 15, 2026 as

meeting dates.  Exhibit P-21.  The meeting was held on or about January 13, 2026. 

Testimony of Educational Advocate.

22. On or about January 14, 2026, City School 3 submitted to the DCPS

Central Office for review, a draft Justification for Removal Statement to support

Student’s removal to a therapeutic nonpublic placement.  DCPS approved the

justification statement and it was submitted to OSSE on February 6, 2026.  Four days

later, OSSE recommended moving forward with a nonpublic school placement for

Student.  Testimony of LEA Representative, Exhibits P-23, R-17.
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23. By a handwritten letter on or about February 18, 2026, Student’s

psychiatrist at Hospital (PSYCHIATRIST) wrote “To whom it may concern” to

recommend increased supports due to Student’s needs, which the physician wrote may

exceed City School 3 setting.  Specifically, Psychiatrist recommended for Student

smaller class sizes, special education programming and a 1:1 school aide to assist in

mitigating sudden triggers for Student’s behavioral outbursts.  Psychiatrist wrote also

that Student’s diagnoses were chronic conditions, severe in nature and were presently

“on chronic” due to exacerbations.  Exhibit P-20.

24. At a February 19, 2026 IEP review meeting, Student’s City School 3 IEP

team reported that Student’s inability to consistently regulate his/her behavior within a

school environment had resulted in repeated crises requiring removal from instructional

settings and that Student’s needs exceeded what could be safely and effectively

supported within his/her current Least Restrictive Environment (LRE) – that is, the

BES classroom at City School 3 –  even with intensive support.  The February 19, 2026

IEP provided for Student to receive 31.25 hours per week of Specialized Instruction

Services outside general education, 4 hours per month of Behavioral Support Services

and 1 hour per month of Occupational Therapy (OT).  This was an increase of 2 hours

per month of Behavioral Support Services and a reduction of 1 hour per month for OT. 

Exhibit R-22. 

25. On March 30, 2026, Grandfather took Student to visit NONPUBLIC
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SCHOOL, proposed by OSSE as a nonpublic placement for Student.  Testimony of

Grandmother.  Nonpublic School accepted Student by letter to OSSE dated April 8,

2026.  The proposed enrollment date was April 16, 2026.  Exhibit P-25.

26. According to Guardian, on April 3, 2026, she stopped sending Student to

City School 3, following an incident when, trying to put Student in the BES de-escalation

room, the behavior technician at City School 3 allegedly “body-slammed” Student. 

Testimony of Guardian.  DCPS attendance records indicate that Student’s last day of

attendance at City School 3 was actually March 17, 2026.  Exhibit R-30. 

27. On April 22, 2026, DCPS provided written notice to Guardian that DCPS

proposed to change Student’s educational placement to a non-public therapeutic day

school, Nonpublic School, effective April 22, 2026.  Exhibit P-12.  Student began

attending Nonpublic School on May 20, 2026.  Student did not start sooner at

Nonpublic School because there had been a problem completing outstanding enrollment

and transportation paperwork.  Exhibit P-28.

CONCLUSIONS OF LAW

Based upon the above Findings of Fact and argument of counsel, as well as this

hearing officer’s own legal research, my Conclusions of Law are as follows:

Burden of Proof

As provided in the  D.C. Special Education Student Rights Act of 2014, the party

who filed for the due process hearing, the Guardian in this case, shall bear the burden of
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production and the burden of persuasion, except that where there is a dispute about the

appropriateness of the child’s IEP or placement, or of the program or placement

proposed by the public agency, the public agency shall hold the burden of persuasion on

the appropriateness of the existing or proposed program or placement; provided, that

the party requesting the due process hearing shall retain the burden of production and

shall establish a prima facie case before the burden of persuasion falls on the public

agency. The burden of persuasion shall be met by a preponderance of the evidence.  See

D.C. Code § 38-2571.03(6). 

ANALYSIS

I.

  – Did DCPS deny Student FAPE by failing timely convene an IEP team meeting
until January 13, 2026 to consider Student’s regression in behavioral goals and
not initiating the change in placement process through OSSE until February
2026?

Petitioner’s primary claim in this case is that DCPS did not respond appropriately

to a regression in Student’s in-school behavior after he/she started at City School 3 at

the beginning of the 2025-2026 school year.  Petitioner has the burden of persuasion on

this claim and I find that she did not meet that burden.

In the March 24, 2025 HOD, Hearing Officer Ruff  found that from May 2024,

Student needed an educational placement in a Behavior and Education Support (BES)

classroom.  At that point, DCPS had already placed Student in a BES classroom at City

School 2.  For the 2025-2026 school year, DCPS moved Student to a BES classroom at
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City School 3.  It appears that at City School 3, Student’s behavior at school regressed. 

In November 2025, the school psychologist reported that at City School 3, Student had

consistently presented with suicidal ideation, self-injurious behaviors, and verbal/

physical aggression. This included self-punching in the face, aggression toward staff and

other students, throwing desks/chairs and punching objects/walls.  The school had to

frequently call Grandfather to help with Student’s behaviors.

The City School 3 team did not ignore Student’s worsening behavior.  On

September 29, 2025, LEA Representative wrote the grandparents about Student’s

behaviors and to elicit their support.  On October 4, 2025, City School 3 updated

Student’s safety plan.  On December 11, 2025, the school updated Student’s Behavior

Intervention Plan (BIP).  Following a severe behavior incident at school before the 2025

Thanksgiving Break, school staff summoned D.C. emergency medical technicians and

Student was taken to Hospital for evaluation.  Student was not admitted to the hospital

and returned to school after the Thanksgiving break.

In December 2025, LEA Representative told Grandfather that the school was

considering recommending a nonpublic therapeutic placement for Student and asked

him for Student’s recent hospital discharge summary.  In January 2026, the school

notified DCPS’ Central Office that Student’s IEP team would be recommending a more

restrictive placement for Student.  On January 7, 2026, LEA Representative wrote

Petitioner’s Counsel to advise him that City School 3 wished to schedule a meeting to
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discuss Student’s behavioral and academic concerns and to let the guardians know that

the school team was making a referral to OSSE for a therapeutic program for Student.

On or about January 14, 2026, following a meeting the day before with

Grandparents and their representatives, LEA Representative prepared an OSSE

Justification for Removal Statement (JRS) to support Student’s removal to a therapeutic

nonpublic placement.  She submitted the draft JRS to DCPS’ Central Office for approval. 

On February 6, 2026, after the JRS was approved by DCPS, City School 3 submitted the

statement to OSSE.  Four days later, OSSE recommended moving forward with a more

restrictive nonpublic school placement for Student.

On February 19, 2026, City School convened Student’s IEP team, which revised

Student’s IEP to provide for his/her full-time educational placement in the more

restrictive special school setting.  On April 8, 2026, OSSE, with the grandparents’

cooperation, secured Student’s acceptance at Nonpublic School, a therapeutic special

education day school.  Student started attending Nonpublic School on May 20, 2026.

In her complaint, the Guardian faults DCPS for not convening an IEP team

meeting, before January 13, 2026, to review Student’s IEP in light of his/her behavioral

regression at City School 3 and for not initiating the change-in-placement process

through OSSE until February 2026.  The IDEA provides that a local education agency

must ensure that the IEP Team—

(i) Reviews the child’s IEP periodically, but not less than annually, to
determine whether the annual goals for the child are being achieved; and
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(ii) Revises the IEP, as appropriate, to address—

(A) Any lack of expected progress toward the annual goals described in §
300.320(a)(2), and in the general education curriculum, if appropriate;

(B) The results of any reevaluation conducted under § 300.303;

(C) Information about the child provided to, or by, the parents, as described
under § 300.305(a)(2);

(D) The child’s anticipated needs; or

(E) Other matters.

34 C.F.R. § 300.324(b)(1).

Petitioner’s expert, Educational Advocate, opined in her hearing testimony that

by not convening Student IEP team until January 13, 2026, DCPS had not proceeded

with appropriate urgency  to secure a nonpublic placement for Student.  LEA

Representative, who qualified as a special education expert for DCPS, testified that the

school’s goal was to keep Student in a less restrictive environment in the BES program. 

She testified that it just takes time to collect data and information to begin to

appropriately program and the school team was “tweaking and adjusting” as they went

along.  Another DCPS expert, School Social Worker, opined that DCPS had responded

appropriately to Student’s worsening behavior at school by trying new strategies,

updating Student’s safety plan and revising his/her BIP.  She explained that it took time

to get an understanding of the origins of Student’s behaviors and learn what strategies

were helpful or not helpful.  Special Education Teacher, who also qualified as a special
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education expert, similarly opined that Student’s team needed an appropriate amount of

time to gather data and information, including how outside-of-school supports Student

was receiving, such as medications, would impact how effective school  supports were.

I found DCPS’ experts’ opinions more persuasive.  It is correct that an IEP team

must revise a student’s IEP to address the “[t]he child’s anticipated needs.” 34 C.F.R. §

300.324(b)(1)(ii)(B), (D). However, any such revision must be made only “as

appropriate”—it is not an obligation “immediately triggered” by an alleged change in a

student’s anticipated needs.  See Nicole D.  v. District of Columbia, No. 23-CV-3769

(TJK/GMH), 2024 WL 7065052, at *15 (D.D.C. Dec. 4, 2024), report and

recommendation adopted, No. CV 23-3769 (TJK), 2025 WL 4766731 (D.D.C. Mar. 10,

2025).

In the District of Columbia, the local education agency (LEA) must ensure that all

programs and services are considered in terms of the least restrictive environment for a

child with a disability.  See 5A DCMR, § 3021.4.  When the LEA is unable to provide an

appropriate special education placement for a child with a disability, it is the

responsibility of OSSE to issue a service location notification for an appropriate

nonpublic school.  See id., § 3025.1.  Before making a nonpublic school request to OSSE,

the student’s DCPS IEP team must consider the appropriateness of the student’s IEP

and the appropriateness of DCPS’ delivery of services in placements within the LEA. 

That includes collecting supporting documentation and “child-level” data.  Id.,  §§
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3025.2, 3025.3.

For the 2025-2026 school year, pursuant to Hearing Officer Ruff’s March 24,

2025 HOD, DCPS placed Student in a BES classroom at City School 3.  Since Student

was new to City School 3, it was appropriate – even obligatory – for the City School 3

special education team get to know student and try new strategies and adjustments

within his/her IEP BES classroom educational placement, before reaching out to OSSE

to request a much more restrictive nonpublic school setting.  See, e.g., E.W. v. District of

Columbia, No. 21-CV-1598 (ACR/GMH), 2023 WL 11835292, at *18 (D.D.C. Nov. 28,

2023), report and recommendation adopted, No. 21-CV-1598 (ACR), 2023 WL

11835259 at *18 (D.D.C. Dec. 13, 2023) (Entire point of IDEA is to educate the child in

the least restrictive environment with supports and accommodations that will enable the

child to derive benefit from the curriculum.  Id. (Citations omitted.)  The hearing

evidence established that City School 3 appropriately did make adjustments to Student’s

programs and services within the school, including inter alia, revising Student’s safety

plan and BIP, before referring Student to OSSE for a nonpublic school placement.  I

conclude that Petitioner did not meet her burden of persuasion that DCPS denied

Student a FAPE by not holding an IEP team meeting earlier than January 13, 2026 to

initiate the change in placement process through OSSE for a more restrictive

educational setting for Student.
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II.

–   Did DCPS deny Student a FAPE by not providing for a dedicated aide in
the February 19, 2026 IEP, by reducing Occupational Therapy services and
by not developing an appropriate safety plan for Student?

In the February 19, 2026 IEP, the City School 3 IEP team determined that

Student’s needs exceeded what could be safely and effectively supported within the BES

classroom at City School 3.  Anticipating Student’s removal to a nonpublic school

setting, the IEP team provided for him/her to receive 31.25 hours per week of

Specialized Instruction Services outside general education, as well as 4 hours per month

of Behavioral Support Services and 1 hour per month of Occupational Therapy (OT). 

Petitioner contends that this IEP was inadequate because it did not provide for a

dedicated aide and reduced occupational therapy services, and because DCPS allegedly

did not develop an appropriate safety plan for Student.  Through the testimony of

Educational Advocate, Petitioner made a prima facie showing that the February 19,

2026 IEP was not appropriate.  Therefore the burden of persuasion as to the IEP’s

appropriateness falls on DCPS.

In Middleton v. District of Columbia, 312 F. Supp. 3d 113 (D.D.C. 2018), U.S.

District Judge Rudolph Contreras explained how a court or a hearing officer must assess

an IEP:

In reviewing a challenge under the IDEA, courts conduct a two-part
inquiry: “First, has the State complied with the procedures set forth in the
Act? And second, is the individualized educational program developed
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through the Act’s procedures reasonably calculated to enable the child to
receive educational benefits?” Bd. of Educ. of Hendrick Hudson Cent. Sch.
Dist. v. Rowley, 458 U.S. 176, 206–07, 102 S.Ct. 3034, 73 L.Ed.2d 690
(1982) (footnotes omitted).

Middleton at 128.

Petitioner does not allege procedural violations in the development of the

February 19, 2026 IEP.  I turn, therefore, to the substantive prong of the Rowley

inquiry: Was the February 19, 2026 IEP appropriate, that is, reasonably calculated to

enable Student to make progress in light of the child’s circumstances?  See Endrew F. ex

rel. Joseph F. v. Douglas Cnty. Sch. Dist. RE-1, 580 U.S. 386, 399, 137 S. Ct. 988, 999,

197 L. Ed. 2d 335 (2017).

Petitioner’s expert, Educational Advocate, opined that the February 19, 2026 IEP

was not appropriate because Student had significant behavioral challenges that required

immediate adult intervention, with the assignment of a dedicated aide in the IEP, until a

nonpublic placement would be identified for Student.  DCPS’ expert, Special Education

Teacher opined to the contrary that Student needed therapeutic supports, not a

dedicated aide.  I found Special Education Teacher’s opinion more persuasive because

the February 19, 2026 IEP provided for Student’s placement in the more restrictive

nonpublic school placement.  Prior to the IEP meeting, OSSE had already recommended

moving forward with a more restrictive nonpublic school placement for Student and

there was indication that Student’s nonpublic placement would be unduly delayed.  Cf. 
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34 C.F.R. § 300.323(c)(2) (IDEA mandates that special education services are provided

to the child with a disability, in accordance with the IEP, as soon as possible.) 

Moreover, School Social Worker opined that Student did not need a dedicated

aide at City School 3 because the BES classroom was staffed by three adults trained to

handle behavior issues with further support from the school social worker.  It did not

appear that Educational Advocate had ever observed the program in a DCPS BES

classroom or how the BES educators managed Student’s behaviors.  I find that DCPS

met its burden of persuasion that the IEP team’s decision not to provide for a dedicated

aide in Student’s February 19, 2026 IEP was appropriate.

Petitioner also disagrees with the IEP team’s decision to reduced Occupational

Therapy (OT) services, from 2 hours per month to 1 hour per month, in the February 19,

2026 IEP.   At the IEP meeting, the IEP team followed the recommendation of Student’s

occupational therapist to reduce OT services because Student was making measurable

progress toward his/her February 25, 2025 IEP OT goals.  School Social Worker

testified that Student’s occupational therapist stated at the February 19, 2026 IEP

meeting that Student’s behavior incidents were usually not related to a sensory-based

need, but rather to an emotional slight or a perceived risk with a peer. Neither party

called an occupational therapy expert to testify at the due process hearing. 

Petitioner’s witness, Educational Advocate, testified that she disagreed with the

decision to reduce Student’s occupational therapy hours because when Student was
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evaluated for occupational therapy in April 2024, the evaluator reported that Student’s

sensory issues were a component of his/her behavior and in February 2026, Student

was still having significant dysregulation and was not making progress towards his/her

behavioral goals.  I did not find Educational Advocate’s reasoning persuasive because

she appeared to ignore the fact that in 2024, when the occupational therapist  reported

that sensory processing challenges impacted Student’s “ability to fully access and

participate in activities in the general education setting,” Student’s placement was a

regular education classroom.  Since March 2025, Student has been placed, full-time, in a

BES classroom.  That is, Student’s ability to access and participate in activities in the

general education setting was much less of a factor in February 2026 than in 2024 when

he/she had been placed with general education peers.  Moreover, Educational Advocate

did not qualify as an OT expert or consult an occupational therapist regarding Student’s

OT needs.  I find that DCPS has met its burden of persuasion that the decision of the

February 19, 2026 IEP team to reduce Student’s OT hours to 1 hour per month was

appropriate.

With regard to Petitioner’s  safety plan claim, City School 2 developed a safety

plan for Student on December 9, 2024.  City School 3 updated the safety plan on

October 4, 2025. Petitioner offered no creditable evidence that these safety plans were

not appropriate for Student.
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In this decision, I have found that Petitioner did not meet her burden of

persuasion that DCPS denied Student a FAPE by not holding an IEP team meeting until

January 13, 2026 to start the process to place Student in a more restrictive, nonpublic

school setting and I have found that DCPS met its burden of persuasion as to the

appropriateness of the February 19, 2026 IEP.  Therefore, Petitioner’s requests for relief

must be denied.

ORDER

Based upon the above Findings of Fact and Conclusions of Law, it is hereby

ORDERED:

All relief requested by the Petitioner herein is denied.  

Date:     June 12, 2026           s/ Peter B. Vaden                      
Peter B. Vaden, Hearing Officer

NOTICE OF RIGHT TO APPEAL

This is the final administrative decision in this matter.  Any party aggrieved by
this Hearing Officer Determination may bring a civil action in any state court of
competent jurisdiction or in a District Court of the United States without regard to the
amount in controversy within ninety (90) days from the date of the Hearing Officer
Determination in accordance with 20 U.S.C. § 1415(i).

cc: Counsel of Record
Office of Dispute Resolution
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