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HEARING OFFICER DETERMINATION!

I. Introduction

This case involves an X-year-old adult student (the “Student” or “Petitioner”)
who is currently in the custody of the District of Columbia Department of Corrections
(“DOC”) and who was previously held in facilities operated by the Federal Bureau of
Prisons (“BOP”). A due process complaint (“Complaint”) pursuant to the Individuals
with Disabilities Education Act (“IDEA”) was received by District of Columbia Public
Schools (“DCPS”), the Office of the State Superintendent of Education (“OSSE”), and
the BOP on February 13, 2026. The Complaint was filed by the Student, who holds
his/her own educational rights as an adult. No resolution meeting was held. DCPS filed
a response on March 10, 2026. OSSE filed a response on February 27, 2026. The BOP

did not file a response and has not appeared at any point in this proceeding.

! Personally identifiable information is attached as Appendix A and must be removed prior to public
distribution.
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I1. Subject Matter Jurisdiction

This due process hearing was held, and a decision in this matter is being rendered,
pursuant to the IDEA, 20 U.S.C. 1400 et seq., its implementing regulations, 34 C.F.R.
Sect. 300 et seq., Title 38 of the D.C. Code, Subtitle VII, Chapter 25, and the District of
Columbia Municipal Regulations (“DCMR”), Title 5-A, Chapter 30. DCPS has moved
to dismiss the Complaint on grounds that include lack of subject matter jurisdiction and
mootness; that motion is addressed in this Hearing Officer Determination (“HOD”).

III1. Procedural History

A prehearing conference took place on April 1, 2026, before this Hearing Officer.
Participating in the prehearing conference were Petitioner’s representative, Attorney A,
Esq.; DCPS’s representative, Attorney B, Esq.; and OSSE’s representatives, Attorney C,
Esq., and Attorney D, Esq. The BOP did not participate. On April 7, 2026, a prehearing
order was issued, summarizing the rules to be applied in the hearing and identifying the
issues in the case.

On March 25, 2026, OSSE moved for a continuance to coordinate its timelines
with the timelines of DCPS. This motion was granted on April 29, 2026. On April 1,
2026, Petitioner moved for a default judgment against DCPS. This motion was denied on
May 4, 2026. On April 29, 2026, Petitioner moved for a continuance extending the
timelines to July 15, 2026. This motion was granted on May 5, 2026.

The hearing on this matter was originally scheduled for May 28, 2026, and May
29, 2026. The hearing dates were continued, and new hearing dates were set for June 30,

2026, and July 1, 2026, with July 20, 2026, reserved as a tentative third day of hearing.



Hearing Officer Determination
Michael Lazan, Hearing Officer
Case # 2026-0023

On June 5, 2026, OSSE moved to dismiss. Petitioner filed opposition on June 10,
2026. The motion was denied on June 25, 2026. On June 26, 2026, Petitioner moved for
default judgment against the BOP, which has never appeared; that motion is addressed in
this HOD. On June 25, 2026, DCPS moved to dismiss the Complaint on grounds
including lack of subject matter jurisdiction and mootness; Petitioner’s opposition was
received on June 29, 2026, the day before the first day of hearing, and this motion is also
addressed in this HOD.

Because the Student is incarcerated, special arrangements were made to allow the
Student to participate in the hearing with counsel from the DOC facility, and the hearing
proceeded on a modified daily schedule of 9:00 a.m. to 11:00 a.m. and 2:00 p.m. to 4:00
p.m. The HOD due date is July 15, 2026.

On June 30, 2026, Petitioner filed a motion to withdraw the claims against OSSE
without prejudice.

The matter proceeded to hearing on June 30, 2026, and July 1, 2026. The hearing
was conducted through the Microsoft Teams videoconferencing platform, without
objection. During the proceeding, Petitioner moved into evidence exhibits P-1 through P-
22, without objection. DCPS moved into evidence exhibits R-1 through R-4, without
objection. Petitioner presented as witnesses, in the following order: the Student; and
Witness A, a licensed clinical psychologist (expert in clinical and forensic psychology
and child development). DCPS presented Witness B, director of specialized instruction
at School A (expert in special education). Oral closing arguments were presented on July
1, 2026, and the reserved third day of hearing was not needed. As a result, the

corresponding motions for continuance filed by the parties were denied as moot.
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On July 6, 2026, Petitioner filed a motion to withdraw claims against OSSE with

prejudice.
IV. Issues

As identified in the Prehearing Order and as read into the record on the first day
of hearing, the issues to be determined in this case are as follows:

1. Did DCPS and the BOP deny the Student a Free Appropriate Public
Education (“FAPE”) by failing to implement the Student’s IEPs from August 28,
2023, to March 18, 2024?

2. Did DCPS deny the Student a FAPE by erroneously exiting the
Student from specialized instruction in February 2024?

3. Did OSSE fail to supervise DCPS when DCPS failed to implement the
Student’s IEP at the BOP and erroneously exited the Student from special education
on February 13, 2024?

This claim is dismissed with prejudice per Petitioner’s motion to withdraw filed
on July 6, 2026.

4. Did the BOP violate the due process clause of the Fifth Amendment to
the United States Constitution from August 26, 2023, to March 18, 2024, by denying
the Student access to education without first providing him/her with due process?

V. Findings of Fact

After considering all the evidence, as well as the arguments of counsel, this
Hearing Officer’s Findings of Fact are as follows:

1. The Petitioner/Student is an X-year-old adult resident of the District of
Columbia. The Student holds his/her own educational rights, which transferred to
him/her when s/he turned eighteen years old. P-9; Testimony of Student.

2. The Student has been classified as a student with a disability since

childhood, and has had an Individualized Education Program (“IEP”) from approximately

the second grade through high school. The Student was classified with Multiple
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Disabilities, consisting of Specific Learning Disability (“SLD”) and an Other Health
Impairment (“OHI”) relating to attention-deficit/hyperactivity disorder (“ADHD”). R-1.

3. The Student’s end-of-year 2018-2019 NWEA Math MAP score of 199
indicated functioning at approximately the fourth-grade instructional level in
mathematics. A January 17, 2019, Scholastic Reading Inventory score of 927 was
characterized by DCPS as reflecting approximately an eighth-grade instructional reading
level. R-1; P-5.

4. A comprehensive psychological evaluation dated February 28, 2021,
reported that the Student’s Woodcock-Johnson IV mathematics scores ranged from low
to extremely low, including a broad mathematics score of 52, an applied problems score
of 53, a calculations score of 65, and a math facts fluency score of 63. The evaluator
reported that, on average, the Student’s math scores reflected the performance of an
eight-year-old, and the evaluator concluded that a diagnosis of Specific Learning
Disorder with impairment in mathematics was appropriate. In reading, the same
evaluation reported a broad reading score of 76, with a passage comprehension standard
score of 69, in the very low range, and concluded that a diagnosis of Specific Learning
Disorder with impairment in reading (reading comprehension) was appropriate. R-1.

5. The Student started attending School A, a DCPS public school, on August
12,2021. A March 7, 2022, Analysis of Existing Data (“AED”) document reported that
the Student had been absent ninety-four of 107 days enrolled, for a daily in-school
attendance rate of 12%. The AED document also described the Student as quiet but
friendly and soft-spoken, staying to him/herself, and getting along with teachers and

peers when in school, and stated that his/her intention was to attend school but that s/he
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did not follow through. P-5; Testimony of Witness B; Testimony of Student. As of
March 2022, the Student’s cumulative grade point average (“GPA”) was 0.39 on a scale
of 0.00 to 4.00, and s/he had earned nine Carnegie Units toward a high school diploma
and 0 of 100 required community service hours. R-1.

6. An IEP meeting was convened on March 7, 2022, which the Student, then
an adult, attended in person. The resulting IEP provided the Student with ten hours per
week of specialized instruction outside general education and thirty minutes per month of
behavioral support services on a consultation basis. P-12.

7. The Student remained enrolled at School A for the 2022-2023 school year.
School A made outreach attempts concerning poor attendance and failing grades,
including a home visit attempt in October 2022 (at which no one was home). School staff
also engaged in periodic conversations with the Student’s mother and grandmother about
the Student’s attendance and performance in school. R-1; R-2.

8. A first-term report card for that school year, printed November 21, 2022,
reflected a term GPA of 0.00 and a cumulative GPA of 0.43, with a failing grade in
English. P-13. DCPS convened an annual review IEP meeting on February 15, 2023,
and developed a new IEP for the Student. This IEP, developed at School A, classified the
Student with Multiple Disabilities (Specific Learning Disability and Other Health
Impairment) and identified areas of concern in mathematics, reading, written expression,
and emotional, social, and behavioral development. The Student did not attend the
meeting. The IEP prescribed ten hours per week of specialized instruction outside
general education from February 15, 2023, through February 14, 2024, and thirty minutes

per month of behavioral support services on a consultation basis. The IEP provided
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classroom accommodations including a non-standard calculation device, preferential
seating, a location with minimal distractions, extended time, and frequent breaks. The
IEP contained a post-secondary transition plan reflecting the Student’s expressed desire
to be an entrepreneur, mechanic, or construction worker. The plan set post-secondary
goals of attending a trade school, vocational school, or apprenticeship program; working
as a mechanic or construction worker; and independently managing a personal checking
account. The IEP also provided transition services of high school counseling, career
counseling, and financial literacy instruction, each at five hours per year. R-1.

9. The Student was arrested in July 2023 and entered the custody of the DOC
at the Central Detention Facility on or about July 12, 2023. Testimony of Student; P-17
at 2; P-16 at 1-2. In September 2023, the Student was transferred out of the DOC and
into the custody of the BOP. The Student was flown through a transit facility in
Oklahoma and then taken to the Metropolitan Detention Center (“MDC”) in Brooklyn,
New York, where s/he stayed for approximately ten weeks. Competency evaluations
were performed at the Brooklyn MDC. Thereafter, the Student was moved among BOP
facilities in coordination with court appearances. Placements included the Brooklyn
MDC; the Federal Detention Center in Philadelphia, Pennsylvania, for approximately two
to three days in transit; the Northern Neck Regional Jail in Virginia; the United States
Penitentiary in Lewisburg, Pennsylvania; and a return to the Brooklyn MDC for a second
competency evaluation. In total, the Student was in BOP custody for approximately
seven months. Testimony of Student; P-16.

10.  The BOP publishes a description of its education programs stating that all

institutions offer classes in literacy, English as a second language (“ESL”), and parenting,
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wellness education, adult continuing education, library services, and instruction in
leisure-time activities. In most cases, inmates without a high school diploma or General
Equivalency Diploma (“GED”) must participate in the literacy program for a minimum of
240 hours or until they obtain a GED. P-15. The Student was not offered these programs
or any educational programming while in BOP custody. During this period, the Student
did not hear from DCPS, and no one provided him/her, in writing or verbally, with any
notice about the procedural safeguards of the IDEA. Testimony of Student.

11.  The Student did not contact DCPS while in the custody of the BOP.
His/her mother was the only person who knew s/he was in BOP custody. Testimony of
Student. The Student’s mother did not contact DCPS to tell them that the Student was
incarcerated or in BOP custody. Testimony of Witness B.

12.  During the 2023-2024 school year, School A made repeated calls to the
Student’s mother’s telephone numbers in September 2023 and October 2023 to try to find
out where the Student was. The calls were dropped or unanswered, or the phone was
busy or not in service. On a call on September 7, 2023, a DCPS staff member spoke with
the Student’s grandmother, who said that she was not sure what was going on with the
Student, that staff should ask his/her mother, and that she did not have the mother’s
current phone number. In a September 15, 2023 email, DCPS indicated that the Student
had not been attending class. On September 28, 2023, DCPS attempted a home visit.

The Student’s uncle answered the door, stated that neither the Student nor his/her mother
was home, and took the staff member’s contact information. R-2.
13. On February 13, 2024, DCPS issued prior written notices (“PWNs”)

addressed to the Student. The first PWN proposed to withdraw the Student for
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nonattendance but stated that the Student might be eligible to reenroll. Under
“Description of other options considered by the IEP Team,” the notice stated: “No other
options were considered.” P-9. The second PWN notified the Student that the Local
Educational Agency (“LEA”) proposed to end his/her eligibility because s/he had reached
the maximum age of eligibility for a FAPE. P-10.

14. The Student left the BOP, returned to the District of Columbia, and was
committed to the DOC on March 18, 2024. P-17 at 2.

15. The Student began attending school at the DC Jail in 2025. Staff came to
his/her cell door and told him/her that they were trying to take him/her out of school
because they thought s/he was older than s/he was, but this issue was resolved. Testimony
of Student. Behavioral support services began on January 14, 2025. P-11 at 1.

16. On March 13, 2025, the DC Jail Education Program convened an annual
review IEP meeting for the Student. The Student attended in person and his/her attorney
attended by phone. The Student’s March 13, 2025, IEP prescribed ten hours per week of
specialized instruction outside general education and two hours per month of individual
behavioral support services, an increase over the consultation-only behavioral support
mandate in the prior [EP. P-4; R-1; Testimony of Witness A. The IEP provided
classroom aids and services including checks for understanding, previewing of new
material, chunking of assignments, extended time, and wait time for processing. P-4.

17. The March 2025 IEP reported that the Student was “currently able to read
on grade-level” but struggled slightly with fluency and vocabulary. The IEP reported that
February 2025 STAR reading results showed that the Student was at the 22nd percentile

nationally, a grade equivalent of 6.2, with an instructional reading level of 5.0. The IEP
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reported that the Student was unable to produce written work longer than one paragraph
and required maximum teacher support to complete multi-paragraph writing assignments.
The IEP also described the Student as engaged, with a strong desire to earn a high school
diploma despite experiencing adversity, including community and gun violence. The IEP
reported difficulties with the Student’s decision-making, managing impulsive thoughts
and actions, and maintaining healthy relationships. The IEP’s transition services section
recorded the Student’s interest in becoming a construction worker or engineer, set post-
secondary goals of attending a two-year college or trade/vocational school and working
as a construction worker, and provided post-secondary counseling transition services of
one hour per year in each of the education/training, employment, and independent living
areas, with annual goals including building a resume, researching the trade school
application process, developing a personal budget, and learning the difference between a
checking and a savings account. The IEP anticipated graduation in 2026 with a District
of Columbia high school diploma. P-4.

18. On August 25, 2025, a school psychologist at School B completed a
confidential psychoeducational evaluation of the Student, administering the Wechsler
Adult Intelligence Scales, Fifth Edition (“WAIS-V”’) and the Wechsler Individual
Achievement Test, Fourth Edition (“WIAT-IV”). The evaluator reported that the Student
demonstrated good effort throughout, with no frustration, fatigue, or distraction
impacting performance, and that the evaluation could be considered an accurate measure
of current functioning. On the WAIS-V, the Student’s Full Scale 1Q was measured at 76,
in the low range (5th percentile), with a verbal comprehension index of 73 (low), a visual

spatial index of 74 (low), and a fluid reasoning index of 83 (low average). Working

10
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memory subtest scores were in the average range, while the coding subtest of processing
speed was below average. On the WIAT-IV, the Student’s reading composite score was
81 (low average; 10th percentile), including a word reading score of 82 and a reading
comprehension score of 84; the Student’s mathematics composite score was 68 (very
low; 2nd percentile), including a math problem-solving score of 66 and a numerical
operations score of 74; and the Student’s written expression scores of 75 for sentence
composition and 78 for essay composition were both in the low range. P-6.

19.  The evaluator concluded that the Student continued to exhibit processing
concerns and academic deficits that required specialized instruction and continued to
qualify for special education under the Specific Learning Disability category. The
evaluator recommended supports including frequent checks for understanding, dual-
modality instruction, breaking assignments into small steps, extended time, additional
instruction in fractions and multi-digit multiplication and division, graphic organizers,
and editing checklists. P-6.

20.  The Student’s report cards from School B for the 2025-2026 school year
reflected “A” grades in the first quarter in science, English, world history, Spanish, U.S.
government, and U.S. history. Teacher comments described the Student as “committed
to doing [his/her] best” and “a diligent student who completes class assignments
accurately and on time.” The Student also had one failing grade in math, which was
attributed to not completing assignments on a tablet. In the second quarter, the Student
earned “A” and “B” grades. One teacher described him/her as “one of my most dedicated

students.” In the third quarter, the Student earned “A” grades in all four courses. P-7.

11
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21. On September 3, 2025, the Student’s STAR reading scaled score was
1104, at the 45th percentile nationally, at or above benchmark, with a grade equivalent of
10.2 and an instructional reading level of 7.6. On September 4, 2025, the Student’s
STAR math scaled score was 1009, at the 14th percentile, in the “intervention” range,
with a grade equivalent of 4.8. On March 12, 2026, the Student’s STAR math scaled
score had risen to 1127, at the 63rd percentile, at or above benchmark, with a grade
equivalent of 12.5. P-8.

22. School B awarded the Student his/her high school diploma on May 1,
2026. P-14.

23. Prior to the initiation of this action, the Student knew little about IEPs
beyond that they were for people with disabilities who needed more support. S/he never
spoke with his/her mother, his/her uncle, anyone else in his/her family, or anyone at
school about his/her rights relating to IEPs. S/he did not know that s/he had the right to
ask for a special education hearing. The Student first learned of his/her right to file a due
process complaint under the IDEA on or about October 31, 2024, when s/he met his/her
education attorney. Testimony of Student.

VI. Conclusions of Law

Based upon the above Findings of Fact, the arguments of counsel, and this
Hearing Officer’s own legal research, the Conclusions of Law of this Hearing Officer are
as follows:

DCPS’S MOTION TO DISMISS
DCPS moved to dismiss the Complaint prior to the hearing, on June 25, 2026,

under Fed. R. Civ. P. 12(b)(1), applying by analogy Office of Dispute Resolution

12
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(“ODR”) Standard Operating Procedures (“SOP”) Sections 401 and 700.4. The motion
was based on a lack of subject matter jurisdiction or, in the alternative, mootness.
Jurisdiction

DCPS argued that this Hearing Officer lost subject matter jurisdiction, and the
case became moot, upon the Student’s receipt of his/her diploma.

The motion asserted facts relating to the Student’s enrollment at School A during
the 2023-2024 school year, pointing out that School A administrators made multiple
attempts to locate the Student, including visiting his/her last known address and speaking
with multiple family members, none of whom disclosed that the Student was incarcerated
and out of the school district. DCPS contended that it only learned about the Student’s
incarceration when the Complaint was filed. DCPS argued that it was unaware of any
request from the BOP for the Student’s educational records after his/her transfer to the
BOP, and that School A withdrew the Student in February 2024 and exited him/her from
special education while s/he was at the BOP facility. DCPS then implemented IEPs for
the Student in the 2024-2025 and 2025-2026 school years, and the Student received
his/her high school diploma from School B on May 1, 2026.

Courts have ruled that hearing officers do have jurisdiction over claims involving

incarcerated students. In Charles H. v. District of Columbia, No. 1:21-CV-00997 (CIN),

2021 WL 2946127, at *14 (D.D.C. June 16, 2021), two students with disabilities were
detained in the D.C. Jail complex. At the jail, these students were enrolled in an on-site
school with a specialized program for students with disabilities. The students alleged that

the jail did not fulfill its IDEA obligations for over a year after the COVID-19 pandemic

13
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began. The court found that DCPS, as the LEA, was directly responsible for educating
students at the D.C. Jail.

More recently, in Barnes v. District of Columbia, No. 24-cv-0750 (RCL), 2025

WL 947684 (D.D.C. Mar. 28, 2025), the school district raised a jurisdictional objection
grounded in what it characterized as the fundamental unfairness of its position: it argued
that an order directing it to provide relief to students incarcerated in BOP facilities could
not redress their injuries because the BOP has physical and legal custody over them, and
that the school district was powerless to direct the BOP to allow it access to them. The

99 ¢

court rejected the argument, holding that “this finger-pointing excuse” “rings hollow.”
First, the court found that the district offered “scant evidence” that the BOP would refuse
to allow programming at its facilities. Second, even if the district had presented concrete
evidence that the BOP was categorically obstructing it, the district failed to explain why
plaintiff’s placement in the BOP extinguished its obligations under the IDEA when the
statute expressly applies to individuals in “adult or juvenile Federal, State, or local
correctional institutions.” 20 U.S.C. Sect. 1415(m)(1)(D).

The court acknowledged the structural predicament about which the school
district complained, but held that the predicament did not diminish a student’s rights:
“The Court finds the District’s impossibility arguments unpersuasive. Just because
Congress has put the District between a rock (of requiring that it provide a FAPE to
plaintiffs under the IDEA) and a hard place (of assigning physical custody over the
plaintiffs to the BOP under the Revitalization Act), the plaintiffs’ right to a FAPE has not

been diminished.” Barnes, 2025 WL 947684, at *8. The court returned to the theme later

in the opinion, observing that the IDEA and the Revitalization Act, taken in conjunction,

14
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“force these two governmental agencies to work together to ensure the purposes of the
IDEA are met,” and that if one agency refuses to fulfill its obligations, “it is not an
excuse for the other one to throw up its hands at the expense of the plaintiffs and others
who are similarly situated.” Id. at *28.
Mootness

DCPS also moved to dismiss because it contended that this case is moot because
the Student has graduated. However, even if Petitioner has graduated, s/he continues to
have a legally cognizable interest in a remedy for past FAPE deprivation, which is the
remedy of compensatory education. Graduation does not affect a student’s compensatory

education award. Boose v. District of Columbia, 786 F.3d 1054, 1056 (D.C. Cir. 2015)

(reversal where the district court failed to address entitlement to compensatory education

before dismissing as moot); Fullmore v. District of Columbia, 40 F. Supp. 3d 174, 178

(D.D.C. 2014) (availability of compensatory education renders a case justiciable).
This Hearing Officer therefore finds that DCPS’s motion to dismiss is without
merit.
PETITIONER’S MOTION FOR DEFAULT JUDGMENT AGAINST THE BOP
Invoking Fed. R. Civ. P. 55 and SOP Section 408, Petitioner moved for entry of
default judgment against the BOP for failing to respond to the Complaint within the ten-
day deadline of 20 U.S.C. Sect. 1415(¢c)(2)(B)(ii), 34 C.F.R. Sect. 300.508(f), and ODR
SOP Sect. 408(B). Petitioner pointed out that the Complaint was filed with ODR and
served on the BOP by certified mail on February 13, 2026. As of the motion’s filing, the

BOP had filed no response, had not requested or obtained consent for an extension, had

15
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not participated in the prehearing conference, and had not scheduled or attempted to
schedule the mediation in which Petitioner expressed willingness to participate.

As a result, Petitioner asked this Hearing Officer to: (1) enter default judgment
against the BOP; (2) grant the remedies requested in the February 13, 2026, Complaint or
convene a hearing on remedy; (3) in the alternative, deem the facts of the Complaint
admitted by the BOP and preclude the BOP from presenting any evidence in opposition;
and (4) grant other appropriate relief.

The BOP should have appeared in this action. Still, for this Hearing Officer to
issue a ruling against the BOP, this Hearing Officer must have jurisdiction over the
claims. The court in Barnes noted a point on which all parties and the court agreed: the
BOP is not subject to the provisions of the IDEA. The statute requires “states” to make a
FAPE available, and states are defined to include the fifty states, the District of
Columbia, Puerto Rico, and the outlying areas, not federal agencies. Id. at *12 (citing 20

U.S.C. Sects. 1412(a), 1401(31); Brown v. District of Columbia (“Brown I1"°), 324 F.

Supp. 3d 154, 159-60 (D.D.C. 2018)). As a result, this motion must be denied, and the
claim against the BOP in Issue #1 must be dismissed because it is premised on IDEA
violations.?

The Barnes court did also state that the IDEA’s inapplicability does not absolve
the BOP of its obligations to plaintiffs under the United States Constitution, reasoning

that the IDEA conferred a property interest in a FAPE on the plaintiffs, and that a federal

2 This motion was not filed in time. The prehearing conference order indicated that the motion should have
been filed on May 1, 2026. Petitioner did not request leave to file the motion, which was filed on June 26,
2026. As a result, the motion was not addressed before the hearing or during the hearing.

16
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agency that categorically denies access to that property right without due process violates
the Fifth Amendment. The court therefore effectively authorized federal lawsuits against
the BOP if it denied access to this education-related property right without due process.
However, the Barnes court did not indicate that a student can file a due process complaint
on constitutional grounds, much less rule that a student can bring constitutional claims
against a non-state agency through the filing of a due process complaint. This Hearing
Officer will discuss this point further in the discussion of Issue #4, infra.

PETITIONER’S MOTION TO WITHDRAW THE CLAIMS AGAINST OSSE

On June 29, 2026, Petitioner requested that the claims against OSSE be held in
abeyance while Petitioner and OSSE finalized a settlement agreement, and reported that,
based on this request, OSSE would not appear at the hearing. On June 30, 2026,
Petitioner filed a motion to withdraw the claims against OSSE without prejudice,
reporting that Petitioner and OSSE had reached a settlement in principle. On July 1,
2026, counsel for OSSE appeared and reported that the settlement agreement requires
approval and signature by the State Superintendent, which counsel expected to complete
by approximately the end of the following week. On July 6, 2026, Petitioner filed a
notice of withdrawal with prejudice with respect to OSSE. The motion is granted, and
the claims against OSSE are dismissed with prejudice.
DUE PROCESS COMPLAINT ISSUES
The burden of persuasion in District of Columbia special education cases was

changed by the local legislature through the District of Columbia Special Education
Student Rights Act of 2014. With the passage of this legislation, in special education due

process hearings initiated by a parent, the burden of persuasion falls on the public agency
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if the dispute concerns “the appropriateness of the child’s individual educational program
or placement, or of the program or placement proposed by the public agency” (provided
that the parent establishes a prima facie case). The burden of persuasion must be met by
a preponderance of the evidence. D.C. Code Sect. 38-2571.03(6)(A)(1).

Issue #1 relates to the implementation of the Student’s IEP, not to the
appropriateness of the Student’s educational program or placement. Issue #2 concerns
whether the Student should have been exited from special education, not the
appropriateness of a particular educational program or placement. As a result, the burden

of persuasion for Issue #1 and Issue #2 is on Petitioner. Schaffer v. Weast, 546 U.S. 49

(2005). Issue #3, relating to OSSE, has been withdrawn, as previously set forth. Issue #4
arises under the Fifth Amendment to the United States Constitution rather than the IDEA,
and the burden-shifting statute therefore does not apply to this issue. The burden of
persuasion for Issue #4 is on Petitioner.

1. Did DCPS and the BOP deny the Student a FAPE by failing to
implement the Student’s IEPs from August 28, 2023, to March 18, 2024?

The IDEA requires that a FAPE be made available to all children with disabilities
residing in the State. 20 U.S.C. Sect. 1412(a)(1)(A); 34 C.F.R. Sect. 300.101(a). A
FAPE consists of special education and related services that are provided at public
expense under public supervision and direction, that meet the standards of the state
educational agency, and that are provided in conformity with an IEP. 20 U.S.C. Sect.
1401(9). To meet its substantive obligation under the IDEA, a school district must offer
an IEP reasonably calculated to enable a child to make progress appropriate in light of the

child’s circumstances. Endrew F. ex rel. Joseph F. v. Douglas Cnty. Sch. Dist. RE-1, 580

U.S. 386, 399 (2017).
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To prevail on a failure-to-implement claim, a petitioner must show that the school
district failed to implement substantial or significant provisions of the IEP. Van Duyn ex

rel. Van Duyn v. Baker Sch. Dist. 5J, 502 F.3d 811, 822 (9th Cir. 2007); Wilson v.

District of Columbia, 770 F. Supp. 2d 270, 275 (D.D.C. 2011); Turner v. District of

Columbia, 952 F. Supp. 2d 31, 40 (D.D.C. 2013). Courts applying this standard examine
the proportion of services actually delivered against the services the IEP requires. Where
no services at all are delivered, the failure to implement is necessarily material.

Middleton v. District of Columbia, 312 F. Supp. 3d 113, 144 (D.D.C. 2018).

The Student entered BOP custody with an IEP in effect. The February 15, 2023,
IEP was the Student’s operative IEP at the time of his/her transfer to federal custody, and
this IEP recommended that the Student receive ten hours per week of specialized
instruction outside general education from February 15, 2023, through February 14,
2024, and thirty minutes per month of behavioral support services on a consultation basis.
The IEP provided classroom accommodations including a non-standard calculation
device, preferential seating, a location with minimal distractions, extended time, and
frequent breaks. The IEP contained a post-secondary transition plan reflecting the
Student’s expressed desire to be an entrepreneur, mechanic, or construction worker. The
plan set post-secondary goals of attending a trade school, vocational school, or
apprenticeship program; working as a mechanic or construction worker; and
independently managing a personal checking account. The IEP also provided transition
services of high school counseling, career counseling, and financial literacy instruction,

each at five hours per year.
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From August 28, 2023, through March 18, 2024°, the Student received no
specialized instruction, no related services, and no educational programming in
conformity with the IEP. The Student testified that s/he wanted to continue his/her
education while in custody, and the record establishes that the Student successfully
accessed his/her education through School B while in the custody of the DOC, a
comparably restrictive setting, both before and after the period of the Student’s federal
custody. As pointed out in the section of this HOD pertaining to DCPS’s motion to
dismiss, DCPS is legally responsible for delivering a FAPE to District of Columbia
students who are incarcerated. As a result, this Hearing Officer finds that DCPS denied
the Student a FAPE by failing to provide the Student with educational services from
August 28, 2023, to March 18, 2024.

It is noted that some of these claims stem from acts that occurred more than two
years prior to the filing of the Complaint. A party may file a due process complaint
setting forth an alleged violation that occurred not more than two years before the date
the parent or student knew or should have known about the alleged action that forms the
basis of the complaint. 20 U.S.C. Sect. 1415(f)(3)(C); 20 U.S.C. Sect. 1415(b)(6); 34
C.F.R. Sect. 300.507(a)(2). Hearing officers must make determinations, on a case-by-
case basis, of the factors affecting whether the party “knew or should have known” about

the action that is the basis of the complaint. Analysis and Comments, Federal Register

Vol. 71, No. 156 (August 14, 2006) at 46706; Damarcus S. v. District of Columbia, 190

3 Though the February 15, 2023 IEP expired on February 14, 2024, there is no dispute that it was the
operative IEP for the Student during his/her entire time in BOP custody. The claim requests a finding that
the Student was denied a FAPE through March 18, 2024, which is slightly beyond the time that the Student
was in BOP custody. The Student was transferred from BOP custody on March 13, 2024. Even so, DCPS
had an obligation to provide the Student with a FAPE through March 18, 2024, and the Student did not
receive any educational services through March 18, 2024.
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F. Supp. 3d 35, 45 (D.D.C. 2016) (citing K.H. v. N.Y. City Dep’t of Educ., No. 12-cv-

1680 (ARR)(MDG), 2014 WL 3866430, at *16 (E.D.N.Y. Aug. 6, 2014)).

Petitioner argued that the Student neither knew nor should have known of the
actions forming the basis of the Complaint until October 31, 2024, when s/he met with an
education attorney for the first time. Petitioner argued that, although the Student knew
that s/he had an IEP, s/he did not understand that the services in the IEP were a legal
entitlement, and s/he did not know how to request, file, or litigate a due process
complaint. Petitioner pointed to the testimony of the Student and of Witness A, who
explained that the Student’s compounded disabilities, low cognitive scores, and executive
functioning deficits prevented him/her from understanding, navigating, and applying
his/her rights before and during his/her incarceration. Petitioner noted that the Student
had also only recently become the holder of his/her own educational rights, and that
his/her mother did not provide him/her with guidance about those rights.

Respondent did not dispute Petitioner’s position on the statute of limitations,
argue for a different accrual date, or contend that any claim was time-barred. As a result,
this Hearing Officer finds that the claims in Issue #1 are within the applicable statute of
limitations because the Student neither knew nor should have known about the claims
until October 31, 2024.

2. Did DCPS deny the Student a FAPE by erroneously exiting the
Student from specialized instruction in February 2024?

On February 13, 2024, while the Student was in BOP custody, DCPS issued a
PWN proposing to withdraw the Student for nonattendance, stating: “DCPS proposes to
withdraw you because: you no longer attend [School A]; you have not been present at

[School A] this year and cannot be contacted, etc.” The notice stated that the Student
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“may be eligible to reenroll at DCPS to receive the Free Appropriate Public Education
(FAPE) offered in your IEP up through the end of the semester when you turn [ XX],”
that multiple attempts had been made to contact him/her regarding the continuation of
FAPE, that s/he no longer had a working contact number or email, and that s/he could not
be reached to fill out a withdrawal form. Under “Description of other options considered
by the IEP Team,” the notice stated: “No other options were considered.”

A second PWN, captioned “Prior Written Notice - Exit from Special Education,”
notified the Student that the LEA proposed to end his/her eligibility because “the student
reached the maximum age of eligibility for FAPE (the end of the school year in which the
student turns age [XX]),” and that “[t]he LEA will terminate the provision of special
education and related services on 02/14/2024.” As the basis for the action, the notice
stated: “The student turned [XX]” in 2024.

However, the statement in the exit PWN that the Student turned XX in 2024 was
incorrect. The Student turned XZ, not XX, in 2024. DCPS therefore improperly exited
the Student from special education eligibility.

Moreover, DCPS did not evaluate the Student before making this determination.
The LEA must evaluate a child with a disability before determining that the child is no
longer a child with a disability. 20 U.S.C. Sect. 1414(c)(5)(A); 34 C.F.R. Sect.
300.305(e)(1). The only exceptions are for a student whose eligibility terminates due to
graduation with a regular high school diploma or due to exceeding the age of eligibility
under state law. 20 U.S.C. Sect. 1414(c)(5)(B)(1); 34 C.F.R. Sect. 300.305(¢)(2). Any
reevaluation must be conducted in accordance with the procedures of 34 C.F.R. Sects.

300.304 through 300.311, and the LEA must provide prior written notice before it
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changes, or refuses to change, the identification, evaluation, or educational placement of
the child, or the provision of a FAPE to the child. 34 C.F.R. Sect. 300.503(a).

Neither statutory exception applied at the time. The Student had not graduated
with a regular high school diploma and had not exceeded the age of eligibility as of
February 2024.

Moreover, these violations were not merely technical. The exit extinguished the
Student’s documented entitlement to specialized instruction, foreclosed the resumption of
services upon the Student’s return from federal custody, and deprived the Student of
educational benefit. DCPS denied the Student a FAPE by erroneously exiting the Student
from specialized instruction in February 2024.

4. Did the BOP violate the due process clause of the Fifth Amendment to
the United States Constitution from August 26, 2023, to March 18, 2024, by denying
the Student access to education without first providing him/her with due process?

As a threshold matter, the BOP is in default. The Complaint was filed with the
ODR and served on the BOP by certified mail on February 13, 2026, and delivery was
confirmed on February 17, 2026. The BOP was required to respond within ten days. 20
U.S.C. Sect. 1415(c)(2)(B)(i1); 34 C.F.R. Sect. 300.508(f). The BOP never responded,
never appeared at the prehearing conference, never participated in resolution or mediation
efforts, and never appeared at the due process hearing.

Nevertheless, this Hearing Officer reads Barnes as foreclosing this kind of due

process complaint against the BOP. In Barnes, the court found that this exact kind of

claim cannot be brought against the BOP pursuant to the IDEA. The court continued by
then finding that the plaintiffs had adequately alleged federal constitutional claims

against the BOP.
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But that does not suggest that such federal constitutional claims may be raised at
the administrative level, especially against agencies that are not part of a “state.” The
IDEA’s due process hearing is specifically designed to address IDEA violations.
Administrative hearings are not equipped to adjudicate freestanding constitutional claims
that are entirely divorced from the IDEA’s guarantees. Petitioner did not present any
direct authority to support the proposition that a due process hearing officer has
jurisdiction over constitutional claims against the BOP or any other federal agency,
whether or not that agency houses a child who has access to the IDEA.

To the contrary, in Fry v. Napoleon Community Schools, 580 U.S. 154 (2017),

the Court described the hearing officer’s role under the IDEA as the enforcement of the
child’s substantive right to a FAPE, and observed that any decision by a hearing officer
on a request for substantive relief shall be “based on a determination of whether the child
received a free appropriate public education.” The Court found that if a claim does not
rest on FAPE denial, the hearing officer cannot order relief, even though the dispute is
between a child with a disability and the school the student attends.

Parenthetically, Congress has subjected a federal educational agency to IDEA due
process hearings, and it did so expressly and located the hearing system within the federal
agency itself. Through the Secretary of the Interior, the Bureau of Indian Education
(“BIE”) provides parents at BIE-funded schools with procedures to request mediation,
due process hearings, and complaint investigations against those schools. 34 C.F.R.
300.707 et seq.

Finally, the United States and its agencies may not be subjected to suit absent a

waiver of sovereign immunity, and any waiver must be unequivocally expressed; it
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cannot be implied. FDIC v. Meyer, 510 U.S. 471, 475 (1994); United States v. Mitchell,

445 U.S. 535, 538 (1980). Sovereign immunity is jurisdictional in nature, and a federal
agency’s failure to appear does not waive it. The IDEA contains no provision subjecting
federal agencies to state administrative due process systems.
Accordingly, this claim must be dismissed.
RELIEF
Hearing officers have broad discretion to ensure that students receive a FAPE and

may ‘“grant such relief as is appropriate.” Sch. Comm. of Town of Burlington v. Dep’t of

Educ. of Mass., 471 U.S. 359, 369 (1985).

In regard to a request for compensatory education, hearing officers may award
“educational services to be provided prospectively to compensate for a past deficient

program.” Reid v. District of Columbia, 401 F.3d 516, 521-23 (D.C. Cir. 2005). Every

case is “fact specific” and the award must be “reasonably calculated” to provide the
educational benefits that likely would have accrued from special education services the
school district should have supplied in the first place. Id., 401 F.3d at 524.

At the hearing, Petitioner clarified that s/he no longer seeks extended eligibility
for special education and seeks only compensatory education and other appropriate relief.
The compensatory education request was grounded in the June 2026 “Compensatory
Education and Clinical Evaluation Report” of Witness A, which identified a period of
non-compliance of seven months, from August 26, 2023, through March 18, 2024,
corresponding to the Student’s time in BOP custody during the 2023-2024 school year.
Witness A recommended a total of 480 hours of compensatory education focused on

transitional and post-secondary readiness: (a) 280 hours of post-secondary academic and
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vocational tutoring, calculated as an hour-for-hour replacement of the ten hours per week
of specialized instruction denied over twenty-eight weeks, to be delivered by a certified
special education teacher or academic coach; (b) 150 hours of job readiness and
construction career coaching by a certified rehabilitation counselor or vocational
specialist, reflecting the Student’s expressed interest in the construction trades; and (c)
fifty hours of transitional behavioral and life skills counseling by a licensed clinical social
worker or licensed professional counselor. The Student testified that, if awarded
compensatory education, s/he hoped to focus on reading, math, and job coaching.

DCPS disagreed, pointing to the Student’s gains at School B. DCPS argued that
any award is unnecessary and that Witness A merely relied on an hour-for-hour
calculation in determining the proposed compensatory education award. But DCPS did
not submit any authority to suggest that the Student’s good performance after the period
of FAPE deprivation should affect his/her compensatory education award. Recent testing
indicated that the Student still has academic deficits for a tutor to address. DCPS was

correct that, under Reid ex rel. Reid v. District of Columbia, an hour-for-hour

compensatory education formula is impermissible as a standalone, mechanical approach
to calculate compensatory education awards under the IDEA. However, formula-based
awards are not categorically prohibited. Courts applying Reid have clarified that a
compensatory award constructed with the aid of a formula may in some circumstances be
acceptable if it represents an individually-tailored approach to meet the student’s unique

prospective needs, as opposed to a backwards-looking calculation. Friendship Edison

Pub. Charter Sch. Collegiate Campus v. Nesbitt, 669 F. Supp. 2d 80, 87 (D.D.C. 2009).

Witness A conducted a substantial individualized record review for the Student, including
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a review of the School A IEPs, the March 2022 AED, the February 2024 PWNss, the 2025
School B psychoeducational evaluation, the progress reports and behavioral trackers, and
the 2021 comprehensive psychological evaluation. Moreover, this Hearing Officer finds
the relatively modest request for 280 hours of tutoring services to be reasonable in light
of the Student’s complete lack of services over a seven-month period.

Petitioner’s other compensatory education requests went beyond the services
recommended in the Student’s IEP. Fifty hours of counseling were requested, but direct
counseling was not recommended in this IEP. Instead, the IEP only recommended thirty
minutes per month of behavioral support services on a consultation basis. Likewise, the
request for 150 hours of job coaching was not based on the Student’s IEPs, which
provided for three specific transition services: high school counseling, career counseling,
and financial literacy instruction, each at five hours per year. This Hearing Officer will
therefore award the Student fifteen hours of transitional behavioral and life skills
counseling by a licensed clinical social worker or licensed professional counselor, and
fifteen hours of job readiness and construction career coaching by a certified

rehabilitation counselor or vocational specialist.

VII. Order
As a result of the foregoing:
I. DCPS’s motion to dismiss the Complaint is denied;
2. Petitioner’s motion for default judgment against the BOP is denied, and

the claims against the BOP are dismissed;
3. Petitioner’s motion to withdraw the claims against OSSE with prejudice is

granted, and the claims against OSSE are dismissed with prejudice;
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4. DCPS shall pay for 280 hours of compensatory academic and vocational
tutoring for the Student, to be delivered by a certified special education teacher at a
reasonable and customary rate in the community;

5. DCPS shall pay for fifteen hours of transitional behavioral and life skills
counseling by a licensed clinical social worker or licensed professional counselor, and
fifteen hours of job readiness and construction career coaching by a certified
rehabilitation counselor or vocational specialist, both at a reasonable and customary rate
in the community;

6. Petitioner’s requests for relief are otherwise denied.

Dated: July 15, 2026
Corrected: July 15, 2026

Wichael Lazan

Impartial Hearing Officer

cc: Office of Dispute Resolution
Attorney A, Esq.
Attorney B, Esq.
Attorney C, Esq.
Attorney D, Esq.
OSSE Division of Specialized Education
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VIII. Notice of Appeal Rights
This is the final administrative decision in this matter. Any party aggrieved by this
Hearing Officer Determination may bring a civil action in any state court of competent
jurisdiction or in a District Court of the United States without regard to the amount in
controversy within ninety days from the date of the Hearing Officer Determination in
accordance with 20 U.S.C. Sect. 1415(1).

Dated: July 15, 2026

Wichael Lazan

Impartial Hearing Officer
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