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JURISDICTION:

The hearing was conducted and this decision was written pursuant to the Individuals with
Disabilities Act (“IDEA”), P.L. 101-476, as amended by P.L. 105-17 and the Individuals with
Disabilities Education Improvement Act of 2004, the District of Columbia Code, Title 38 Subtitle
VII, and the District of Columbia Municipal Regulations, Title S Chapter E30. The Due Process
Hearing was convened for one day on March 22, 2012, at the OSSE Student Hearing Office 810
First Street, NE, Washington, D.C. 20003, in Hearing Room 2003.

BACKGROUND AND PROCEDURAL HISTORY:

The student is age in grade and has been determined eligible as a child with a
disability under IDEA with a classification of specific learning disability (“SLD”’). During the
2011-2012 school year (“SY”) the student has attended a private full time special education
school located in the District of Columbia hereinafter referred to as “School A.” The student’s
attendance at School A is funded by the District of Columbia Public Schools (“DCPS”).

The student’s current individualized educational program (“IEP”) developed at School A on
November 28, 2011, prescribes the following services: 25.5 hours per week of specialized
instruction outside the general education setting. The IEP also prescribes the following related
services: 30 minutes per week of behavioral support services and 90 minutes per week of speech-
language pathology.

At the November 28, 2011, IEP meeting the DCPS representative assigned to School A
participated in the meeting and proposed a change in the student’s location of services from
School A to which is another full time special education
school located in the District of Columbia. The parent, the student and the School A members
participating in the IEP team meeting disagreed with the change. On November 28, 2011, DCPS
issued a prior written notice (“PWN”) placing the student at

On January 23, 2012, Petitioner filed a due process complaint alleging the proposed change of
the student’s school from School A to was inappropriate.

As relief Petitioner seeks DCPS reimbursement of the cost of the student’s tuition and
transportation services since DCPS initiated the change to and issued the PWN and
that the Hearing Officer order DCPS to fund the student’s attendance at School A for the
remainder of SY 2011-2012 and provide transportation services.

Along with the due process complaint Petitioner filed a motion for stay-put protections for the
student to remain at School A with transportation services during the pendency of the due
process complaint. On January 26, 2012, DCPS counsel filed an opposition to Petitioner’s
motion for stay-put protections asserting there had been no change of placement only a change in



the location of services which, it asserted, is in the discretion of the local educational agency
(“LEA”) and thus stay-put did not apply.2

At the February 9, 2012, resolution meeting the parties did not resolve the issue alleged in the
complaint. The parties agreed that the 30-day resolution period would continue for the full thirty
days. Thus, the 45-day timeline ends and the HOD is due on April 7, 2012.

A pre-hearing conference was conducted on February 17, 2012, at which the issue to be
adjudicated was discussed and determined. DPCS counsel did not immediately file a formal
response to the complaint and asserted during the pre-hearing conference on February 17, 2012,
that the November 28, 2011, PWN met the requirements of 34 C.F.R. 508(¢) and thus a formal
Iesponse was unnecessary.

Petitioner’s counsel asserted the PWN was insufficient and on February 21, 2012, filed a motion
to compel a response and/or for a more definite statement by DCPS in response to the complaint.

On February 23, 2012, the Hearing Officer issued a pre-hearing order and issued a second pre-
hearing order on February 27, 2012, revising the issues to be adjudicated. On February 29, 2012,
the Hearing Officer issued an order denying Petitioner’s motion to compel a response but
requiring DCPS to inform Petitioner and the Hearing Officer of its position relative to the revised
issues to be adjudicated.

On March 5, 2012, DCPS counsel filed a response to the due process complaint asserting that a
PWN was not required because there was no change in placement simply a change of location of
services to and asserting the student had not been denied a FAPE because

could meet the student’s educational needs.

ISSUES: 3

1. Whether DCPS denied the student a Free and Appropriate Public Education (“FAPE’)
by failing to issue an appropriate PWN and failing to properly justify the student’s
change in placement/location of services.4

2 The case was apparently subsequently reassigned to another DCPS counsel who on February 8, 2012, filed a copy
of the PWN purportedly issued to the parent on November 28, 2011, that proposed to change the student’s school
from School A to the

3 The alleged violations and/or issues listed in the complaint do not directly correspond to the issues outlined here.
The Hearing Officer restated the issues in the pre-hearing order and at the outset of the hearing and the parties
agreed that these were the issues to be adjudicated.

4 Petitioner’s counsel asserted the PWN was insufficient in justifying the change of placement/location of services
because (1) the change in placement/location was made despite the input of the rest of the IEP team who were
knowledgeable of the student, (2) DCPS provided no explanation for the change in placement/location of services,
provided no description of the placement/location of service options considered and reasons for rejecting them (3)
provided no description of other factors related to the change in placement/location of services and (4) DCPS
unilaterally exercised its right to change the location of services.



2. Whether DCPS denied the student a FAPE by failing to provide the student with an
appropriate placement/location of services that meets the student’s unique educational
needs.’

RELEVANT EVIDENCE CONSIDERED:

This Hearing Officer considered the testimony of the witnesses and the documents submitted in
the parties’ disclosures (Petitioner’s Exhibits 1-25 and DCPS Exhibit 1-6) that were admitted
into the record and are listed in Appendix A. Any documents not admitted into the record are so
noted in Appendix A. Witnesses are listed in Appendix B.

FINDINGS OF FACT: ¢

1. The student is age in grade and has been determined eligible as a child with
a disability under IDEA with a classification of SLD. The student attends School A, a
private full time special education school located in the District of Columbia. The
student’s attendance at School A is funded by DCPS. The student has attended School A
since the start of SY 2010-2011. (Parent’s testimony, DCPS Exhibit 1-1)

2. School A is a non-profit non-public day school that serves students with disabilities, most
with SLD classification. The school has been in existence approximately five years and
is approved by the District of Columbia Office of the State Superintendent (“OSSE”) to
provide special education and related services. There are currently 32 students in the
school’s middle and high school programs. The student to teacher ratio in most
classrooms is 5 to 1. All but four of the school’s 32 students are funded by DCPS. The
school can and is implementing the student’s IEP. The student has attended School A
since ninth grade starting in August 2010. Since the student began attending School A
she has made steady academic and social progress. The student struggles with math but
has made improvements. She is progressing in all subjects. The student is on track to
complete course work for a high school diploma; however, socially and transitionally the
student may need more that two more academic school years to complete all goals toward
high school graduation. At School A the student has some opportunity for interaction
with non-disabled students by participating in community services efforts at another
private school located on the same campus as School A. (Ms. Logan-Staton’s testimony,
Petitioner’s Exhibit 21-12)

5 Petitioner’s counsel asserts is inappropriate because it has a wider range of disabilities classifications,
larger class sizes and is a more restrictive environment for the student because there is no interaction with non-
disabled peers.

6 The evidence that is the source of the finding of fact is noted within a parenthesis following the finding. The
second number following the exhibit number denotes the page of the exhibit from which the fact was extracted.
When citing an exhibit that has been submitted by both parties separately the Hearing Officer may only cite one
party’s exhibit.




. In November 2011 School A conducted an educational assessment of the student. The

student was operating in broad reading at the 2.8 grade level and in broad math at the 3.4
grade level and at the 3.4 grade level in written language. The student’s most recent
speech and language evaluation was conducted in April 2007. The student has been
diagnosed with severe receptive and expressive language impairment and a severe
articulation disorder. (Petitioner’s Exhibits 17-2, 17-3, 15-6)

. The student has improved in both her speech and language skills and her academic
performance since attending School A and her grades have improved. During ninth grade
at School A (SY 2010-2011) the student improved her grades from a C average in first
quarter to a B average in the final quarter. The student has excellent attendance and
always wants to attend school. The student enjoys School A and is involved in a number
of extra-curriculum activities. She has friends at school and has become more sociable
since attending School A. (Parent’s testimony, Petitioner’s Exhibits 11-7, 18-1)

. The student’s current IEP developed at School A on November 28, 2011, prescribes the
following services: 25.5 hours per week of specialized instruction outside the general
education setting. The IEP also prescribes the following related services: 30 minutes per
week of behavioral support services and 90 minutes per week of speech-language
pathology. (Petitioner’s Exhibit 10-10)

. At the November 28, 2011, IEP meeting the DCPS representatives assigned to School A
participated in the meeting and proposed a change in the student’s location of services
from School A to another full time special education school located in the
District of Columbia. The parent, who participated by telephone, the student and the
School A members participating in the IEP team meeting disagreed with the change.
(Parent’s testimony)

. On November 28, 2011, DCPS issued a prior written notice PWN placing the student at
As the basis for changing the student’s school the DCPS progress monitor
stated to the parent that School A was not providing the student all the appropriate
services she was due to receive. The parent disagreed with the change and believes that
student is making progress and her self-esteem has elevated since attending School A.
The parent is fearful that if the student is removed from School A she will lose her
momentum of academic progression. The parent did not visit to assess its
appropriateness for the student. (Parent’s testimony, Petitioner’s Exhibit 13)

. The PWN DCPS issued at the November 28, 2011, meeting stated the following: The
description of the proposed action(s): “The IEP met to review the student’s IEP and
propose any changes what would be necessary the IEP was developed and DCPS did not
recommend the School A as location of services. DCPS recommends -as
location of services.” The explanation of reason for proposal or refusal of action: [The
student] is currently receiving services as a student with SLD. She is receiving 25.5
hours per week of specialized instruction, 90 minutes we of special and language and 30
minutes/week of behavioral counseling outside of the general education setting.” The

description of each evaluation procedure, assessment record, or report used as a basis for

the proposed or refused action: The IEP team reviewed [the student’s] program reports




10.

11.

12.

teacher reports RSP reports, parent & student and reports and the speech and language
evaluation.” The description of other options considered by the IEP team if any and
reasons for rejecting them: “The IEP considered ESY but determinations of ESY
eligibility will be made after 12/3/2011” (Petitioner’s Exhibit 13)

DCPS issued a second PWN also dated November 28, 2011, a day after the meeting. The
PWN stated the following: The description of the proposed action(s) stated: “The IEP
proposed to change [the student’s] location of services to Kingsbury Day School. [The
student] receives special education services as a student with an SLD. She receives 25.5
hours of specialized instruction per week, 30 minutes per week of behavioral services and
90 min per week of speech and language.” The explanation of reason for proposal or
refusal of action: The proposal was made to address [the student’s] academic weaknesses,
enhance her strengths and address her speech and emotional deficits.” The description of
each evaluation procedure assessment, record, or report used as a basis for the proposed
or refused action: “Reports from the teachers, SLP, counselor and parent were reviewed.
The attendance records and grades were also reviewed.” The description of other options
considered by the IEP team if any and reasons for rejecting them: “DCPS encouraged the
parent and student to visit The parent expressed concern over the proposed
location. DCPS maintains that the student could access a FAPE at the proposed
locations.” The notice also states than no other factors related to the proposed change
were considered and contains information albeit in fine print about the procedural
safeguards notice and sources for the parent to obtain assistance in understanding the
notice. (Petitioner’s Exhibit 14)

A DCPS speech language pathologist also participated in the November 28, 2011,
meeting and stated that the student had made insufficient progress in her speech language
goals and ordered that an updated speech language evaluation be conducted. However,
that DCPS representative had never observed or met the student. The student’s transition
plan was discussed and everyone agreed with the services contained in the student’s IEP.
The DCPS progress monitor at the conclusion of the IEP meeting said that it she was
invoking DCPS’ right to relocate the student to another school. No other placement or
location options were mentioned and there was little discussion as to any potential harm
to the student if the student moved to (Dr. Holman’s testimony, Petitioner’s
Exhibits 12-4, 13, 14, 15)

The student hopes to graduate from School A and plans to attend college following high
school. When the student confronts change she will usually give her best. When she left
her previous school to attend School A it took some time for her to adjust but she worked
diligently to adjust. The parent believes the student would have a difficult adjustment if
she were to change schools in the middle of the current school year. (Parent’s testimony,
Petitioner’s Exhibits 11-7, 18-1)

The student enjoys attending School A because the staff helps her with her work. The
student is apprehensive about attending a new school because she is so comfortable at
School A and has good relationships with her teachers and other the school staff. The
student was not aware of the specific school DCPS had proposed for her to attend and
was reluctant to even visit another school because she is happy attending School A. The
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student is apprehensive that at a different school she would not receive the same level of
attention she currently receives at School A. The student believes her speech and
language skills have improved since attending School A. The student feels that
schoolwork is challenging and she receives sufficient support to progress academically.
(Student’s testimony)

is the student’s algebra teacher at School A. The student is doing well
and making progress in this subject and has been successful on recent quizzes. When the
student first started the class in September 2011 she had difficulty with one step
equations but is now able complete multiple step equations. She has difficulty with
language and difficulty expressing herself verbally. Instructions must be broken down
for her in simple terms. The school’s speech pathologist will often assist in the algebra
classroom. The student has difficulty grasping concepts and retaining information once it
has been taught. Because of her difficulty in retention the student requires direct
assistance. testimony)

is the student’s English teacher at School A. In that class the teacher
has observed that the student has a below average reading level at approximately second
grade. The student has earned grade “C” in the first two advisories of the SY 2011-2012
and is on track to earn a “B” for the third advisory. The student is making progress and
benefits from the low student to teacher ratio in the classroom of approximately 5 to 1.
testimony)

. School A’s head of school and special education coordinator is

Porter has observed the student in her classes and participated in the student’s November
28,2011, IEP meeting. Ms. Porter has been at School A since the student began
attending and observed that when she first arrived the student was very shy and hesitant,
but has of late blossomed and interacts easily with other students and school staff. The
student appears to feel safe and supported in the school and considers the school her
extended family. The student is positive, determined and in many ways a model student.
She has perfect attendance and is currently on the school’s honor roll. The student has
expressed a desire to attend college and is scheduled to participate in an upcoming out of
town college tour. The student benefits from the reassurance she receives from her
teachers and staff regarding her academics but displays some difficulty with retention.
School A is an 11™ month program and will end the current school year on July 30, 2012.
(Ms. Porter’s testimony, Petitioner’s Exhibit 11-1)

DCPS has recently attempted to remove all DCPS funded students at School A except
three. DCPS has not provided the school administrator a reason for its attempted removal
of the DCPS funded students. There has been no indication to the school that OSSE has
any concerns regarding School A’s approval to deliver all required services. (Ms. Logan-
Staton’s testimony, Petitioner’s Exhibit 21-12, DCPS Exhibit 5)

The parent’s educational advocate, Dr. Ida Jean Holman recently visited and
took a tour. She observed that school is a beautiful facility and has an excellent program
from elementary through high school. The class sizes are increased by grade. In high
school the student to teacher ratio is 10 to 1. There is occasionally an aide also in the



classroom. The teachers in the high school are content certified based on information
provided to Dr. Holman by a staff member during her visit. Dr. Holman is not
certain that the school’s students have any contact with non-disabled peers. The school
has approximately 230 students primarily with SLD classification and average to above
average cognitive abilities. The school year is approximately 10 months with an ESY
program. Speech and Language services are delivered and integrated into the classroom
instruction at However, the students at generally operate far more
independently that the student is at School A. (Dr. Holman’s testimony)

18. Dr. Holman worked with the student prior to her attending School A. The student toured
several schools when she moved from her previous school before attending School A and
the transition was planned well in advance. Dr. Holman believes that a change in the
school in the middle of the year would probably cause some regression and she should
stay at School A because she has rapport with staff and students and they can provide one
to one attention. The student may be in need of ESY services if she is not in an 11%
month program as she is at School A because of her retention difficulties. (Dr.
Holman’s testimony)” '

19. The DCPS progress monitor assigned to who has been on that assignment for
past month is Ms. Jennifer Switlick. Ms. Switlick participates in IEP meetings for DCPS
students attending Based upon her interaction and information provided to
her by the school staff Ms. Switlick believes all teachers at are certified either
in special education or their subject content area or both. Those teachers in the school’s
high school division who are not certified in special education collaborate with special
education teachers to develop and deliver specialized instruction and provide
differentiated instruction and accommodations needed to effectively meet student’s
educational needs. (Ms. Switlick’s testimony)

20. Ms. Nicole Rachel is the DCPS progress monitor assigned to School A and who initiated
the change in school for the student acknowledges that the student benefits from a full
time out of general education setting and acknowledges the student is apparently making
progress at School A but doing so slowing. Ms. Rachel issued the PWN on November
28,2011, IEP meeting to document what occurred at the IEP meeting and issued a
subsequent PWN to note the change in the student location from School A to
Ms. Rachel made the decision to change the student’s location to primarily
due to the lack teacher certifications in both special education and content area for the
teachers at School A. Ms. Rachel requested that she be provided teacher certifications
by School A. School A provided certification for some of the teachers. At least one of
the student’s teachers at School A is not certified in special education. Ms. Rachel upon
conducting several observations of instruction in the student’s classrooms was concerned
that best practices were not being used by the teachers and teaching objectives were not
being clearly delineated and measured. Ms. Rachel chose ~ as a school for the
student because the speech language services are integrated in the classroom and because

has high test scores and she believes the student would thrive there despite

7 The witness was designated as an expert in the area of development and determination of programming and
placement for students with disabilities.



perhaps being shy at first and having what she hoped would be a short adjustment period.
(Ms. Rachel’s testimony, Petitioner’s Exhibit 13, 14, DCPS Exhibit 5)

CONCLUSIONS OF LAW:

Pursuant to IDEA §1415 (f)(3)(E)(i) a decision made by a hearing officer shall be made on
substantive grounds based on a determination of whether the child received a free appropriate
public education (“FAPE”).

Pursuant to IDEA §1415 (f)(3)(E)(ii) in matters alleging a procedural violation a hearing officer
may find that a child did not receive FAPE only if the procedural inadequacies impeded the
child’s right to FAPE, significantly impeded the parent’s opportunity to participate in the
decision making process regarding provision of FAPE, or caused the child a deprivation of
educational benefits.

34 CFR. § 300.17 provides:

A free appropriate public education or FAPE means special education and related services that--
(a) Are provided at public expense, under public supervision and direction, and without charge;
(b) Meet the standards of the SEA, including the requirements of this part; (c) Include an
appropriate preschool, elementary school, or secondary school education in the State involved,
and (d) Are provided in conformity with an individualized education program (IEP) that meets
the requirements of Sec. 300.320 through 300.324

Pursuant to SE DCMR 3030.14 the burden of proof is the responsibility of the party seeking
relief. 8 Schaffer v. Weast, 546 U.S. 49, 126 S.Ct. 528 (2005). In this case the student/parent
is seeking relief and has the burden of proof that the action and/or inaction or proposed
placement is inadequate or adequate to provide the student with FAPE.

ISSUE 1: Whether DCPS denied the student FAPE by failing to issue an appropriate PWN
and failing to properly justify the student’s change in placement/location of services.

Conclusion: The PWN issued by DCPS meets the requirements of 34 C.F.R. § 300.503.
Petitioner did not sustain the burden of proof by a preponderance of the evidence.

Petitioner’s counsel asserts the PWN was insufficient in justifying the change of
placement/location of services because (1) the change in placement/location was made despite
the input of the rest of the IEP team who were knowledgeable about the student, (2) DCPS
provided no explanation for the change in placement/location of services, provided no
description of the placement/location of service options considered and reasons for rejecting

8 The burden of proof shall be the responsibility of the party seeking relief. Based solely upon the evidence
presented at the hearing, an impartial hearing officer shall determine whether the party seeking relief presented
sufficient evidence to meet the burden of proof.



them (3) provided no description of other factors related to the change in placement/location of
services and (4) DCPS unilaterally exercised its right to change the location of services.?
However, the requirements of the PWN as set forth by IDEA do not include all requirements
Petitioner asserts.

34 C.F.R. § 300.503 states in pertinent part:

(a) Notice. Written notice that meets the requirements of paragraph (b) of this section must be
given to the parents of a child with a disability a reasonable time before the public agency--

(1) Proposes to initiate or change the identification, evaluation, or educational placement of the
child or the provision of FAPE to the child; or

(2) Refuses to initiate or change the identification, evaluation, or educational placement of the
child or the provision of FAPE to the child.

(b) Content of notice. The notice required under paragraph (a) of this section must include--

(1) A description of the action proposed or refused by the agency;

(2) An explanation of why the agency proposes or refuses to take the action;

(3) A description of each evaluation procedure, assessment, record, or report the agency used as a
basis for the proposed or refused action;

(4) A statement that the parents of a child with a disability have protection under the procedural
safeguards of this part and, if this notice is not an initial referral for evaluation, the means by
which a copy of a description of the procedural safeguards can be obtained; )

(5) Sources for parents to contact to obtain assistance in understanding the provisions of this part;
(6) A description of other options that the IEP Team considered and the reasons why those
options were rejected; and

(7) A description of other factors that are relevant to the agency's proposal or refusal.

DCPS issued two PWNss for the student, one at the November 28, 2012, meeting and another the
day after. The? Ms. Rachel offered a reasonable explanation as to the difference between the
two notices: the first encapsulated the result of the IEP meeting and second gave notice of the
student change in school from School A to . Because the core action that is being
challenged is the change in school the Hearing Officer will focus only on the second PWN.

The notice contains most if not all of the seven types of information required by 34 C.F.R.
300.503(b). It contains (1) a description of the proposed action to be taken: the student’s
relocation from School A to (2) The notice states (2) the explanation of the reason
for the relocation was to address the student’s academic weaknesses and deficits and to enhance
her strengths. (3) The notice lists the evaluation(s) and data used as a basis for the action. (4)

9 Although this assertion was raised in the complaint and was noted in the assertion regarding the PWN, discussion
of this issue is more appropriately addressed in the second issue regarding the appropriateness of the location of
services.

10



The notice contains a statement regarding parent’s protections and procedural safeguards and (5)
provides sources for assistance in understanding the notice and (6) a statement as to other options
considered and finally, (7) a statement that no other factors were considered in the proposed
action.

At the hearing Ms. Rachel testified the primary reason she initiated the student’s relocation to

was the lack of certification by teachers at School A and her concerns that the
student’s needs were not being adequately met at the school because of the lack of best teaching
practices she observed during her visits to the school and observations of the student’s
classroom(s). This information is not specifically detailed in the PWN. However, the language
used indicates that the relocation is to address the student’s academic weaknesses and deficits.
Even if the notice does not fully detail all reasons DCPS considered in taking the action the lack
of detail does not make the notice deficient such that any inadequacy impeded the child’s right to
FAPE, significantly impeded the parent’s opportunity to participate in the decision making
process regarding provision of FAPE, or caused the child a deprivation of educational benefits.
Consequently, the Hearing Officer concludes Petitioner did not sustain the burden of proof on
this issue.

ISSUE 2: Whether DCPS denied the student FAPE by failing to provide the student with an
appropriate placement/location of services that meets the student’s unique educational needs.

Conclusion: The student’s IEP services and LRE remained unchanged and DCPS’ change in
school from School A to is appropriate. Petitioner did not sustain the burden of proof
that is inappropriate.

In determining the educational placement of a child with a disability, each public agency must
ensure that the placement decision is made by a group of persons, including the parents, and
other persons knowledgeable about the child, the meaning of the evaluation data, and the
placement options; and is made in conformity with the Least Restrictive Environment provisions
of the IDEA; and the public agency must ensure that the child's placement is determined at least
annually, is based on the child's IEP, and is as close as possible to the child's home. See 34
C.F.R. § 300.116.

To the extent possible, children with disabilities, including children in public or private
institutions or other care facilities, must be educated with children who are nondisabled; and
special classes, separate schooling, or other removal of children with disabilities from the regular
educational environment occurs only if the nature and severity of the disability is such that

education in regular classes with the use of supplementary aids and services cannot be achieved
satisfactorily. See 34 C.F.R. §300.114.

Petitioner’s counsel objected to DCPS unilaterally changing the student’s location of services.
"The touchstone of 'educational placement' is not the location to which the student is assigned

11



but rather the environment in which educational services are provided. To the extent that a new
setting replicates the educational program contemplated by the student's original assignment and
is consistent with the principles of mainstreaming and affording access to a FAPE, the goal of
protecting the student's educational placement served by the stay-put provision appears to be
met. Likewise, where a change in location results in a dilution of the quality of a student's
education or a departure from the student's least restrictive-compliance setting, a change in
educational placement occurs." A% v. Fairfax County School Board, 41 IDELR 119 (2004).

Comments to the Federal Register, Vol. 71, No.156, p. 46588, clarify the difference between
"placement” and "location." "Placement" is defined as points along the continuum of placement
options available for a child with a disability, and "location" is defined as the physical
surrounding, such as the classroom, in which a child with a disability receives special education
and related services. Public agencies are strongly encouraged to place a child with a disability in
the school and classroom the child would attend if the child did not have a disability. The
Comments go on to state that "while public agencies have an obligation under the Act to notify
parents regarding placement decisions, there is nothing in the Act that requires a detailed
explanation in children's IEPs of why their educational needs or educational placements cannot
be met in the location the parents request...such a provision would be overly burdensome for
school administrators and diminish their flexibility to appropriately assign a child to a particular
school or classroom, provided that the assignment is made consistent with the child's IEP and the
decision of the group determining placement." "It is the Department's longstanding position that
maintaining a child's placement in an educational program that is substantially and materially
similar to the former placement is not a change of placement." "In all cases, placement decisions
must be individually determined on the basis of each child's abilities and needs and each child's
IEP, and not solely on factors such as category of disability, severity of disability, availability of
special education and related services, configuration of the service delivery system, availability
of space, or administrative convenience.

There is no evidence in the record that the student's IEP or LRE was changed at the November
28,2011, meeting. Petitioner's IEP prescribed full time out of general education specialized
instruction, behavioral support and services and speech language services. The evidence
demonstrates that at the student can receive services in a full time out of general
education setting, with small classes and individualized instruction and receive the prescribed
related services. And although School A is an 11" month program and is apparently a
10" month program there is evidence the student can be provided ESY services at ' if it
determined they are warranted to prevent regression. The Hearing Officer concludes that the
decision to place the student at was a location of services decision that was within the
sole discretion of DCPS and not a change of placement decision. DCPS did not violate the IDEA
and DCPS' actions did not deny the student a FAPE.

Petitioner’s asserts is inappropriate because it has a wider range of disabilities
classifications, larger class sizes and is a more restrictive environment for the student because

there is no interaction with non-disabled peers.

Although there was testimony that students at School A participate in community service in a
nearby school that is not a full time special education school and thus the student has an

12



opportunity for interaction with non-disabled peers, the Hearing Officer is not convinced by this
argument or that is a less restrictive setting than School A because it has no such
community service opportunity. There was scant evidence of interaction with non-disabled peers
as to the frequency or type of interaction from which the Hearing Officer could reasonably
consider that School A to be something other than a full time separate special education school
as the evidence indicates is as well.

The Hearing Officer is convinced by the testimony of the DCPS progress monitor currently
assigned to that the special education teachers are providing sufficient collaboration
with content certified teachers at the school and the speech language services are integrated in
the classroom. As noted in the testimony the student benefits from a full time out of general
education setting and the student is apparently making progress at School A but doing so
slowing.

Despite Dr. Holman’s testimony that she has visited and that the student to teacher
ratio is higher than School A and despite the parent’s concerns that the student might lose her
current academic momentum if she were required to change schools, the Hearing Officer
concludes based on evidence that "can implement the student’s IEP and is an
appropriate location of services for the student.

Petitioner asserts the student will be detrimentally affected if she is forced to change schools in
the middle of the school year. The student has during the pendency of this proceeding remained
at School A under stay-put protections. The Hearing Officer takes administrative notice that the
advisory has recently ended and there remains at least one advisory left of the school year.
However, School A is an 11" month program and the student would therefore have to remain at
School A until the end of July 2012. Therefore, rather than delay such a transition for months
more, the student’s transition should best be made now. This will in the Hearing Officer’s
opinion be a logical juncture at which to transition the student to and allow an
opportunity for DPCS to make a determination of whether the student will be provided ESY
services at That decision should be made promptly upon the students start at

Petitioner failed to meet her burden of proof that DCPS’ change of the student’s school from
School Ato on November 28, 2011, was inappropriate or that is unable to
implement the student's IEP or that it is a lesser restrictive environment or cannot meet the
unique needs of the student.

ORDER:

The complaint is DISMISSED with prejudice.

APPEAL PROCESS:

The decision issued by the Hearing Officer is final, except that any party aggrieved by the
findings and decision of the Hearing Officer shall have 90 days from the date of the decision of
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the Hearing Officer to file a civil action with respect to the issues presented at the due process
hearing in a District Court of the United States or a District of Columbia court of competent
jurisdiction, as provided in 20 U.S.C. §141531)(2).

IS/ Coles B. Ruff

Coles B. Ruff, Esq.
Hearing Officer
Date: April 7, 2012





