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JURISDICTION: 
 
The hearing was conducted, and this decision was written, pursuant to the Individuals with 
Disabilities Act (“IDEA”), P.L. 101-476, as amended by P.L. 105-17 and the Individuals 
with Disabilities Education Improvement Act of 2004, the District of Columbia Code, Title 38 
Subtitle VII, and the District of Columbia Municipal Regulations, Title 5 Chapter E30.  The Due 
Process Hearing was convened on September 7, 2018, and September 20, 2018, at the District of 
Columbia Office of the State Superintendent of Education (“OSSE”) Office of Dispute 
Resolution (“ODR”) 1050 First Street, N.E., Washington, D.C. 20003 in Hearing Room 112.    
 
BACKGROUND AND PROCEDURAL HISTORY: 
   
The student or (“Student”) is age ______and in grade _____.2    Student’s parents (“Petitioners”) 
reside in the District of Columbia.  Student has been determined eligible for special education 
and related services pursuant to the IDEA with a disability classification of multiple disabilities 
(“MD”) including emotional disability (“ED”) and other health impairment (“OHI”) for 
Attention Deficit Hyperactivity Disorder (“ADHD”).  District of Columbia Public Schools 
(“DCPS”) is Student’s current local educational agency (“LEA”).  Student attends a non-public 
special education separate school (“School A”) where Student began attending in May 2018.   
 
Student’s parent filed a previous due process complaint against DCPS regarding Student on 
January 19, 2018, challenging, among other things, Student’s individualized educational program 
(“IEP”) and placement and seeking that DCPS be ordered to place Student in a residential 
placement.  The complaint resulted in a Hearing Officer’s Determination (“HOD”) issued April 
16, 2018, that concluded, among other things, that Student’s LRE is a non-public separate school 
and not a residential placement.  Following the issuance of the April 16, 2018, HOD Student 
began attending School A.  
 
Student attended School A for approximately one month prior to being psychiatrically 
hospitalized.  On July 11, 2018, Student’s parents (“Petitioners”) filed the current due process 
complaint asserting DCPS denied Student a free appropriate public education (“FAPE”) by 
failing to provide Student an appropriate least restrictive environment (“LRE”) in residential 
placement and failure to comprehensively evaluate Student.  At the time of the hearing on the 
current due process complaint Student remained hospitalized.   
 
Relief Sought:  
 
Petitioner seeks as relief that the Hearing Officer find that DCPS denied the student a FAPE, and 
order DCPS to amend Student’s IEP to reflect a residential program as Student’s LRE, place and 
fund Student’s placement at a residential facility with transportation for Student and parent(s), 
and that DCPS be ordered to conduct the following evaluations: speech language, assistive 
technology and auditory processing, and fund an independent psychiatric evaluation if Student is 
not placed in a residential program. 
 
                                                
2 The student’s current age and grade are in indicated in Appendix B. 
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LEA Response to the Complaint:   
 
DCPS filed a response to the complaint on August 3, 2018.  DCPS denies that there has been any 
failure to provide the student with a FAPE.  In its response DCPS asserted, inter alia, Student 
attended School A until about the end of May 2018.  School A staff are of the professional 
opinion that a non-public day school is still the LRE for this student and residential is not 
currently required.  DCPS has been prevented from speaking to the doctors.  After months of 
requests, Parent finally provided a medical release to speak to a doctor but did not check off all 
the relevant boxes.  As a result, DCPS tried to speak to the doctor and was not allowed because 
parent did not fill out a complete medical release.  DCPS may have hospital instruction services 
that can be provided to Student while Student is hospitalized.  However, the parent has not 
complied with the referral process by returning the forms.  

School A, the current placement, does not think that residential is required for educational 
purposes.  If the hospital claims that residential is required for medical purposes, then parent 
should submit a request to their insurance company for a medical PRTF (residential) placement.  
The hospital can assist parent with this process.  To date this process has not even been started, 
much less completed.  If Student is in need of a residential placement for medical reasons then 
this determination can be made immediately with no need to wait for a due process hearing at 
OSSE.  DCPS has not refused to consider whether a residential placement is required here. 
Rather, more information is required from the hospital, and parent must provide a completed 
medical release with all boxes checked. This proceeding is premature at best.   

Petitioner allegedly requests a psychiatric evaluation, a speech and occupational therapy (“OT”) 
evaluation and an assistive technology evaluation.  DCPS has not refused to evaluate further. 
DCPS offered the following, either an authorization for an independent speech and OT 
evaluation, or a DCPS speech and OT evaluation when student is discharged.  DCPS also offered 
to permit the hospital to complete all evaluations while Student is hospitalized.  In any event, 
there is absolutely no refusal by DCPS for speech and OT evaluations.  With regard to the 
assistive technology evaluation, parent never raised a concern this prior to including it in the 
complaint.  If the team finds that this assessment is required it can be completed once Student is 
released from the hospital.   

Resolution Meeting and Pre-Hearing Conference: 
 
The parties held a resolution meeting on July 26, 2018.  The parties did not mutually agree to 
proceed directly to hearing.  The 45-day period began on August 11, 2018, and ends [and the 
Hearing Officer’s Determination (“HOD”) is due] on September 24, 2018.    
 
The undersigned Hearing Officer (“Hearing Officer”) convened a pre-hearing conference on 
August 3, 2018, and issued a pre-hearing order (“PHO”) on August 8, 2018, outlining, inter alia, 
the issues to be adjudicated.   
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ISSUES: 3  
 
The issues adjudicated are:  
 

1. Whether DCPS denied Student a FAPE by failing to place Student in a residential 
placement given the recommendation(s) for same that DCPS has been provided and/or 
Student’s inability to be successful in Student’s non-public day program.  
 

2. Whether DCPS denied Student a FAPE by failing to comprehensively and/or timely 
evaluate Student by failing to conduct the following evaluations Petitioners requested at 
the June 13, 2018, meeting: speech language, assistive technology, psychiatric and 
auditory processing. 

 
RELEVANT EVIDENCE CONSIDERED: 
 
This Hearing Officer considered the testimony of the witnesses and the documents submitted in 
each party’s disclosures (Petitioner’s Exhibits 1 through 76 and Respondent’s Exhibits 1 through 
36) that were admitted into the record and are listed in Appendix A.4    The witnesses testifying 
on behalf of each party are listed in Appendix B.5    
 
At the outset of the hearing Respondent’s counsel requested that the findings of fact from the 
April 16, 2018, HOD be adopted and incorporated into this decision.  Petitioner’s counsel did not 
oppose the request.  This Hearing Officer granted the request and has included the relevant 
findings of fact into this HOD.  
 
SUMMARY OF DECISION: 

Petitioners had the burden of production on the issues adjudicated.  The burden of persuasion fell 
to Respondent as to issue #1 after Petitioner met a prima facie case.  Respondent did not sustain 
the burden of persuasion by a preponderance of the evidence on the appropriateness of Student’s 
LRE.  Petitioner did not sustain the burden of persuasion by a preponderance of the evidence on 
issue #2.  The Hearing Officer directs DCPS in the order below to place Student at a residential 
placement. Petitioner is directed in the order below to provide DCPS required 
consent(s)/release(s) to allow DCPS/OSSE to identify an appropriate residential placement for 
Student.   

                                                
3 The Hearing Officer restated the issues at the hearing and the parties agreed that these were the issues to be 
adjudicated.  
 
4 Any item disclosed and not admitted or admitted for limited purposes was noted on the record and is noted in 
Appendix A.   
 
5 Petitioner presented five witnesses: (1) Student’s father (Petitioner), (2), Student’s treating psychiatrist, designated 
as an expert witness, (3) an educational advocate employed by the law firm representing Petitioner, designated an 
expert witness, (4), a representative of the residential treatment center where Petitioner is seeking to have Student 
placed. Respondent presented four witnesses:(1) a DCPS compliance case manager, (2) DCPS principal of Student’s 
former school, (3) DCPS program monitor for School A, and (4) admissions director of School A. 
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FINDINGS OF FACT: 6   
 

1. Student is a resident of the District of Columbia.  Petitioner is Student’s Parent.  Student 
is Age, Gender and in Grade at Public School.  Student lives with Parent and a guardian 
(collectively, “parents”) and a younger sibling who also has significant needs; both 
children were adopted and are not biologically related to each other.    (April 16, 2018, 
HOD) 

 
2. Student was born and raised in New York; in 2014, Student was in a nonpublic day 

program in New York through 2015/16, was then in a public self-contained program in 
Montgomery County, Maryland in 2016/17 until December or January, then was home 
schooled for several months, then moved to Puerto Rico in April or May 2017 where 
Student received a school placement but had not begun attending school before being 
evacuated due to Hurricanes Irma and/or Maria in September 2017, was then taken back 
to New York but did not attend school, and finally moved to temporary housing in the 
District of Columbia at the beginning of November and began at Public School on 
11/15/17.  (April 16, 2018, HOD) 
 

3. Student has a history of significant emotional, behavioral and intellectual concerns and is 
currently diagnosed with Unspecified Psychosis, Disruptive Mood Dysregulation 
Disorder, Mild Intellectual Disability and Attention Deficit Hyperactivity Disorder 
(“ADHD”).   Student has not been diagnosed with schizophrenia, but Psychiatrist 
considers it highly likely.  Student is verbally and physically aggressive and physically 
attacks parents, teachers, peers and others; Student’s behavior impedes learning.  Student 
is medicated but continues to strike with no warning and has extreme agitation; Father 
states that Student does not mean harm, “has a good heart” and “is very loving and 
caring.”  (April 16, 2018, HOD) 
 

4. Student’s Full Scale IQ (“FSIQ”) was 50 based on the Stanford-Binet-Fifth Edition in 
2015, which is a percentile rank of less than 0.1; Nonverbal IQ and Verbal IQ were both 
52.  Student’s academic functioning was also very low according to the Woodcock-
Johnson Tests of Achievement-Fourth Edition, with 14 of 15 subtests resulting in a 
percentile rank of less than 0.1.  (April 16, 2018, HOD) 

 
5. Student has had an IEP for many years.  When Student arrived at Public School, staff 

made an immediate request for an LRE review and comparable services placement.  An 

                                                
6 The evidence that is the source of the Findings of Fact (“FOF”) is noted within a parenthesis following the finding.  
All the findings of fact from the April 16, 2018, HOD, by request from Respondent’s counsel and by agreement of 
Petitioner’s counsel, have been adopted and incorporated in this HOD.  The findings of fact from the April 16, 2018, 
HOD are identified as such in the parenthesis following the finding of fact.  The findings of fact from the April 16, 
2018, HOD are written exactly as they appear in the HOD and no changes in grammar or sentence structure have 
been made. For all other findings of fact, the evidence (documentary and/or testimony) that is the source of the 
Findings of Fact (“FOF”) is noted within a parenthesis following the finding.  A document is noted by the exhibit 
number.  The second number following the exhibit number denotes the page of the exhibit from which the fact was 
extracted.  When citing an exhibit that has been submitted by more than one party separately, the Hearing Officer 
may only cite one party’s exhibit.  
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IEP was developed by DCPS on 12/11/17 to provide services comparable to Student’s 
2015 IEP in New York with 35 hours/week of specialized instruction outside general 
education, 30 minutes/week of BSS, 60 minutes/week of occupational therapy (“OT”), 
and 90 minutes/week of speech-language pathology, all outside general education; 
Student’s disability classification was Multiple Disabilities (“MD”) based on Emotional 
Disturbance (“ED”) and Other Health Impairment (“OHI”).  (April 16, 2018, HOD) 
 

6. DCPS’s 12/11/17 IEP was based on the New York IEP because Parent did not promptly 
inform DCPS that Student had a more recent IEP from nearby Montgomery County 
Public Schools in Maryland.  Parent seemingly did not mention that fact to the evaluators 
conducting the Neuropsychological Evaluation either, who did not include the fact in 
their report.  Once it was discovered, Parent twice refused consent to Public School to 
obtain the records.  (April 16, 2018, HOD) 

 
7. Parent testified that Student has been unstable for a long time and needs to be stabilized.  

Parent reported that Student was not doing well with change; Student reacts negatively 
even when faced with changes in everyday activities or routines.  Student’s stressors 
included recent moves and new school.  (April 16, 2018, HOD) 
 

8. The Neuropsychological Evaluation relied on Special Education Consultant for input as 
Student’s teacher; she is listed in the Maryland documents as Student’s aunt.  The BASC-
3 ratings of Special Education Consultant and Parent were very similar and both were 
flagged on the “F Index” indicating a negative view of Student’s behaviors and the need 
for Extreme Caution in interpreting the scores, as they may be “overly catastrophizing” 
Student’s behaviors.  Special Education Teacher later completed BASC-3 rating scales 
for Student with ratings that were very different from Special Education Consultant’s; 
Special Education Teacher’s ratings found that Student is similar to other children of 
similar age in classroom behavior, self-control, anxiety-based behaviors, attention level, 
and adaptive skills.  (April 16, 2018, HOD) 
 

9. A Psychological Reevaluation in July 2016 in Maryland included Autism Spectrum 
Rating Scales responses from Parent and a Maryland ESY teacher that were dramatically 
different, with Parent rating most scales in the very elevated range and Student’s 
teacher’s response in the low to average range indicating no problem exhibited.  Parent’s 
ratings were also very elevated on a Conners Comprehensive Behavior Rating Scale.  The 
evaluating psychologist noted that Parent’s rating/reporting of Student’s behavior was 
“vastly” different from the Maryland teachers who saw nothing like what Parent had 
reported; the psychologist’s observations were in line with the teachers’.  (April 16, 2018, 
HOD) 

 
10. The Neuropsychological Evaluation noted that neither the neuropsychologist nor the 

collaborative team observed Student’s violent and aggressive behaviors during the 2017 
evaluation or in 2015.  For the Neuropsychological Evaluation, numerous attempts were 
made to contact both school and treating medical personnel to no avail, so the 
Neuropsychological Evaluation rested on scores, reports by Parent and Special Education 
Consultant which “unfortunately” present with a high F and behaviors that were not seen 
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or evidenced in any of the sessions, “prohibiting the use of clear residential 
recommendations, from a professional and ethical standpoint.”    (April 16, 2018, HOD) 
 

11. Since beginning Public School in mid-November 2017, Student has had 5 incidents in 
which Student could not be calmed and ended up being taken to Hospital for psychiatric 
care, once in handcuffs. After each trip to Hospital, Student was released to return to 
school without any limitations.  After hospitalization, Public School required a Plan of 
Care Conference before Student returned to school.  (April 16, 2018, HOD) 

 
12. On Student’s first day at Public School on 11/15/17, Student had serious behavioral 

issues in which Student tried to choke the assistant principal and tried to get her to choke 
Student, and threatened to kill her and Special Education Teacher, among other things; 
911 was called 2 different times and Student was taken to Hospital and admitted for a 
week.  This was Student’s first psychiatric hospitalization.  Student told the psychiatric 
assessor at Hospital that Student moved from Puerto Rico to New York, had fun in New 
York and had been making friends in DC.  Student initially reported hearing sounds, then 
denied auditory hallucinations as well as visual hallucinations.    (April 16, 2018, HOD) 

 
13. On 11/29/17, after a total of 2 days of class in Public School, Student was taken by police 

to the emergency department of Hospital for increased aggression and behavioral 
disturbance; Student acknowledged that Student threatened to kill Principal and 
attempted to bite and punch her.  Student did not meet criteria for admission to Hospital 
and was discharged on 11/29/17.  (April 16, 2018, HOD) 

 
14. On 1/3/18, the first day back from Winter Break, Student physically assaulted (scratched, 

kicked, punched, and attempted to choke) Principal and appeared to be responding to 
internal stimuli, yelling “Get away from me”; Student was sent to the emergency 
department at Hospital by ambulance, but discharged the same day.  Parent reported that 
Student’s behaviors had been worse at school compared to home and had increased 
recently.   (April 16, 2018, HOD) 

 
15. Student’s longest admission was from 2/6/18 to 2/20/18, when Student was finally 

hospitalized after worsening behavior for 3 days with the police called by Public School 
each day; Student was trying to strike and bite staff and police, so was handcuffed.  The 
final hospitalization in Student’s record was from 3/5/18 to 3/9/18.    (April 16, 2018, 
HOD) 

 
16. DCPS developed Individual Student Safety Plans on 11/14/17 and 2/23/18, noting that 

Student is triggered by requests from adults to do something Student does not want to do, 
when feeling shame or embarrassment (such as inability to read), or from unknown 
factors; “strategies that worked” in the 11/14/17 Plan were calling 911, which was 
expanded on 2/23/18 to calling parents, calling Champs and calling 911.  (April 16, 2018, 
HOD) 

 
17. An FBA was conducted on 2/15/18 which called for ongoing and updated collaboration 

between school, parents, community and outside medical providers.  A BIP was 
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developed for Student on 2/16/18.  (April 16, 2018, HOD) 
 

18. Student had many good days at Public School, when Student’s behaviors were 
cooperative, controlled and appropriate, and Student could be readily redirected as 
necessary.  For instance, on 11/28/17 Student had a “wonderful day” until 2:45 p.m. and 
managed to complete all academic assignments.  On 12/5/17, Student had a “PERFECT 
day from start to finish” working on academics.  On 12/6/17, “Another BEAUTIFUL 
day!    (April 16, 2018, HOD) 

 
19. No inappropriate behaviors!,” as Student was very polite and cooperative and did 

academic work.  On 12/12/17, Student had a “really good day” until around 1:25 p.m.  
On 12/13/17, Student had a “Wonderful day.”  On 12/19/17, Student had a “wonderful 
day” and “could be a stand up comic!!!!”;  Student completed all academic tasks.  On 
12/20/17, Student had a good day with a “bumpy moment.”    (April 16, 2018, HOD) 

 
20. Parent was directed to enroll Student in Public School while proper placement was 

determined; neither DCPS nor Petitioner considered Public School an appropriate 
placement.  Upon enrollment of Student on 11/15/17, DCPS took very prompt action 
based on Parent’s wish for residential placement, assigning the case on 11/16/17 to LRE 
Program Manager, who deals with the residential transition process (and was determined 
to be an expert in that area at the due process hearing).  DCPS suggested shifting Student 
to a Behavior & Education Support (“BES”) program at another DCPS school as a better 
fit on an interim basis, but Parent and Parent’s advocates refused the change.  Parent was 
concerned about Student mimicking bad behaviors in a BES classroom; for instance, one 
day Student came home limping so Parent knew Student has seen a child limping at 
school.   (April 16, 2018, HOD) 

 
21. Special Education Teacher testified that Student made educational progress even at 

Public School and had taken steps in the right direction; Student was better at spelling 
Student’s name, could do double digit addition, liked computer programs and was eager 
to learn.  As indicated by Student’s IEP Progress Report for term 2, Student made some 
progress in Public School in writing, communication/speech-language, and on a cognitive 
goal.  (April 16, 2018, HOD) 

 
22. Psychiatrist testified that nonpublic special education day schools had been tried before 

without success and that Student may be a danger to self and needs highly trained staff to 
avoid hospitalizations.  Educational Advocate also asserted that day programs have not 
worked for Student and Student experienced destabilization.  Student made a positive 
adjustment to Prior Day School, where Student began in September 2014.  Student made 
progress in Maryland based on the Montgomery County Public Schools report card for 
terms 1 and 2 in 2016/17.  (April 16, 2018, HOD) 

 
23. Parent sought residential placement from the time of enrolling Student at Public School.  

Special Education Teacher didn’t think residential was “far removed” at first, but never 
agreed to residential and never changed her mind.  Many of the behaviors described by 
Parent were not displayed at school, such as urinating on self, playing with feces, head 



  9 

banging and regular elopement; nor had Student been observed at Public School rubbing 
eyes raw or excessively, much less trying to tear them out.    (April 16, 2018, HOD) 

 
24. Parent went into a 12/4/17 placement meeting with DCPS and OSSE thinking that the 

Public School members of the IEP team were all in favor of residential placement based 
on statements from Special Education Teacher, which Parent testified she did not deny 
when asked directly in the meeting.  By contrast, DCPS and OSSE understood that 
Student’s entire IEP team, including Parent, agreed on 12/11/17 that Student’s placement 
should be a full-time, separate, therapeutic, nonpublic, special education day school 
(“nonpublic day school”); OSSE has been working since then to find a suitable nonpublic 
day school for Student.  Petitioner’s counsel emailed that Parent was willing to have 
Student in a nonpublic day school on an interim basis, but that residential placement was 
necessary.  Special Programs Manager credibly testified at the due process hearing that 
Parent agreed to a nonpublic day school placement on 12/11/17 without any qualification 
about it being interim.  (April 16, 2018, HOD) 

 
25. OSSE sent out information to nearly a dozen potential nonpublic day schools, providing 

all documentation received from Parent or DCPS, and sending additional information as 
it became available.  Most nonpublic day schools declined to accept Student.  Proposed 
Day School B accepted Student, but the classroom best suited for Student was full, so 
Student could only begin on 7/3/18 with ESY and then in 2018/19.  (April 16, 2018, 
HOD) 

 
26. Proposed Day School A accepted Student with the condition that Student have a 

dedicated aide added to the IEP.  Parent testified that Proposed Day School A suggested 
that he seek out legal assistance to pursue a more restrictive setting than a nonpublic day 
school; a clinician at Proposed Day School A did not recommend the school’s program 
for Student at that time. LRE Program Manager credibly testified that she considered 
Proposed Day School A an appropriate school for Student; Proposed Day School A has a 
psychiatrist, has accepted Student and Student can start right away with a dedicated aide 
added to the IEP; transportation can be set up in 3 school days.  (April 16, 2018, HOD) 

 
27. DCPS’s 1/29/18 Review of Independent Educational Evaluation (the Neuropsychological 

Evaluation) concluded that residential placement was not indicated for Student, for a day 
program would be sufficient as Student previously received in New York and Maryland, 
along with community mental health services for Student and family, psychiatric services 
and medication monitoring.  (April 16, 2018, HOD) 

 
28. LRE Program Manager testified that it was notable that Hospital never recommended 

residential treatment for Student.  LRE Program Manager testified that she was not 
troubled by Student’s behavioral problems at Public School or reported hallucinations.  
Student’s psychiatric meltdowns should be addressed by treatment providers working 
together with Student’s family and school; Parent needs to rely on the wraparound 
services in the community.  LRE Program Manager has a great deal of experience and 
credibly testified that she knows what a child who needs residential placement looks like, 
and in her expert opinion Student is not at that level at this time.  (April 16, 2018, HOD) 
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29. Placement is not fixed and if a nonpublic day school is not sufficient for Student, then the 

IEP team can come back and make the placement more restrictive by shifting to 
residential.  LRE Program Manager convincingly recommended not skipping a nonpublic 
day school and going directly to residential placement on the continuum, as Student had 
not been in school at all for nearly a year, and might well do better when acclimated to 
the classroom with a teacher Student likes who could work to develop rapport with 
Student.    (April 16, 2018, HOD) 

 
30. DCPS was willing to place Student in a nonpublic day school, but did not have enough 

data to support residential placement.  DCPS sought a release to speak with Hospital, 
Student’s therapist, and Student’s psychiatrist.  Parent would only consent to DCPS 
speaking with Student’s providers if he was present, and proposed a call with Psychiatrist 
during an appointment at 8:30 p.m. on 3/9/18.    (April 16, 2018, HOD) 

 
31. LRE Program Manager noted that absence of documentation supporting residential 

placement apart from Psychiatrist’s letters, but Psychiatrist hasn’t worked with DCPS 
teachers or programs and has not formally assessed Student. Hospital has not 
recommended residential treatment for Student after Student being repeatedly 
hospitalized there.  (April 16, 2018, HOD) 

 
32. Psychiatrist has treated Student since 2013; Student has worsened over the years, with 

minimal response to various medications.  Student may be a danger to self as Student 
hears voices saying to hurt self and stab Parent; the voices say to take own eyeball out 
and take ear off, resulting in bruising around Student’s eyes and scratches behind ears. 
Psychiatrist testified that Student is not a danger at the moment, but Psychiatrist’s last 
recommendation to Parent was that if Student is again a danger to self, Student should be 
admitted for (non-educational) residential treatment.  As for whether residential treatment 
is needed for Student’s education, Psychiatrist never spoke to Principal or anyone at 
DCPS or Proposed Day School A or Proposed Day School B about Student.  Psychiatrist 
testified that Student’s education would be better if Student was in a residential program.  
(April 16, 2018, HOD) 

 
33. Psychiatrist recommended residential placement on 12/8/17 in a one-paragraph letter that 

concluded, “Kindly be advised that patient will benefit and is recommended for patient to 
be at a residential treatment facility with an intensive therapeutic setting.” Psychiatrist 
reiterated his recommendation in a 3/23/18 letter stating that “auditory hallucinations, 
physical attacks on parents, teachers, and principal, suicidal and homicidal ideation 
continues to escalate” and listing the 5 trips to Hospital (which resulted in 3 admissions 
with stay from 5 to 15 days); Psychiatrist recommended a 7-day residential treatment 
facility.   (April 16, 2018, HOD) 

 
34. Psychiatrist stated in his 3/23/18 letter that Student sees him twice a week and also sees a 

therapist in his medical center twice a week.  Psychiatrist readily agreed during his 
testimony that it would be desirable for Student to have a psychiatrist closer to Student’s 
home and stated that he had suggested a local (D.C.) psychiatrist to Parent.  As of 
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2/20/18, Parent had not connected with outpatient psychiatric services in DC “due to 
recent move.” (April 16, 2018, HOD) 

 
35. Student has been accepted by Residential School, pending medical review; the annual 

cost is $292,000, which includes an educational aide. 7  (April 16, 2018, HOD) 
 

36. The HOD issued April 16, 2018, concluded, among other things, that Student’s LRE is a 
non-public separate school and not a residential placement.  Following the issuance of the 
April 16, 2018, HOD, Student began attending School A on April 26, 2018.   (April 16, 
2018, HOD, Petitioner’s Exhibit 14-1)  

 
37. Student had a DCPS IEP amended on April 25, 2018, that prescribed Student’s LRE as a 

separate school.    (Petitioner’s Exhibit 8-1, 8-15) 
 

38. Student attended School A for approximately one month prior to being psychiatrically 
hospitalized.  Student initially made a positive transition to School A and did well in 
School A’s school wide behavioral system.  In Student’s last 2.5 weeks attending School 
A, Student’s demonstrated behavioral decline with aggression toward peers and staff, 
along with disruption and unsafe behaviors prior to being hospitalized.  At the time of the 
hearing on the current due process complaint, Student remained hospitalized.  (Father’s 
testimony, Petitioner’s Exhibit 14-6) 

 
39. During Student’s time at School A, Student had the following behavioral incidents: 

 
o On May 15, 2018, engaged in an incident in the School A gym in which Student 

pushed through staff repeatedly and tried to attack another student.  Student’s 
behavior was recorded as including cursing, threatening, and hitting.  As a result, 
School A staff members restrained Student.  The incident began and ended within 
20 minutes.   (Petitioner’s Exhibit 15-1, 15-2) 

 
o On May 24, 2018, engaged in an incident in the School A hallway in which 

Student pushed through staff and hit staff “(after other students were running 
around).” Student’s behavior was recorded as including cursing, threatening, 
hitting, kicking and crying.  As a result, School A staff members restrained 
Student.  The incident began and ended within 5 minutes.   (Petitioner’s Exhibit 
16-1, 15-2) 

 
o On May 30, 2018, Student earned a half-day in school suspension in the School A 

Behavior Crisis Center (“BCC”) for becoming aggressive and punching Student’s 
dedicated aide in the classroom.    (Petitioner’s Exhibit 17-1) 

 
o On May 31, 2018, Student was instructed to report to BCC due to being verbally 

abusive.  Student refused and began running around the classroom pushed both 
classroom teachers.  Due to Student’s aggressive behaviors Student was put into a 

                                                
7 This same residential school has provided Student an updated acceptance letter dated June 12, 2018.  The 
residential school is referred to in the current HOD as a residential treatment center or (“RTC”).  
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therapeutic hold and once Student was calmed and while walking with a staff 
member to the BCC began to run down the hallway.  When Student’s dedicated 
aide, who was standing in a doorway, asked Student to slow down, Student kept 
charging forward and punched the dedicated aide in the abdomen and yelled “get 
out of my way b*tch!”  Student then ducked around the dedicated aide and ran 
into the BCC.   

 
o Later that same day, after Student was on the school bus headed home, Student 

had a behavioral incident involving another student on the school bus.  The bus 
returned to the School A campus and police were called.   Student’s father, later 
that evening, sent an email to School A stating Student had been psychiatrically 
hospitalized at   (Petitioners’ 
Exhibits 2-1, 18-1) 

 
40. On June 1, 2018, Student’s School A teachers and the School A psychologist completed a 

behavior assessment checklist that rated Student’s behaviors.  Both rated Student’s 
behaviors as frequently or often aggressive and violent.  (Petitioners’ Exhibit 20) 

 
41. Student’s psychiatrist in New York, who has seen Student regularly since 2013, authored 

a letter dated June 5, 2018, citing Student’s auditory hallucinations, self-injurious and 
violent behaviors toward others, and recommending that Student be placed in a 7-day 
residential treatment facility with an intensive therapeutic setting, where Student can 
benefit from 24 hour therapeutic and psychiatric support. (Petitioners’ Exhibit 5)  

 
42. Student’s father provided School A’s psychologist with a copy of the June 5, 2018, letter 

from the psychiatrist, and a psychological evaluation report dated June 12, 2018 by a 
psychologist Student’s father engaged to conduct assessments of Student.  The 
psychological assessment was administered on April 13, 2018.  As a part of the 
assessment, the psychologist conducted a clinical interview, observation of Student, 
reviewed records, and administered the Rorschach Psycho-diagnostic Test and the 
Children Appreciation Test.  The psychologist concluded Student perceived success and 
failure as determined by forces outside Student’s control, feelings of academic 
inadequacy, and was threatened by Student’s environment. The psychologist 
recommended, among other things, that Student be in a “well structured small 
students/teacher ratio classroom in a medical, secured, structured, residential program 
that could provide for [Student’s] psychiatric, psychological, social/emotional and 
academic needs.”   (Petitioners’ Exhibits, 4, 5)  
 

43. On June 13, 2018, DCPS convened a 30-day review meeting at School A and conducted 
an annual review of Student’s IEP.   The resulting IEP continues to prescribe Student’s 
LRE as separate school.  The IEP states that 100% of Student’s services will be provided 
outside general education.  The IEP also prescribed a dedicated aide.  (Petitioners’ 
Exhibits, 6, 7-1, 7-18, 7-19) 

 
44. Petitioners’ representatives (attorney and educational advocate) participated in the 30-day 

review meeting.  Petitioners’ representatives asked that the following evaluations be 
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conducted of Student: assistive technology, speech and language, auditory processing, 
psychiatric and an updated functional behavior assessment (“FBA”).  (Petitioners’ 
Exhibit 6) 

 
45. During the meeting, the Petitioners’ representatives cited a June 11, 2018, letter from 

 that stated that Student had displayed suicidal and homicidal ideations and 
aggressive behavior resulting in Student physically attacking a number of people.  The 
letter also stated that Student was reported as having auditory and visual hallucinations 
just before being admitted to .  The letter cited Student’s past psychiatric 
admissions and outpatient treatment and recommended that Student have more intensive 
intervention including individual therapy and 24-hour observations for safety with a goal 
of ultimately reintroducing Student into family and community. Petitioners’ 
representatives expressed that Petitioners believed Student required a residential 
placement.   (Petitioners’ Exhibits 2-1, 6-1, 6-3) 

 
46. On June 22 2018, Student was admitted to another psychiatric hospital (“Hospital A”).  

The admission notes indicate that Student was violent, and “attempted to jump off a 
moving school bus” and displayed at risk behaviors including banging head “thinking this 
will kill [Student].  And rubs eyes until black and blue, punching self in the face and 
scratches eyes until they are swollen shut.” In a letter dated June 28, 2018, Student’s 
attending psychiatrist at the hospital stated that while hospitalized Student engaged in 
disruptive and aggressive behaviors when upset and given the chronic nature of Student’s 
problem behaviors and ongoing safety concerns exhibited at school, home and in the 
community Student requires a long-term placement in a highly structured, restrictive 
therapeutic setting where staff is experienced in working with children with 
developmental, emotional and behavioral difficulties.  (Petitioners’ Exhibits, 1-2, 49-1, 
49-3) 

 
47. Hospital A was recommending Student be discharged to a residential treatment center 

and referred Student; however, Student was not able to get in.  Student was then referred 
to a day program at Hospital A.  On the first day of the day program Student was 
hallucinating, hurting self and attacking others.   The hospital wanted to place Student in 
its inpatient program but had no room and sent Student to another hospital until they had 
room.   Student has been at the Hospital A ever since. (Parent’s testimony) 

 
48. The treating psychiatrist at Hospital A recommends that Student be placed in a residential 

treatment center because Student has a long history of aggressive impulsive behaviors 
and presents a danger to self and others.  Student is currently on the acute unit for 
children with behavior problems that is designed to stabilize children and return them to 
outpatient treatment.  If Hospital A is not able to stabilize a child, the desire is to at least 
get the child to the point of attending a day hospital program or a residential treatment 
center.  (Witness 1’s testimony, Petitioner’s Exhibit 12) 

 
49. The treating psychiatrist at the hospital has made several medication changes and has 

changed Student’s behavior plan several times. Student has had frequent aggressive 
incidents and has been in the hospital’s quiet room almost on a daily basis.  It appears 
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that Student has been decompensating over the last year.  The treatment goal is to 
stabilize Student a bit more and then transfer Student to a RTC.  The psychiatrist would 
not be comfortable with transitioning Student to the community with wrap around 
services and believes that if Student was discharged Student would be a danger to self 
and to others.  Student does not appear to be able to function or attend school in 
community.  Student would be aggressive to teachers and other students and parents and 
would need to be re-hospitalized.  Student needs 24 hours supervision.  The process of 
placing Student in a residential treatment center has been stalled because no one has been 
identified as responsible to pay the cost.  Hospital A has performed a psychiatric 
evaluation of Student.  Student is being continually assessed.  Because the diagnosis for 
children can change as a child gets older, it is always a good idea to perform continuous 
assessment of children; however, Student does not need an additional psychiatric 
assessment at this time.   (Witness 1’s testimony) 

 
50. Student’s parent attempted to have Student placed in a residential facility through the 

parent’s insurance and gave the recommendations for residential to the insurance 
provider.  The insurance provider has not made a decision about the request and the 
parent does not know when it will.    (Parent’s testimony) 

 
51. Petitioners provided a limited release form to DCPS. As result DCPS was unable to 

obtain all information it requested regarding Student’s medical condition and the 
expressed need from the psychiatrist for Student to be placed in residential treatment 
center.  DCPS attempted to speak with Student’s treating psychiatrist at the hospital but 
was unable to do so.  On July 26, 2018, DCPS requested an additional release from 
Petitioners so that DCPS could speak with the treating psychiatrist. (Witness 4’s 
testimony, Witness 6’s testimony, Petitioners’ Exhibit 38, Respondent’s Exhibit 36) 

 
52. DCPS has offered to provide Student with instruction while Student remains hospitalized 

pending a residential placement.  DCPS provided Student’s parent with the appropriate 
forms.  The parent had Student’s pediatrician fill out part of the form and provided the 
other part to Hospital A.  However, Hospital A could no not accept it because Hospital A 
only works with the LEA in the state where Hospital A is located.   (Parent’s testimony) 

 
53. DCPS has not made a determination as to a residential placement for Student.  DCPS 

wants to have a meeting with Hospital A.  DCPS does not believe it is sufficient to just 
look at the recommendations provided to make a residential determination because this is 
not a mere change in the IEP.   This is a situation that involves a 24-hour lock-down of 
Student that appears to DCPS to be for medical reasons and not for educational purposes.   
(Witness 4’s testimony, Witness 6’s testimony)  

 
54. On July 10, 2018, School A’s psychologist compiled an Analysis of Existing Data 

(“AED”) in which she reviewed and reported on Student’s behavior incidents, 
social/emotional and academic performance while at School A, Student’s prior 
evaluations, reports and letters from , Student’s psychiatric and psychological 
evaluations and a classroom based speech and language assessment administered by 
School A.   (Petitioners’ Exhibit 14) 
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55. On July 19, 2018, DCPS and School A held a meeting to review the AED and discuss the 

evaluations that Petitioners requested.  Student’s father participated in the meeting along 
with his attorney and educational advocate.  The School A psychologist as well as a 
DCPS psychologist participated in the meeting.  Because Student remained hospitalized, 
DCPS stated that it would issue authorizations for independent evaluations (“IEE”), but 
would not authorize the requested psychiatric evaluation. DCPS maintained that the 
recent neuropsychological evaluation was sufficient and requested the psychiatrist who 
was treating Student in the hospital provide an evaluation.  DCPS offered to provide 
visiting instruction to Student while Student remained hospitalized and advised that it 
would consider the request for residential placement after Petitioner provided a medical 
release for the hospital data to be reviewed by a team.  The DCPS representative emailed 
IEE authorization to Petitioners’ attorney a week after the meeting.  (Witness 6’s 
testimony, Petitioners’ Exhibit 13) 

 
56. During the meeting the School A psychologist and Student’s special education teacher 

stated that Student was making progress and was earning the majority of daily points on 
the school wide level reward behavior program.  School A and DCPS presumed that 
when Student was released from hospitalization Student would be able to return and 
School A could continue to provide services.  There was no request during the meeting 
for an assistive technology (“AT”) evaluation.   An AT evaluation would have to take 
place in an educational setting.  If or when Student is released from the hospital DCPS 
would then consider conducting an AT evaluation.   Although Petitioners also requested a 
central auditory processing evaluation, that evaluation is premature, as a speech language 
evaluation must be conducted prior to a central auditory processing evaluation.   (Witness 
6’s testimony) 

 
57. On August 20, 2018, Petitioners provided a signed consent for the hospital treating 

Student and School A to release and share confidential information about Student. 
(Petitioners’ Exhibit 39) 

 
58. Student has been accepted to a residential treatment center (“RTC”).  RTC is a residential 

center and day programming outside the District of Columbia that provides psychiatric 
and psychological services with 24-hour nursing and dental care for residents.  
Petitioners’ counsel has been provided a letter from RTC dated June 12, 2018, indicating 
that Student has been accepted to RTC pending a medical review.  In conjunction with 
the RTC, Student would attend an education center or school where Student’s education 
program would be provided.  RTC has as a full day school with certified teachers and 
classes of approximately 6 students with disabilities in various classifications for students 
with maladaptive behaviors and social emotional difficulties.  65 to 70% of students are 
autistic with behavioral problems.  RTC charges the following rates:  $487.00 per diem 
for residential and $345.18 per diem for educational.  The annual cost of the residential 
and educational components are $177,755.00 and $76,285.00 respectively.  RTC has a 
certificate of approval from OSSE.  However, as of the hearing date, RTC cannot offer 
Student admittance because it currently has no vacancy.   RTC has been investigated by 
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ISSUE 1: Whether DCPS denied Student a FAPE by failing to place Student in a residential 
placement given the recommendation(s) for same that DCPS has been provided and/or Student’s 
inability to be successful in Student’s non-public day program.  
 
Conclusion:  Respondent did not sustain the burden of persuasion by a preponderance of the 
evidence on the appropriateness of Student’s current placement.  Petitioner presented sufficient 
evidence to establish that Student’s current education placement is a residential placement.   
 
In Board of Education v. Rowley the United States Supreme Court set forth a two-part inquiry for 
determining whether a school district has satisfied the FAPE requirement. First, the state must 
have "complied with the procedures set forth in the Act." Rowley, 458 U.S. at 206. Second, the 
IEP that is developed must be "reasonably calculated to enable the child to receive educational 
benefits." Rowley, 458 U.S. at 206-07. To be appropriate under 34 C.F.R. § 300.324, the IEP 
must consider the (i) strengths of the child; (ii) concerns of the parents; (iii) results of the initial 
or most recent evaluation; and (iv) academic, developmental, and functional needs of the child. 
 
“The IEP is the “centerpiece” of the IDEA’s system for delivering education to disabled 
children,” D.S. v. Bayonne Bd. of Educ., 54 IDELR 141 (2010) (quoting Polk v. Cent. 
Susquehanna Intermediate Unit 16, 853 F.2d 171, 173 (3d Cir. 1988), and the centerpiece for the 
implementation of FAPE is the IEP. S.H. v. State-Operated Sch. Dist. of the City of Newark, 336 
F.3d 260, 264 (3d Cir. 2003). 
 
Pursuant to Schaefer v. Weast, 554 F.3d 470 (U.S. App. 2009), the Hearing Officer must “focus 
on the adequacy of the IEP at the time it was created, and ask if it was reasonably calculated at 
that time to enable the student to receive educational benefits.”  
 
In determining the educational placement of a child with a disability, each public agency must 
ensure that the placement decision is made by a group of persons, including the parents, and 
other persons knowledgeable about the child, the meaning of the evaluation data, and the 
placement options; and is made in conformity with the Least Restrictive Environment provisions 
of the IDEA; and the public agency must ensure that the child's placement is determined at least 
annually, is based on the child's IEP, and is as close as possible to the child's home. See, 34 
C.F.R. § 300.116.  
 
Removing a child with disabilities "from the regular education environment occurs only when 
the nature or severity of the disability is such that education in regular classes cannot be achieved 
satisfactorily." 34C.F.R. § 300.550; see also 20 U.S.C. § (a)(5)(A) (a disabled child is to 
participate in the same activities as non-disabled children to the "maximum extent appropriate"); 
Roark ex rel. Roark v. District of Columbia, 460 F.Supp.2d 32, 43 (D.D.C. 2006) ("The IDEA 
requires school districts to place disabled children in the least restrictive environment possible.") 
 
The second, substantive prong of the Rowley inquiry is whether Student’s IEP was reasonably 
calculated to enable Student to make progress appropriate in light of Student’s individual 
circumstances.  In Endrew F. ex rel. Joseph F. v. Douglas City. Sch. Dist. RE-1, 137 S. Ct. 988 
(2017), the U.S. Supreme Court elaborated on the “educational benefits” requirement 
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pronounced in Rowley:  To meet its substantive obligation under the IDEA, a school must offer 
an IEP reasonably calculated to enable a child to make progress appropriate in light of the child’s 
circumstances. . . . Any review of an IEP must appreciate that the question is whether the IEP is 
reasonable, not whether the court regards it as ideal. . . . When a child is fully integrated in the 
regular classroom, as the Act prefers, what that typically means is providing a level of instruction 
reasonably calculated to permit advancement through the general curriculum. . . . If that is not a 
reasonable prospect for a child, his IEP need not aim for grade-level advancement.  But his 
educational program must be appropriately ambitious in light of his circumstances, just as 
advancement from grade to grade is appropriately ambitious for most children in the regular 
classroom.  The goals may differ, but every child should have the chance to meet challenging 
objectives. Endrew F., supra, 137 S. Ct. at 999–1000 (citations omitted). 
 
In the District of Columbia, to determine whether a residential placement is necessary, “a court 
must analyze ‘whether full-time placement may be considered necessary for educational 
purposes, or whether the residential placement is a response to medical, social or emotional 
problems that are segregable from the learning process.’” McKenzie v. Smith, 771 F. 2d 1527, 
1534 (D.C. Cir. 1985) (quoting Kruelle v. New Castle County School District, 642 F.2d 687, 
693(3d Cir. 1981). 
 
Petitioners allege Student’s current placement as prescribed by Student’s IEP is inappropriate 
because the evidence demonstrates Student has either been unsuccessful in the non-public 
placement which Student has attended since the April 16, 2018, HOD and/or because of DCPS’ 
refusal to provide Student a residential placement based on recommendations provided DCPS by 
multiple health care providers. 
 
The evidence demonstrates that through a previous due process hearing, Student’s parent 
previously sought to prove that Student was in need of a residential placement.  The Hearing 
Officer who conducted the hearing on the due process complaint and rendered a decision on 
April 16, 2018, found that the evidence supported a conclusion that Student was not in need of a 
residential placement and determined that Student’s appropriate placement was a non-public day 
school. 
 
However, the Hearing Officer stated the following in the April 16, 2018, HOD: “Placement is 
not fixed and if a nonpublic day school is not sufficient for Student, then the IEP team can come 
back and make the placement more restrictive by shifting to residential.  LRE Program Manager 
convincingly recommended not skipping a nonpublic day school and going directly to residential 
placement on the continuum, as Student had not been in school at all for nearly a year, and might 
well do better when acclimated to the classroom with a teacher Student likes who could work to 
develop rapport with Student.” 
 
After the HOD was issued Student began attending School A and attended for approximately a 
month.  During that period Student seemed to perform and behave adequately for the first two 
weeks.  However, in the last two and half weeks, Student began to display significant behavioral 
difficulties, including physical aggression.  On May 31, 2018, Student had an incident on a 
school bus in which Student physically assaulted another student.  Police were called and 
Student was eventually returned home.   However, that same evening Student was admitted for 
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psychiatric hospitalization and has remained hospitalized.  Student has remained at the most 
recent hospital setting, Hospital A, since June 2018.   

 
The psychiatrist treating Student at Hospital A credibly testified that he has made several 
changes in Student’s medication and behavior plan. Yet, Student has had frequent aggressive 
incidents and has been in the hospital’s quiet room almost on a daily basis.  The psychiatrist 
credibly testified that it appears from the record of Student’s six hospitalizations, that Student 
has been decompensating over the last year.  The psychiatrist testified that he strongly 
recommends that Student only be released from hospitalization to a residential treatment facility. 
He would not be comfortable with transitioning Student to the community with wrap around 
services and believes that if Student was discharged Student would be a danger to self and to 
others.  The psychiatrist credibly testified that Student does not appear to be able to function or 
attend school in the community and Student would likely be aggressive to teachers, other 
students and parents, and would need to be re-hospitalized.  The psychiatrist credibly testified 
that Student is in need of 24-hour supervision.   
 
During the time Student has been hospitalized, Student has not been provided any educational 
services.  Although DCPS has offered to provide hospital instruction, because of Hospital A’s 
policy, DCPS is not able to provide Student such services in Hospital A, despite the fact that the 
appropriate forms have not yet been provided to DCPS for that service.  Irrespective of whether 
instruction could be provided while Student remains in the hospital, based upon the psychiatrist’s 
testimony, Student has not yet been stabilized and apparently will not be released from the 
hospital in the near future because Student’s self-injurious and aggressive behaviors have not 
abated. The Hearing Officer is convinced that Student’s medical concerns currently prevent 
Student from attending school in any setting other than a residential setting where Student is 
provided 24-hour supervision.   
 
Although DCPS has attempted to obtain more detail regarding the recommendations made by 
Hospital A and would like to convene a team meeting with School A and Hospital A and until 
the hearing DCPS has been unable to do so, the Hearing Officer considers the evidence presented 
by the psychiatrist during the hearing to be clear and convincing evidence that Student currently 
is in need of a residential placement. 
 
DCPS acknowledged during the hearing that if Student is in need of a residential placement for 
medical reasons that DCPS would cooperate with Student’s health care provider and facilitate 
the educational component of Student’s placement.  However, while there have been months of 
discussion that seems to revolve around who will ultimately be required to pay for Student’s 
placement in a residential setting, Student has remained hospitalized without educational 
services.  As the treating psychiatrist aptly pointed out in his testimony, the process of placing 
Student in a residential placement has apparently been stalled because they do not have anyone 
to pay for it.    
 
Attempts to first gauge Student’s success in a non-public day placement have been made.  The 
evidence now demonstrates persuasively that Student is currently in need of residential 
placement.  The Hearing Officer is convinced, particularly due to Student’s continued 
hospitalization since June 2018, and the treating psychiatrist’s testimony, that Student is in need 
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of residential placement.  Because Student has been unable to access education while Student 
remains hospitalized, the Hearing Officer concludes Student has been denied a FAPE and directs 
DCPS and Petitioners in the order below to take action that will ensure Student is promptly 
moved to an appropriate residential placement.  
 
Although Petitioners sought to have Student placed at the RTC that had accepted Student, at the 
time of the hearing the RTC did not have space available for Student.  Consequently, the Hearing 
Officer will not direct, as Petitioners requested, that Student be placed at RTC.   
 
ISSUE 2: Whether DCPS denied Student a FAPE by failing to comprehensively and/or timely 
evaluate Student by failing to conduct the following evaluations Petitioners requested at the June 
13, 2018, meeting: speech language, assistive technology, psychiatric and auditory processing. 
 
Conclusion: Petitioner did not sustain the burden of persuasion by a preponderance of the 
evidence on this issue.   
 
34 C.F.R. § 300.303(a) makes clear that, “A local education agency (“LEA”) shall ensure that a 
re-evaluation of each child with a disability is conducted…if the child’s parents or teacher 
requests a re-evaluation.” and that the reevaluation must be conducted at least once every three 
years.  Pursuant to 34 C.F.R. § 300.304 (c) a school district must ensure that a student has been 
appropriately evaluated in all areas of suspected disability. 

 
Requests for evaluations/reevaluations are to be conducted in a timely manner. Herbin v. 
Dist. of Columbia, 362 F. Supp 2d. 254, 259, 261 (D.C.C. 2005).  
 

Petitioner alleges that DCPS failed to timely conduct the following evaluations Petitioners 
requested at the June 13, 2018, meeting: speech language, assistive technology, psychiatric and 
auditory processing. 
 
The evidence demonstrates that Petitioners requested evaluations at the June 13, 2018, meeting 
at School A.  At that meeting, DCPS stated because Student was hospitalized it could not 
conduct the requested evaluations at that time and offered to either authorize independent 
evaluations for the  (“IEE”) or wait until Student was released from the hospital to conduct the 
evaluations.   The evidence demonstrates from credible testimony of the DCPS representative 
that she forwarded Petitioners’ counsel IEE authorizations for the evaluations requested, with the 
exceptions of the psychiatric evaluation and the assistive technology (“AT”) evaluation.  
 
The DCPS representative emailed IEE authorization to Petitioners’ attorney a week after the 
meeting.  Although the DCPS representative did not recall Petitioners requesting an AT 
evaluation during the meeting, the representative credibly testified that the evaluation would 
need to be conducted in an educational setting, and while Student remained hospitalized, that 
evaluation could not be conducted.   Therefore, the Hearing Officer concludes there was no 
denial of FAPE to Student as a result of DCPS not conducting a speech language and AT 
evaluation based on Petitioners’ request at the June 13, 2018, meeting.  
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Petitioners also requested that DCPS conduct a psychiatric evaluation. The DCPS representative 
testified that during the June 13, 2018, and July 19, 2018, meetings at School A, the School A 
psychologist and the DCPS psychologist assigned to School A, did not think that a psychiatric 
evaluation was necessary based on Student behaviors at School A.  Student’s treating psychiatrist 
credibly testified during the hearing that Student has had adequate and ongoing psychiatric 
assessment, and there is no need for any further psychiatric evaluation. Based upon this 
professional and expert testimony the Hearing Officer concludes that there has been no denial of 
FAPE to Student as result of DCPS’ refusal to conduct or authorize a psychiatric evaluation.   
 
As to the request for an auditory processing evaluation, the DCPS representative credibly 
testified that such an evaluation is premature, as a speech language evaluation must be conducted 
prior to a central auditory processing evaluation.  Because DCPS has authorized Petitioner to 
obtain a speech language evaluation that has yet to be conducted, the Hearing Officer concludes 
there has been no denial of a FAPE to Student by DCPS not having yet conducted an auditory 
processing evaluation. Consequently, the Hearing Officer concludes that Petitioner did not 
sustain the burden of persuasion by a preponderance of the evidence on this issue.   In light of the 
foregoing findings and conclusion, this issue is dismissed with prejudice. 
 
 
ORDER: 9 
 

1. DCPS shall, within ten school days of the issuance of this order, amend the Student’s IEP 
to prescribe Student’s LRE as a residential placement. 

 
2. DCPS shall, within forty-five (45) calendar days of the issuance of this order, in 

coordination with OSSE and any other agency or health provider(s), identify an 
appropriate residential placement for Student, ensure funding of the placement and 
coordinate Student’s smooth transition to that residential placement.  

 
3. Petitioners shall provide the requisite consent(s) and/or release(s) for DCPS, OSSE and 

any other agency or health provider(s) to facilitate DCPS’ compliance with the provisions 
above.  

 
4. All other relief requested by Petitioners is denied. 

 
 
 
 
 
 
 
 
 
                                                
9 Any delay in Respondent meeting the timelines of this Order that is the result of action or inaction by Petitioner 
shall extend the timelines on a day for day basis. 
 



  22 

APPEAL PROCESS: 
 
The decision issued by the Hearing Officer is final, except that any party aggrieved by the 
findings and decision of the Hearing Officer shall have ninety (90) days from the date of the 
decision of the Hearing Officer to file a civil action with respect to the issues presented at the due 
process hearing in a District Court of the United States or a District of Columbia court of 
competent jurisdiction, as provided in 20 U.S.C. §1415(i)(2). 
 
 
/S/   Coles B. Ruff    
_________________________ 
Coles B. Ruff, Esq. 
Hearing Officer       
Date: September 24, 2018 
 
Copies to: Counsel for Petitioner 
  Counsel for LEA  

OSSE-SPED {due.process@dc.gov} 
ODR {hearing.office@dc.gov} 
contact.resolution@dc.gov 
 
 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 




