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JURISDICTION:

The hearing was conducted, and this decision was written, pursuant to the Individuals with
Disabilities Act (“IDEA”), P.L. 101-476, as amended by P.L. 105-17 and the Individuals
with Disabilities Education Improvement Act of 2004, the District of Columbia Code, Title 38
Subtitle VII, and the District of Columbia Municipal Regulations, Title 5 Chapter E30. The Due
Process Hearing was convened on November 6, 2019, and November 7, 2019, at the District of
Columbia Office of the State Superintendent of Education (“OSSE”) Office of Dispute Resolution,
1050 First Street, N.E., Washington, D.C. 20003, in Hearing Room 112.

BACKGROUND AND PROCEDURAL HISTORY:

The student or “Student” is age and in grade 2 Student resides with Student’s
parents in the District of Columbia and is a child with a disability pursuant to IDEA, with a
disability classification of Autism Spectrum Disorder (“ASD”). District of Columbia Public
Schools (“DCPS”) is Student’s local educational agency (“LEA”).

Student’s parents (“Petitioners”) filed the current due process complaint on September 6, 2019,
alleging that DCPS denied Student a free appropriate public education (“FAPE”) by failing to offer
Student an appropriate school placement for school year (“SY”’) 2019-2020.

During the pendency of this proceeding Student has not attended any school and Student’s mother
(“Petitioner”) has been providing Student home instruction using the curriculum that she has
fashioned based on the work that Student’s sibling, who is attending school, is being provided at
school.

Relief Sought:

In the current complaint Petitioners seek as relief that the Hearing Officer find that DCPS denied
Student a FAPE and order DCPS to fund, at market rates, Student’s instruction and services,
including access to all standard and necessary materials and resources, at home until DCPS
provides Student an appropriate school placement, and fund appropriate compensatory education
or fund a compensatory education evaluation and reserve a compensatory education award.

Resolution Meeting and Pre-Hearing Conference:

The parties participated in a resolution meeting. The complaint was not resolved and the parties
did not mutually agree to shorten the thirty (30) day resolution period. ~The 45-day period began
on October 6, 2019, and ends [and the Hearing Officer’s Determination (“HOD”) is due] on
November 20, 2019.

A pre-hearing conference in this matter was held on October 17, 2019. The undersigned hearing
officer, (“Hearing Officer”) issued a pre-hearing order (“PHO”) on October 27, 2019, outlining,
inter alia, the issue to be adjudicated at the hearing.

2 The student’s current age and grade are indicated in Appendix B.



ISSUE: 3
The issue adjudicated is:

Whether DCPS denied Student a FAPE by failing to offer Student a placement (a particular
program at a particular school or school substitute) for SY 2019-2020.

RELEVANT EVIDENCE CONSIDERED:

This Hearing Officer considered the testimony of the witnesses and the documents submitted in
the parties’ disclosures (Petitioner’s Exhibits 1 through 42 and Respondent’s Exhibits 1 through
28) that were admitted into the record and are listed in Appendix A.# Witnesses’ identifying
information is listed in Appendix B.>

SUMMARY OF DECISION:

Respondent held the burden of persuasion on the issue adjudicated after Petitioner established a
prima facie case. Respondent did not sustain the burden of persuasion by a preponderance of the
evidence that it provided an appropriate placement for Student for SY 2019-2020. The Hearing
Officer directs in the order below that DCPS authorize Petitioner to obtain an independent
educational evaluation for a determination of appropriate compensatory education for the period
Student has been without a placement since the start of SY 2019-2020 until the issuance date of
this HOD.

FINDINGS OF FACT: ¢
1. Student resides with Petitioners in the District of Columbia and is a child with a disability

pursuant to IDEA, with a disability classification of ASD. DCPS is Student’s LEA.
(Petitioners’ Exhibit 1-1)

3 The Hearing Officer restated the issue at the outset of the hearing and the parties agreed that this was the issue to be
adjudicated.

4 Any items disclosed and not admitted or admitted for limited purposes were noted on the record and summarized
in Appendix A.

5 Petitioner presented three witnesses: (1) Petitioner, and two DCPS personnel: (2) Compliance Manager and (3)
Non-Public Monitor. Respondent presented four witnesses: (1) Compliance Manager and (2) Non-Public Monitor
who Petitioner also called, (3) LEA representative, and (4) DCPS Psychologist.

6 The evidence (documentary and/or testimony) that is the source of the Findings of Fact (“FOF”) is noted within a
parenthesis following the finding. A document is noted by the exhibit number. The second number following the
exhibit number denotes the page of the exhibit (or the page number of the entire disclosure document) from which
the fact was extracted. When citing an exhibit that has been submitted by more than one party separately the
Hearing Officer may only cite one party’s exhibit.



. During SY 2017-2018 Student attended a non-public special education separate school
(“School A”) with DCPS funding. On May 29, 2018, School A’s Head of School wrote
Petitioners to inform them that School A had scheduled a meeting for May 29, 2018, to
inform Petitioners that School A would be working with DCPS to find a new and
appropriate school for Student to attend for SY 2018-2019, and would like to work with
Petitioners to develop a new individualized educational program (“IEP”) for Student as a
DCPS funded student. (Respondent’s Exhibit 3-1)

Student most recent IEP, as of the date this due process complaint was filed, was dated July
10, 2018, and prescribed the following services: 24 hours per week of specialized
instruction and the following related services: speech language pathology (‘“SLP”) for 12
hours per month, occupational therapy (“OT”) for 8 hours per month, and behavioral
support services (“BSS”) for four hour per month, as well as monthly consultation services
in all three related services. Student’s least restrictive environment (“LRE”) prescribed by
the IEP was 100% outside of the general education with an LRE placement category of a
“Separate school.” (Petitioners’ Exhibit 1-20, 1-23)

. On September 17, 2018, DCPS provided Petitioners a copy of an acceptance letter to a
non-public special education separate school (“School B”) for Student to attend for SY
2018-2019. (Respondent’s Exhibits 7-1, 7-4, 7-6)

. On September 19, 2018, DCPS issued a prior written notice (“PWN”’) informing Petitioners
that Student’s school was changing to School B. (Respondent’s Exhibit §8-5)

. On October 12, 2018, Petitioners filed a due process complaint against DCPS alleging,
inter alia, that DCPS had failed to provide Student an appropriate placement/location of
services for SY 2018-2019 and challenging the appropriateness of School B. The due
process complaint did not challenge Student’s July 10, 2018, IEP. A due process hearing
was held on Petitioner’s due process complaint on January 2, 2019, that resulted in an HOD
issued on January 11, 2019. (Respondent’s Exhibit 1-2)

. The January 11, 2019, found that DCPS had proposed School B to implement Student’s
July 10, 2018, IEP for SY 2018-2019. Although Petitioners did not find School B
acceptable and Student did not attend School B, the HOD concluded that DCPS had met
its burden of persuasion on educational placement and the appropriateness of School B and
dismissed Petitioners’ due process complaint with prejudice. (Respondent’s Exhibit 14)

. On October 18, 2018, DCPS informed Petitioners’ that a different non-public special
education separate school (“School C”) had been identified as Student’s location of
services (“LOS”) and the school Student should attend for SY 2018-2019. (Respondent’s
Exhibit 10-2)

. On November 7, 2018, DCPS issued a PWN to Petitioners recounting that School C had
been identified as Student’s LOS and providing a start date for Student attend School C.
(Respondent’s Exhibit 10-3)
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On December 20, 2018, Petitioner’s filed another due process complaint against DCPS
alleging, inter alia, that DCPS failed to provide Student an appropriate placement/location
of services for SY 2018-2019. This complaint challenged the appropriateness of School
C, the second non-public special education separate school DCPS proposed for Student for
SY 2018-2019. A due process hearing was held on that complaint on March 11, 2019, that
resulted in an HOD issued on March 21, 2019. The HOD concluded that DCPS met its
burden of persuasion on educational placement and the appropriateness of School C, the
second school DCPS had proposed. The HOD dismissed Petitioners’ due process
complaint with prejudice. (Respondent’s Exhibits 15, 18)

Both of the January 11, 2019, HOD and the March 21, 2019, HOD are now on appeal.
During the pendency of both due process complaints, and for the remainder of SY 2018-
2019, Student did not attend any school and Student’s mother (“Petitioner”’) has been
providing Student home instruction using the curriculum that she gleans from the work that
Student’s sibling, who is attending school, is being provided at school. (Petitioner’s
testimony)

DCPS convened an Analysis of Existing Data (“AED”) meeting at which Petitioner and
her legal counsel requested that DCPS conduct updated cognitive testing. On February 14,
2019, DCPS issued a PWN noticing Petitioners that DCPS intended to proceed with the
reevaluation process for Student with a complete comprehensive psychological evaluation
and to review an independent OT and SLP evaluation. (Petitioner’s Exhibits 2-1, 3-3)

On March 15, 2019, a DCPS representative reached out to Petitioner to schedule an
assessment time and date for DCPS to conduct assessments of Student. As discussed
during the AED meeting, because Student was not attending school, the assessments were
to be conducted at DCPS’ central office. (Petitioner’s Exhibit 10-1)

On March 18, 2019, DCPS notified Petitioner and her counsel that DCPS would continue
to find a location or school for Student attend and send referrals to each school that had an
OSSE Certification of Approval (“COA”) for Student’s disability -classification.
(Petitioner’s Exhibit 11-1)

In March 2019, April 2019, and May 2019 DCPS identified several additional non-public
schools for Petitioner and Student to visit and to consider for Student to attend. Petitioner
did not find any of these schools to be acceptable for reasons including what she and/or her
counsel believed were inappropriate class sizes inconsistent with Student’s IEP. Student
did not attend any of the proposed schools and remained out of school for the remainder of
SY 2018-2019. (Witness 1’s testimony, Witness 2’s testimony, Petitioner’s testimony,
Petitioner’s Exhibits 12, 14, 16, 17, 18, 20).

From March through June 2019, DCPS conducted evaluations of Student and received and
reviewed independent evaluations Petitioner provided DCPS. (Witness 3’s testimony,
Petitioner’s Exhibit 19, Respondent’s Exhibit 20, 20-A, 21, 22)



17. On June 17, 2019, DCPS’ Monitoring Specialist sent an email to Petitioner informing her
that DPCS would meet to review Student’s triennial evaluation, review Student’s eligibility
and develop Student’s annual IEP. (Petitioner’s Exhibit 22)

18. On July 25, 2019, DCPS along with Petitioner and counsel met at DCPS’ central office for
Student’s eligibility and annual IEP meeting. The team concluded Student continued to
meet criteria for the ASD disability classification. The team began developing Student’s
IEP, but did not complete the IEP. During the meeting there was disagreement about the
class size restriction that had been changed in the IEP that DCPS proposed at the meeting.
Because the meeting had run over the scheduled time and because DCPS staff perceived
Petitioner’s counsel’s behavior in the meeting to have become hostile, DCPS concluded
the meeting before all sections of the IEP had been discussed and finalized. Despite
Petitioner’s counsel’s insistence that the meeting continue so the IEP could be completed,
the DCPS team agreed to reconvene at another time to finalize the IEP. (Witness 1’s
testimony, Witness 3’s testimony, Respondent’s Exhibits 23, 24)

19. DCPS did not reconvene and finalize Student’s IEP prior to the start of SY 2019-2020.
Petitioners were not responsible for the IEP meeting not being reconvened prior to the start
of SY 2019-2020. DCPS did not send any new referrals to non-public special education
separate schools prior to the start of SY 2019-2020 for Student to attend during SY 2019-
2020, principally because Student’s IEP had not yet been updated and finalized. (Witness
2’s testimony)

20. Petitioners filed the current due process complaint on September 6, 2019, prior to the IEP
team reconvening. The IEP team reconvened on September 25, 2019, and finalized
Student’s IEP. (Respondent’s Exhibit 26)

21. DCPS has sent referrals to schools for Student to attend in SY 2019-2020 to implement the
IEP that was developed September 25, 2019. However, Student remains out of school.
(Petitioner’s testimony, Witness 2’s testimony)

CONCLUSIONS OF LAW:

Pursuant to IDEA §1415 (f)(3)(E)(1) a decision made by a hearing officer shall be made on
substantive grounds based on a determination of whether the child received a free appropriate
public education (“FAPE”).

Pursuant to IDEA §1415 (f)(3)(E)(ii), in matters alleging a procedural violation, a hearing officer
may find that a child did not receive FAPE only if the procedural inadequacies impeded the child’s
right to FAPE, significantly impeded the parent’s opportunity to participate in the decision-making
process regarding provision of FAPE, or caused the child a deprivation of educational benefits.
An IDEA claim is viable only if [DCPS’] procedural violations affected the student’s substantive
rights.” Lesesne v. District of Columbia, 447 F.3d 828, 834 (D.C. Cir. 2006)

34 C.F.R. § 300.17 provides:



A free appropriate public education or FAPE means special education and related services that--
(a) Are provided at public expense, under public supervision and direction, and without charge;
(b) Meet the standards of the SEA, including the requirements of this part; (c¢) Include an
appropriate preschool, elementary school, or secondary school education in the State involved;
and (d) Are provided in conformity with an individualized education program (IEP) that meets the
requirements of Sec. 300.320 through 300.324

Pursuant to SE DCMR 3030.14 the burden of proof is the responsibility of the party seeking relief.
7 Schaffer v. Weast, 546 U.S. 49, 126 S.Ct. 528 (2005). In this case, as noted in the PHO and at
the hearing, Petitioner had burden of production on the issue to be adjudicated and Respondent
held the burden of persuasion after Petitioner established a prima facie case.s The normal standard
is preponderance of the evidence. See, e.g. N.G. V. District of Columbia 556 f. Sup. 2d (D.D.C.
2008) se also 20 U.S.C. §1451 (1)(2)(C)(iii).

ISSUE: Whether DCPS denied Student a FAPE by failing to offer Student a placement (a
particular program at a particular school or school substitute) for SY 2019-2020.

Conclusion: Respondent did not sustain the burden of persuasion by a preponderance of the
evidence on this issue.

In Board of Education v. Rowley the United States Supreme Court set forth a two-part inquiry for
determining whether a school district has satisfied the FAPE requirement. First, the state must
have "complied with the procedures set forth in the Act." Rowley, 458 U.S. at 206. Second, the
IEP that is developed must be "reasonably calculated to enable the child to receive educational
benefits." Rowley, 458 U.S. at 206-07. To be appropriate under 34 C.F.R. § 300.324, the IEP must

7 The burden of proof shall be the responsibility of the party seeking relief. Based solely upon the evidence
presented at the hearing, an impartial hearing officer shall determine whether the party seeking relief presented
sufficient evidence to meet the burden of proof.

8 DC Code § 38-2571.03 (6) provides:

(A) In special education due process hearings occurring pursuant to IDEA (20 U.S.C. § 1415(f) and 20 U.S.C. §
1439(a)(1)), the party who filed for the due process hearing shall bear the burden of production and the burden of
persuasion; except, that:

(1) Where there is a dispute about the appropriateness of the child’s individual educational program or
placement, or of the program or placement proposed by the public agency, the public agency shall hold the burden of
persuasion on the appropriateness of the existing or proposed program or placement; provided, that the party
requesting the due process hearing shall retain the burden of production and shall establish a prima facie case before
the burden of persuasion falls on the public agency. The burden of persuasion shall be met by a preponderance of the
evidence.

(i) Where a party seeks tuition reimbursement for unilateral placement, the party seeking
reimbursement shall bear the burden of production and the burden of persuasion on the appropriateness of the
unilateral placement; provided, that the hearing officer shall have the authority to bifurcate a hearing regarding a
unilateral placement; provided further, that if the hearing officer determines that the program offered by the public
agency is appropriate, it is not necessary to inquire into the appropriateness of the unilateral placement.

(B) This paragraph shall apply to special education due process hearings resulting from complaints filed after July 1,
2016.



consider the (i) strengths of the child; (i1) concerns of the parents; (iii) results of the initial or most
recent evaluation; and (iv) academic, developmental, and functional needs of the child.

Pursuant to the Supreme Court decision, Endrew F. v. Douglas County School District Re-1, a
district must provide “an IEP reasonably calculated to enable a child to make progress appropriate,
in light of the child's circumstances.” 137 S. Ct. 988, 999 (2017).

Pursuant to 34 C.F.R. § 300.323 at the beginning of each school year, each public agency must
have an IEP effect for each child with a disability within its jurisdiction.

The legal standard under the IDEA is that DCPS “must place the student in a setting that is capable
of fulfilling the student’s IEP.” Johnson v. Dist. of Columbia, 962 F. Supp. 2d 263, 267 (D.D.C.
2013). See also O.O. ex rel. Pabo v. Dist. of Columbia, 573 F. Supp. 2d 41, 53 (D.D.C. 2008)
(placement must be in a school that can fulfill the student’s IEP requirements).

In determining the educational placement of a child with a disability, each public agency must
ensure that the placement decision is made by a group of persons, including the parents, and other
persons knowledgeable about the child, the meaning of the evaluation data, and the placement
options; and is made in conformity with the Least Restrictive Environment provisions of the IDEA;
and the public agency must ensure that the child's placement is determined at least annually, is
based on the child's IEP, and is as close as possible to the child's home. See 34 C.F.R. § 300.116.°

Removing a child with disabilities "from the regular education environment occurs only when the
nature or severity of the disability is such that education in regular classes cannot be achieved
satisfactorily." 34 C.F.R. § 300.550; 34 C.F.R. §300.114 see also 20 U.S.C. § (a)(5)(A) (a disabled
child is to participate in the same activities as non-disabled children to the "maximum extent
appropriate"); Roark ex rel. Roark v. District of Columbia, 460 F.Supp.2d 32, 43 (D.D.C. 2006)
("The IDEA requires school districts to place disabled children in the least restrictive environment
possible.")

Pursuant to D.C. Code § 38-2561.02(c) Special education placements shall be made in the
following order or priority; provided, that the placement is appropriate for the student and made
in accordance with the IDEA and this chapter: (1) DCPS schools, or District of Columbia public
charter schools pursuant to an agreement between DCPS and the public charter school; (2) Private
or residential District of Columbia facilities; and (3) Facilities outside of the District of Columbia.

The evidence demonstrates that DCPS developed an IEP for Student in July 10, 2018, that
prescribed that Student’s LRE was a separate school. DCPS attempted to implement Student’s

9 Pursuant to 34 C.F.R. § 300.115 - Continuum of alternative placements (a) Each public agency must ensure that a
continuum of alternative placements is available to meet the needs of children with disabilities for special education
and related services. (b) The continuum required in paragraph (a) of this section must-- (1) Include the alternative
placements listed in the definition of special education under Sec. 300.38 (instruction in regular classes, special
classes, special schools, home instruction, and instruction in hospitals and institutions); and (2) Make provision for
supplementary services (such as resource room or itinerant instruction) to be provided in conjunction with regular
class placement.



IEP through Student’s placement in at least two non-public special education separate schools
during SY 2018-2019. Petitioners did not accept those school placements and challenged the
placements in due process hearings in which Petitioners did not prevail. During the pendency of
those cases, Student was not in school and Petitioner made efforts to educate Student at home.

Nonetheless, DCPS continued to seek appropriate school placements for Student, and during
spring and summer 2018, DCPS initiated evaluations, reviewed and redetermined Student’s
eligibility and attempted to finalize an IEP for Student that would be effective for SY 2019-2020.

Although DCPS asserts that July 25, 2019, IEP meeting at which it was to develop Student’s SY
2019-2020 IEP was cut short because of disruptive actions by Petitioners’ counsel, there was no
evidence that DCPS’ failure to finalize Student’s IEP and offer Student an educational placement
by the start of SY 2019-2020 was the fault of Petitioner or her representative.

DCPS has apparently made diligent and fairly consistent efforts to provide Student a FAPE with
an IEP and an appropriate school placement at which Student’s IEP can be implemented.
Nonetheless, the facts indicate that due to no fault of Petitioners, DCPS did not finalize Student’s
IEP prior to the start of SY 2019-2020 and did not offer Student an educational placement at the
start of SY 2019-2020. Consequently, the Hearing Officer must conclude that the failure to
provide Student both an IEP and educational placement by the start of SY 2019-2020 rests with
DCPS, and resulted in a denial of FAPE to Student.

The evidence demonstrates that DCPS finalized Student’s IEP on September 25, 2019, and has
since that date taken steps to determine a school placement for Student for SY 2019-2020 that can
implement that IEP. The Hearing Officer is aware that after Petitioners’ current due process
complaint was filed and after DCPS finalized Student’s IEP on September 25, 2019, Petitioners’
filed another due process complaint challenging the appropriateness of the September 25, 2019,
IEP. That due process complaint has yet to be adjudicated.

Remedy:

A hearing officer may award appropriate equitable relief when there has been an actionable
violation of IDEA. See 20 U.S.C. § 1415(H)(3)(E)(i1)(I); Eley v. District of Columbia, 2012 WL
3656471, 11 (D.D.C. Aug. 24, 2012) (citing Branham v. District of Columbia, 427 F.3d at 11-12.)
The Hearing Officer has concluded that Student was denied a FAPE by DCPS and has directed
that DCPS, in the order below, remedy that denial.

Under the theory of compensatory education, "courts and hearing officers may award educational
services to be provided prospectively to compensate for a past deficient program. The inquiry must
be fact-specific and, to accomplish IDEA's purposes, the ultimate award must be reasonably
calculated to provide the educational benefits that likely would have accrued from special
education services the school district should have supplied in the first place." Reid, 401 F.3d 522
& 524. To aid the court or hearing officer's fact-specific inquiry, "the parties must have some
opportunity to present evidence regarding [the student's] specific educational deficits resulting
from his loss of FAPE and the specific compensatory measures needed to best correct those
deficits." Id. at 526.



In the current complaint Petitioners seek as relief that the Hearing Officer find that DCPS denied
Student a FAPE and order DCPS to fund, at market rates, Student’s instruction and services,
including access to all standard and necessary materials and resources, at home until DCPS
provides Student an appropriate school placement, and fund appropriate compensatory education
or fund a compensatory education evaluation and reserve a compensatory education award.

In light of the fact that DCPS has now developed an updated IEP for Student and is currently
making referrals to non-public special education separate schools for Student to attend in SY 2019-
2020, the Hearing Officer does not find it appropriate to award Petitioners their requested relief of
“all standard and necessary materials and resources, at home until DCPS provides Student an
appropriate school placement.” However, the Hearing Officer finds it quite appropriate to award
Student compensatory education for the period Student has been without a school placement since
the start of SY 2019-2020 until the date of this decision and order.

Petitioners, however, did not present any evidence as to compensatory education and there is no
evidence in the record from which the Hearing Officer can fashion an award. Therefore, the
Hearing Officer directs in the order below that DCPS grant Petitioners authorization to obtain an
independent education evaluation for the purpose of determining appropriate compensatory
education. Such an evaluation should appropriately consider what if any progress Student would

have made during the approximate three-month period Student was without an school placement
from the start of SY 2019-2020 until the date of this order.

Student’s performance as of the most recent evaluations conducted and reviewed by Student’s IEP
team in July 2019 are a likely bench mark from which to measure any progress that Student could
have made in that three-month period.

ORDER: 10

1. DCPS shall, within ten (10) business days of the issuance of this order, provide Petitioner
authorization for an independent educational evaluation, at the OSSE prescribed rate, to
determine appropriate compensatory education for Student’s being without an educational
placement for the approximate three-month period starting from the first school day of SY
2019-2020 until the date of this order. Student’s performance as of the most recent
evaluations conducted and reviewed by Student’s IEP team are a likely bench mark from
which to measure any progress that Student could have made in that three-month period.

2. Petitioner is hereby authorized to seek compensatory education for the denial of FAPE
determined in this HOD, with the support of the evaluation that DCPS is directed to
authorize in this order, either in a team meeting with DCPS and/or through filing and
adjudicating a due process complaint.

3. All other relief requested by Petitioner is denied.

10 Any delay in Respondent meeting the timelines of this Order that is the result of action or inaction by Petitioner
shall extend the timelines on a day for day basis.

10



APPEAL PROCESS:

The decision issued by the Hearing Officer is final, except that any party aggrieved by the findings
and decision of the Hearing Officer shall have ninety (90) days from the date of the decision of the
Hearing Officer to file a civil action with respect to the issues presented at the due process hearing
in a District Court of the United States or a District of Columbia court of competent jurisdiction,
as provided in 20 U.S.C. §1415(1)(2).

/S/ Coles B. Ruff

Coles B. Ruff, Esq.
Hearing Officer
Date: November 20, 2019

Copies to: Counsel for Petitioner
Counsel for LEA
OSSE-SPED {due.process@dc.gov}
ODR {hearing.office@dc.gov}
contact.resolution@dc.gov
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