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(c) An appropriate award of compensatory education for Student, based on DCPS’ 
failure to provide a FAPE in 2013 and 2014, in that the 2013 and 2014 IEPs: 
contained insufficient levels of specialized instruction and speech-language 
services; failed to respond to Student’s lack of progress toward meeting his annual 
goals, in that they repeated wholesale certain goals and objectives across IEPs; 
relied too heavily on his full scale IQ; and lacked an appropriate behavioral plan.   

 
RELIEF REQUESTED 

 As discussed at the August 2, 2016 PHC and reflected in the August 3, 2016 PHO, 
Petitioner requested the following relief from the 2016 DPH:  
 

(a) an order determining that Petitioner’s claims regarding the 2010, 2011 and 2012 
IEPs are not time-barred, because they should not have been discovered by a 
layperson prior to December 16, 2012; 

(b) an order determining that Student’s 2010, 2011 and 2012 IEPs were not based on 
current and adequate evaluations; 

(c) an order awarding compensatory education in the form of (1) an adequate number 
of instruction hours with private providers selected by Parent, and/or (2) an order 
for Student to attend an alternative educational placement with special education 
services and possibly some mainstreaming capability for the amount of time 
Student suffered educational deprivation. 

 
FINDINGS OF FACT3 

1.   is  years old, and resides with his mother   (“Parent”) in 
Washington, D.C.  

 
2.  was initially determined eligible for special education and related 

services on October 4, 2007.4   Student’s disability classification is “Intellectual Disability” 
(“ID”), and he is on track to receive a high school certificate of completion, rather than a high 
school diploma.5 

 
3.  has speech and language impairments.6  Cognitively, Student has 

particular weaknesses in the areas of working memory and processing speed, which represent his 
most significant learning challenges.   

 
4.  is a pleasant and engaging young man with many social strengths.  He 

has had periods of significant strife and dissention with his peers over the years, but he has also 

                                                 
3 This decision specifically adopts and references certain findings from the Court.  However, this decision 
does not seek to depart from any of the Court’s factual findings, even to the extent that they are not 
directly referenced.  Except where otherwise indicated, citations to the District Court’s decision and order 
refer to the versions issued directly from the Court to the parties and the Office of Dispute Resolution, 
rather than the published version of the decision. 
4 P-30-1. 
5 P-6. 
6Testimony of ; testimony of ; P-19; P-24. 
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70.  had an IEP dated September 28, 2010.  The following provision is 
included on page 1 of the IEP:  “I agree with the contents of this IEP.  I have had an opportunity 
to be involved in the development of this IEP.  I have received a copy of this IEP and a copy of 
the procedural safeguards and parent rights pertaining to special education.  I provide consent for 
services to be initiated in this IEP document.”  The version included in the disclosures is 
unsigned.76 
 
 71.  had an IEP dated May 24, 2011.  The following provision is included 
on page 1 of the IEP:  “I agree with the contents of this IEP.  I have had an opportunity to be 
involved in the development of this IEP.  I have received a copy of this IEP and a copy of the 
procedural safeguards and parent rights pertaining to special education.  I provide consent for 
services to be initiated in this IEP document.”  The version included in the disclosures is 
unsigned.77 
 

72.  had an IEP dated March 20, 2012.  The following provision is included 
on the final page of the IEP (page 9): “The terms set forth in this IEP are not invalidated, in 
whole or in part, by disagreement from any participant, including the parent.  A parent who 
disagrees with an IEP Team decision regarding the student’s eligibility, evaluation, placement, or 
terms of service may challenge the decision by exercising the rights afforded to all parents under 
the procedural safeguards.  A parent may refuse to provide consent for the initial provision of 
services, or revoke previously provided consent at any time if disagreement about services arises 
after the initial provision of services.  [34 C.F.R. §300.9(c)(1); 34 C.F.R. §300.300(b)(4)]  A 
parent who revokes consent for Part B services does so fully for all special education and related 
services listed on the student’s IEP.”  The version included in the disclosures is unsigned.78 
 

73. On March 4, 2013, Parent was sent a PWN informing her that  had been 
reevaluated and continued to qualify for special education and related services.  The PWN 
included the following language.  “Parents of a student with a disability have specific rights 
under the IDEA, Part B that are outlined in the procedural safeguards notice.  Please feel free to 
contact the person listed below to receive a copy of the procedural safeguards notice, receive 
assistance understanding the procedural safeguards notice, or receive additional information 
about the Part B process.  The person identified below [Special Education Teacher] may also 
assist you in identifying resources to help understand Part B of the IDEA or with any additional 
questions regarding the student’s educational needs.”  The version included in the disclosures is 
unsigned.79 

 
 74.  had an IEP dated March 4, 2013.  The following provision is included 
on the final page of the IEP (page 11): “The terms set forth in this IEP are not invalidated, in 
whole or in part, by disagreement from any participant, including the parent.  A parent who 
disagrees with an IEP Team decision regarding the parent.  A parent who disagrees with an IEP 
Team decision regarding the student’s eligibility, evaluation, placement, or terms of service may 
challenge the decision by exercising the rights afforded to all parents under the procedural 

                                                 
76 P-30-1. 
77 P-28. 
78 P-27. 
79 P-22-11. 
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whether DCPS denied Student a FAPE by failing to implement99 the specified IEPs;100 (3) 
whether DCPS denied Student a FAPE by consistently disciplining Student for behavior that was 
a manifestation of disability, and by never suggesting the need for an FBA. 
 

A parent’s due process complaint must be based on allegations that occurred not more 
than two years before the date the parent “knew or should have known about the alleged action 
that forms the basis of the due process complaint,” except when the LEA misrepresented to the 
parent that it had resolved the problem forming the basis of the due process complaint, or the 
LEA withheld information the IDEA requires it to provide to the parent.  34 C.F.R. §§ 
300.507(a)(2), 300.512(e).  Hearing officers “will have to make determinations, on a case-by-
case basis, of factors affecting whether the parent ‘knew or should have known’ about the action 
that is the basis of the complaint.”  Analysis and Comments, Federal Register Vol. 71, No. 156 
(August 14, 2006) (“Analysis and Comments”) at page 46706.  “The IDEA’s plain language 
states that the limitations period is two years from the date that the parents knew of the 
complained-of action, not two years from the date the parents knew the action taken was wrong.”  
Bell v. Board of Education of the Albuquerque Public Schools, 50 IDELR 285 (D.N.M 2008); 
see also, J.P. v. Enid Public Schools, 2009 WL 3104014 at *6 (W.D.Ok. 2009) (“The IDEA's 
two-year limitation on claims, however, is triggered when the parent ‘knew or should have 
known about the alleged action that forms the basis of the complaint’ and not when the parent 
becomes aware that the school district's actions are actionable.”). 

 
Parent participated in the September 28, 2010 and March 20, 2012 IEP team meetings.  

She did not attend Student’s May 17, 2011 IEP team meeting; however, there is no evidence that 
she was not permitted to attend and/or that she was not provided a copy of the IEP.  Parent was 
provided various PWNs regarding her son’s education through the years, including from 2010 to 
2012.  Though her signature does not appear on all the notices, the undersigned concludes that 
she timely received from DCPS the language included in the PWNs, notifying her of her right to 
challenge IEP team decisions with which she disagreed.101   

 
The specificity of Student’s IEP goals, the extent to which the goals were measurable, the 

extent to which the IEP baselines could be measured, the extent to which Parent was receiving 
sufficient information to assess whether Student was progressing on his goals, the extent to 
which the IEPs consisted almost exclusively of accommodations and lacked research based 
instruction, and the extent to which Student had an FBA and/or a BIP would all have been 
readily apparent from the IEPs and other documents Parent received, such as eligibility and 
PWN documents; would be available for Parent to observe; and/or would have been otherwise 

                                                 
99 The Court analyzed this issue as an allegation that the IEPs were not reasonably calculated to provide 
Student educational benefit, rather than as a failure to implement claim.  District Court decision at 28. 
100 Specifically, Petitioner alleged that DCPS consistently failed to provide Student with appropriate 
instruction in reading, math, written language, behavioral supports, speech and language, and executive 
functioning. 
101 The referenced notices that are unsigned were included in Petitioner’s disclosures.  A signed version of 
such a notice is included in Respondent’s disclosures.  This perhaps indicates that Respondent collected 
and retained signed versions of the documents, while providing to Parent for her records copies that may 
not have been signed.  In any event, there was no allegation or testimony that Parent did not timely 
receive such notices.   
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school district “should have supplied in the first place.” Id. at 524.  A compensatory education 
award must “rely on individualized assessments” after a “fact specific” inquiry. Id. “In 
formulating a new compensatory education award, the hearing officer must determine ‘what 
services [the student] needs to elevate him to the position he would have occupied absent the 
school district’s failures.’” Stanton v. Dist. of D.C., 680 F.Supp.2d 201, 206 (D.D.C. 2010), 
quoting Anthony v. District of Columbia, 463 F.Supp.2d 37, 44 (D.D.C. 2006); 
Reid, 401 F.3d at 527.  See also, e.g., Turner v. District of Columbia, 2013 WL 3324358, 10-11 
(D.D.C. July 2, 2013). 

 
In calculating an appropriate compensatory education award, some jurisdictions routinely 

use as their starting point the number of days/hours a student was denied a FAPE, and then 
calculate the amount of time that should be awarded for each day/hour of a denial of FAPE.  See 
Jana K ex rl. Tim K. v. Annville-Cleona School Dist., 39 F.Supp. 3d 584, 608 (M.D.Pa. 2014) 
(“[T]he appropriate and reasonable level of reimbursement will match the quantity of services 
improperly withheld throughout that time period, unless the evidence shows that the child 
requires more or less education to be placed in the position he or she would have occupied absent 
the school district’s deficiencies.”); see also M.C v. Central Regional School District, 81 F.3d 
389, 397 (3rd Cir. 1996) (“a disabled child is entitled to compensatory education for a period 
equal to the period of deprivation but excluding the time reasonably required for the school 
district to rectify the problem.”); A.W. v. Middletown Area School District, 2016 WL 6216093 
*7 (M.D.Pa. 2016).   

 
However, courts in this jurisdiction have consistently declined to use the number of 

days/hours a student was denied a FAPE as the default starting point for compensatory education 
awards.  Rather, the educational deficits the student has suffered as a result of a FAPE denial, 
coupled with the amount of services required to bring the student to the place s/he would have 
been had there not been a FAPE denial is the consistent standard for relief in this jurisdiction. 
See Branham v. D.C., 427 F.3d 7, 11 (D.C. Cir. 2005) (“In crafting a compensatory education 
award, the Hearing Officer must engage in a fact-intensive analysis that is qualitative rather than 
quantitative.”).  See also, Reid, 401 F.3d at 523, citing Burlington v. Department of Education of 
Massachusetts, 471 U.S. 359, 374 (1985) (“‘Compensatory education is not a contractual 
remedy, but an equitable remedy, part of the court’s resources in crafting ‘appropriate relief.’”)  
The Court in this case also stated that it “rejects plaintiffs’ formulaic assertion that  is 
entitled to one full day of compensatory education for every day he was denied a FAPE in 2013 
and 2014.” District Court decision at 27.  However, “[a] compensatory award constructed with 
the aid of a formula is not per se invalid . . . if it represents an individually-tailored approach to 
meet the student’s unique prospective needs, as opposed to a backwards-looking calculation of 
educational units denied to a student.”  Friendship Edison Pub. Charter Sch. Collegiate Campus 
v. Nesbitt, 532 F.Supp.2d 121,123 (D.D.C. 2008). 
 

Through the March 27, 2015 HOD, the undersigned awarded to Student fifty hours of 
“behavioral support services to be utilized for mentoring, individual and/or family counseling, 
and/or any other reasonable purpose of Parent’s choice” as compensatory education for DCPS’ 
failure to conduct an FBA and put in place a BIP in 2013 and 2014.   The Court has ordered that, 
on remand, Student receive a compensatory education award that better addresses the pervasive 
impact his behavioral problems and lack of an appropriate behavioral plan had on his education, 
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and also addresses DCPS’ failure to provide a FAPE in 2013 and 2014, in that the 2013 and 2014 
IEPs: contained insufficient levels of specialized education and speech-language services; failed 
to respond to Student’s lack of progress toward meeting his annual goals, in that they repeated 
wholesale certain goals and objectives across IEPs; and relied too heavily on his FSIQ.  The 
undersigned concludes that the period of harm is from September 2010 through February 2015 
(from the time Student received the first IEP (in 2010) this decision finds denied him a FAPE, 
until he was no longer being educated pursuant to the most recent IEP the Court and this decision 
found denied him a FAPE (once his 2014 IEP was replaced by the 2015 IEP which is not being 
litigated in this action).  However, the relevant considerations are where  would be as 
of the issuance of this decision had the denials of FAPE not occurred during the period of harm, 
and what it will take to get Student from where he is today to where he would have been.  See 
B.D. v. District of Columbia, 67 IDELR 135 (D.C. Cir. 2016) (the court/hearing officer must 
“fashion a compensatory education award that seeks to put [a student] in the educational position 
he would be in at the time of the new award had the District not denied him a FAPE [during the 
period of harm].” 

 
As a means of assessing the type of progress Student would have made had it not been 

for the denials of FAPE, the undersigned examined  present levels of performance in 
his February 2014 IEP (the most recent challenged IEP), his February 2015 IEP (which made 
significant changes such as varying and in some case expanding Student’s goals, and augmenting 
some of his services), and his most current February 2016 IEP, which did not diminish any of the 
positive changes made in 2015.  During the two-year period from February 2014 to February 
2016, Student went from approximately the Kindergarten through 2nd grade level (varying by 
skill) in math to approximately a 3rd/4th grade level.  Had Student had appropriate services 
beginning in 2010, the undersigned concludes he would now be functioning at an approximately 
5th/6th grade level.  This finding factors in the fact that math is a relative strength for Student, and 
the fact that he would have been able to make more progress in math had his reading and speech 
skills been stronger.   

 
From 2014 to 2016, Student made no net gain in reading, and remained at approximately 

the Kindergarten/1st grade level.  Based on the testimony that Student made one year’s progress 
in reading during the 43 hours he was at LMB during the summer of 2016, the undersigned 
concludes that he would be reading at approximately the 2nd grade reading level by now, had he 
had appropriate specialized instruction and behavioral support services since 2010.  In reaching 
this finding, the undersigned factors in the impact Student’s working memory has on his ability 
to retain information, and the extent to which it has resulted in waves of progress and regression 
for him in reading in the past.  The progress Student made during a short period of time at LMB 
during the summer of 2016 was significant.  However, it was based on a foundation of what 
Student had previously been taught at DCPS, where he has achieved as high as the 1.5 grade 
level in the past, though the progress was not long lasting.  Because Student had already been 
taught reading on the Kindergarten/first grade level for several years prior to his time with LMB 
during the summer of 2016, it is not likely that once he advances to information beyond the 
highest level he has attained to date, his progress with the brand new information would continue 
at the same pace he experienced at LMB during the summer of 2016.  Additionally, had Student 
been receiving appropriate services through DCPS from 2010, those services would have been 
less concentrated (approximately five hours per week of reading, for example, rather than four 
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All other relief Petitioner requested is DENIED. 
 

 SO ORDERED. 
 
Date:  November 24, 2016      /s/ NaKeisha Sylver Blount 
         Hearing Officer 
 
Copies to: 
Petitioner (by U.S. mail) 
Petitioner’s Attorney:  Dennis McAndrews, Esq. and Caitlin McAndrews, Esq. (electronically) 
DCPS’ Attorney:  Maya Washington, Esq. (electronically) 
Chief Hearing Officer Virginia Dietrich, Esq. (electronically) 
DCPS (electronically) 
ODR (electronically) 

 
NOTICE OF RIGHT TO APPEAL 

 
 This is the final administrative decision in this matter.  Any party aggrieved by this 
Hearing Officer Determination may bring a civil action in any state court of competent 
jurisdiction or in a District Court of the United States without regard to the amount in 
controversy within ninety (90) days from the date of the Hearing Officer Determination, in 
accordance with 20 U.S.C. §1415(i). 
 




