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JURISDICTION: 
 
The hearing was conducted and this decision was written pursuant to the Individuals with 
Disabilities Act (“IDEA”), P.L. 101-476, as amended by P.L. 105-17 and the Individuals with 
Disabilities Education Improvement Act of 2004, the District of Columbia Code, Title 38 Subtitle 
VII, and the District of Columbia Municipal Regulations, Title 5 Chapter E30.  The Due Process 
Hearing was convened on November 1, 2016, and November 2, 2016, at the District of Columbia 
Office of the State Superintendent of Education (“OSSE”) Office of Dispute Resolution 810 First 
Street, NE, Washington, D.C. 20003, in Hearing Room 2006.  
 
BACKGROUND AND PROCEDURAL HISTORY:  
 
The student is age _____ and in grade _____.2   He is a child with a disability pursuant to IDEA 
with a disability classification of other health impairment (“OHI”) due to Attention Deficit 
Hyperactivity Disorder (“ADHD”).  The student resides in the District of Columbia with his 
grandparent and guardian (“Petitioner”) 3 and attends a District of Columbia Public Schools 
(“DCPS”) high school (“School A”).    
 
During school year (“SY”) 2014-2015 and SY 2015-2016 the student attended a District of 
Columbia Public Charter School, (“School B”), for which DCPS is the local educational agency 
(“LEA”).  
 
On September 6, 2016, Petitioner filed a due process complaint in which she alleged the LEA 
denied the student a free appropriate public education (“FAPE”) by: (1) failing to timely revise 
the student’s IEP following the April 11, 2016, IEP meeting to include speech language supports 
and other accommodations and (2) failing to provide the student with an appropriate IEP 
following the student’s June 6, 2016, meeting.  
 
Petitioner requests the Hearing Officer order DCPS to immediately revise the student’s IEP to 
provide for specialized instruction in an outside general education setting for fifteen (15) hours 
per week and provide inclusion support in all other academic classes.  Finally, Petitioner requests 
that the student receive an award of compensatory education for denials of FAPE. 
 
On September 7, 2016, the LEA filed a timely response to the Petitioner’s complaint in which it 
denied that it failed to provide the student with a FAPE.  The LEA asserted, inter alia, that there 
was a meeting convened on or about April 11, 2016, to review the student’s occupational therapy 
(“OT”) evaluation only and the student’s IEP developed on June 3, 2016, incorporated the 
speech language services and was reasonably calculated to provide the student educational 
benefit.  
 

                                                
2 The student’s current age and grade are in indicated in Appendix B. 
 
3 The student is an adult and authorized his grandmother and guardian to represent him in this proceeding through a 
Power of Attorney for Educational Purposes. 
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The parties participated in a resolution meeting on September 16, 2016, and did not resolve the 
complaint.  The parties did not mutually agree to proceed directly to hearing.  The 45-day period 
began on October 1, 2016, and ends [and the Hearing Officer’s Determination (“HOD”) is due] 
on November 20, 2016.     
 
The undersigned Impartial Hearing Officer (“Hearing Officer”) convened a pre-hearing 
conference on the complaint on September 28, 2016.  The Hearing Officer, thereafter, issued a 
pre-hearing order (“PHO”) on October 3, 2016, outlining, inter alia, the issues to be adjudicated.    
 
The issues adjudicated are:  
 

1. Whether the LEA denied the student a FAPE by failing to timely revise the student’s IEP 
following the April 11, 2016, meeting to include speech language supports and 
accommodations which include, among other things, the development of an 
organizational system, and reminders to prepare and organize writing tasks.  

 
2. Whether the LEA denied the student a FAPE by failing to provide the student with an 

appropriate IEP following the student’s June 6, 2016, meeting, because the student’s 
specialized instruction outside general education was not increased to 15 hours per week 
and to provide inclusion support (specialized instruction inside general education) in all 
classes that require reading, writing or math. 

 
RELEVANT EVIDENCE CONSIDERED: 
 
This Hearing Officer considered the testimony of the witnesses and the documents submitted in 
the parties’ disclosures (Petitioner’s Exhibits 1 through 32 and Respondent’s Exhibits 1 through 
24) that were admitted into the record and are listed in Appendix A.4     Witnesses are listed in 
Appendix B.5 
 
SUMMARY OF DECISION: 
 
Respondent did not sustain the burden of proof by a preponderance of the evidence on issue #1 
and the Hearing Officer concluded the student was denied a FAPE by the LEA failing to timely 
revise the student’s IEP following the April 11, 2016, IEP meeting.   Respondent sustained the 
burden of proof on issue #2.  The Hearing Officer concluded that the student’s June 6, 2016, IEP 
was reasonably calculated to provide the student educational benefit and that the LEA did not 
deny the student a FAPE is with regard to the appropriateness of his June 6, 2016, IEP.  The 
Hearing Officer granted Petitioner partial relief requested in the form of 2 hours of speech 
language services. 
                                                
4 Any items disclosed and not admitted or admitted for limited purposes was noted on the record and summarized in 
Appendix A.   
 
5 Petitioner presented four witnesses: (1) Petitioner, (2) the student, (3) an independent psychologist, and (4) an 
educational advocate employed by Petitioner’s law firm.  Respondent presented two witnesses: (1) the special 
education coordinator at the student’s current school, and (2) the special education coordinator at the student’s 
former school.  
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FINDINGS OF FACT: 6   
 

1. The student is a child with a disability pursuant to IDEA with a disability classification of 
OHI due to ADHD.  The student resides in the District of Columbia with Petitioner and 
attends School A, a DCPS high school.  (Petitioner’s Exhibit 1-1)  

 
2. Prior to attending School A, during SY 2014-2015 and SY 2015-2016, the student 

attended School B, a District of Columbia public charter school for which DCPS is the 
LEA.  (Petitioner’s Exhibit 5-1, 7-1)  

 
3. School B is academically rigorous and students are encouraged to work independently 

and are provided extra resources to help meet academic demands.  During his first year at 
School B, the student had less special education support and also did not take full 
advantage of some of the resources available to him.  He had difficulty adjusting to the 
school culture and rigor and was retained the first year during SY 2014-2015.  (Witness 
4’s testimony, Respondent’s Exhibit 19) 

 
4. An independent speech language evaluation was conducted of the student in December 

2015. The evaluator concluded the student presents with average communications 
abilities, but has weaknesses in grammatical judgment and vocabulary.  The evaluator 
noted the student’s pragmatic judgment assessment indicated he is aware of what to do 
and say in social situations. However, he does not consistently carry the skill over into 
the classroom and in peer and adult interactions. The evaluator concluded the student 
presented with a speech and language impairment and recommended the student be 
provided 60 minutes per month of individual and/or group speech language services to 
increase his pragmatic language skills. The evaluator recommended a goal with three 
short-term objectives.   (Petitioner’s Exhibit 9-6) 

 
5. In December 2015 an independent comprehensive psychological evaluation was 

conducted to assess the student’s cognitive, academic and social-emotional functioning.  
The evaluation noted the student’s diagnoses of, inter alia, ADHD, mixed receptive-
expressive language disorder and autism. In addition to the noted diagnoses, the 
psychologist diagnosed the student with a specific learning disorder in reading. The 
student’s cognitive functioning was average and academic functioning was low average. 
He was operating at sixth to seventh grade level in reading, math, and written expression.  
(Witness 1’s testimony, Petitioner’s Exhibit 8-12, 8-14, 8-16)  

 
6. The psychologist recommended the student be classified under the specific learning 

disability (“SLD”) and OHI disability classifications. She also recommended, among 
other things, that the student be provided at least 15 hours per week of specialized 
instruction outside general education and specialized instruction inside general education 

                                                
6 The evidence (documentary and/or testimony) that is the source of the Finding of Fact (“FOF”) is noted within a 
parenthesis following the finding.  A document is noted by the exhibit number. The second number following the 
exhibit number denotes the page of the exhibit from which the fact was extracted.  When citing an exhibit that has 
been submitted by more than one party separately the Hearing Officer may only cite one party’s exhibit.   
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in all other academic areas.7  As a part of her evaluation she observed the student in class 
for 20 minutes but did not talk directly with any of his teachers. She reviewed 
questionnaires she provided to and received from three of the student’s teachers.  
(Witness 1’s testimony, Petitioner’s Exhibit 8-12, 8-14, 8-16)  

 
7. Petitioner filed a due process complaint on or about October 21, 2015, that resulted in 

HOD issued January 14, 2016, finding DCPS denied the student a FAPE by failing, inter 
alia, to implement and revise the student’s IEP. The HOD provided the student with 
compensatory education and ordered DCPS to increase the student’s specialized 
instructional hours to twelve (12) hours inside general education, eight (8) hours outside 
general education, and thirty (30) minutes of counseling services per week.  DCPS was 
required to fund an independent occupational therapy evaluation.  (Respondent’s Exhibit 
1-23, 1-24) 

 
8. The HOD almost doubled the amount of specialized instruction the student was to receive 

inside general education and increased his hours of instruction outside general education 
eightfold. Prior to the HOD the student’s IEP prescribed 6.5 hours per week of 
specialized instruction inside general education and 1 hour per week of specialized 
instruction outside general education.  (Petitioner’s Exhibit 7-10, Respondent’s Exhibit 1-
5) 

 
9. On February 22, 2016, School B convened an IEP meeting and amended the student’s 

IEP as directed by the January 14, 2015, HOD.  The IEP included the use of graphic 
organizers for writing, sentence starters and word banks in the classroom aids and 
services section of the IEP.  The IEP also included reduced or shortened assignments, 
preferential seating, small group testing and extended time.  (Petitioner’s Exhibits, 5-14, 
5-16, 4-1, Respondent’s Exhibit 7-1, 7-15) 

 
10. The independent OT evaluation was completed on February 23, 2016.  The evaluator 

concluded the student did not require OT services.  The evaluation stated: “there was no 
impact on learning and classroom participation noted which is directly related to the 
domains addressed by occupational therapy.”  However, the evaluator noted the student 
presents with challenges with completing academic assignments and made classroom 
recommendations including extended time for writing assignments, reviewing the 
student’s notes after lectures, proof reading checklists, and use of graphic organizer for 
writing tasks. The majority of these recommended accommodations were already 
included in the student’s February 2016 IEP.  (Petitioner’s Exhibits 10-8, 10-9 
Petitioner’s Exhibits, 5-14, 5-16)  

 

                                                
7 The psychologist was of the opinion that the level of specialized instruction in the student’s current IEP is 
insufficient and he is need of the level instruction she recommended in her evaluation.  She believes the student’s 
reading deficits would impact him in all academic courses including math. However, the Hearing Officer was not 
persuaded by her testimony, as she had not seen or assessed the student after his services had been increased 
pursuant to the January 2016, HOD and because of the student’s improved academic performance after his services 
increased, and his final passing grades in SY 2015-2016.  
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11. On April 11, 2016, a multi-disciplinary team (“MDT”) was convened to review the 
student’s independent OT evaluation. Petitioner and her attorney participated by 
telephone.  The team concluded the student was not in need of OT services but agreed to 
the following recommendations for staff:  Organizational system: color coding system or 
folders, information display on system or smart board, extended time for written 
assessment, writing check list to review grammar. The School B special education 
coordinator agreed to add these to supplemental aids section of the student’s IEP.  As 
noted, most of these were already in the student’s IEP.  (Respondent’s Exhibit 10-1, 10-
2) 

 
12. The School A speech language pathologist participated in the April 11, 2016, meeting. 

The MDT reviewed the student’s independent speech language evaluation and the speech 
language pathologist proposed and the team agreed the student be provided 60 minutes 
per month of speech language services.   (Petitioner’s Exhibit 3-1, Respondent’s Exhibits 
10-2, 12-4) 

 
13. Petitioner raised concern during the April 11, 2016, meeting that the student was failing 

some classes. The School A SEC agreed to provide the student’s third advisory report 
card and progress reports and discuss whether there was a need to increase the student’s 
services at the next MDT meeting scheduled for May 5, 2016, at which the team was to 
review the student’s vocational evaluation.  (Petitioner’s Exhibits 3-1, 17-1) 

 
14. On June 6, 2016, the MDT reconvened and reviewed the student’s independent 

psychological evaluation and vocational evaluation. During the meeting Petitioner 
learned that due to some technical issue the student’s IEP had not yet been amended to 
add speech and language therapy and the student had not yet received the speech and 
language services.  At this meeting the IEP was amended to include the speech language 
services.  (Petitioner’s Exhibits 1-20, 1-21, 1-22, 2-1, 2-2) 

 
15. The School B special education coordinator could not explain why the speech language 

services agreed to by the April 11, 2016, MDT were not put into the IEP and provided to 
the student immediately following that meeting. School A waited until the June 6, 2016, 
meeting to add the services to the IEP and begin to implement them. The student missed 
the two hours of speech language services: one hour in April 2016 and one hour May 
2016.  (Witness 4’s testimony, Respondent’s Exhibit 10-2) 

 
16. Of the four recommendations from the OT provider that were discussed at the April 11, 

2016, meeting, most had already been added to the student’s IEP in February 2016 and 
every classroom at School A had a smart-board so there was no need to add that item to 
the IEP.  The recommendation as to the appropriate organizational system was left to the 
student’s classroom teachers to implement on their own, but was not specifically added 
the student’s IEP.   (Witness 4’s testimony, Respondent’s Exhibit 10-2) 

 
17. The team agreed to changes to the student’s transition plan based upon the results of the 

student’s vocational assessment and agreed the student was eligible for special education 
and related services under the classification of other health impaired (“OHI”) but 
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disagreed as to whether the student had a specific learning disability (“SLD”) or autism 
spectrum disorder.  (Petitioner’s Exhibit 1-1, 2-2) 

 
18. During the June 6, 2016, meeting Petitioner’s attorney requested that the student receive 

an increase in specialized instruction to fifteen (15) hours outside general education.  
School A did not agree to the request and did not increase in the student’s specialized 
instruction.  The team noted that the student’s academic performance had improved since 
his special education services were increased in February 2016 that at that point English 
III was the only class the student was failing. The student was making progress on his 
IEP goals, but they were not yet mastered. The School A team believed that the IEP 
developed at the June 6, 2016, meeting provided the student the least restrictive 
environment (“LRE”).  The School A team and DCPS believed there was no need for 
additional specialized instruction inside or outside general education. (Witness 4’s 
testimony, Petitioner’s Exhibits 2-2, 17-2, Respondent’s Exhibit 12-4) 

 
19. During SY 2015-2016 the student has performed better academically than he did in SY 

2014-2015.  He started taking greater advantage of the resources available to him at 
School B.  He came to school early and stayed late and utilized the teachers’ office hours 
for more assistance.  He also had to engage in tutoring before re-taking tests.  The student 
was more invested in passing his courses in SY 2015-2016 than he was the prior school 
year.  (Witness 4’s testimony) 

 
20. Although the student struggled with the academic demands at School B and felt he would 

have benefited from additional assistance to explain work assignments. Nonetheless, the 
student completed SY 2015-2016 with passing grades in all subjects except English III 
and SAT Prep.  He was promoted to the next grade.  (Student’s testimony, Petitioner’s 
Exhibit 17-2) 

 
21. The student earned seven credits toward is high school diploma at the end of SY 2015-

2016.  At the end of the year School B expected the student to attend summer school to 
retake and pass his English III course during summer 2016; however, he did not.  
(Witness 4’s testimony) 

 
22. During SY 2016-2017 the student’s June 6, 2016, IEP is being implemented at School A. 

The student is making academic progress and passing all of his classing for the first 
advisory of SY 2016-2017.  (Witness 3’s testimony, Respondent’s Exhibit 22-1, 22-2) 

 
23. The student likes School at School A and likes his teachers and is doing better at School 

A than School B. The student requests explanations from teachers and is generally 
provided the assistance he requests.  The student is hoping and expecting to graduate high 
school at the end of SY .  (Student’s testimony) 

 
24. Petitioner’s educational advocate drafted a compensatory education plan requesting the 

following services for all denials of FAPE alleged in the due process complaint: 40 hours 
of independent tutoring, increased speech language services for three months, and DCPS 
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funding of a online credit recovery for any classes the student does not pass in the first 
semester of SY 2016-2017.   (Witness 2’s testimony, Petitioner’s Exhibit 30-6, 30-7) 

 
CONCLUSIONS OF LAW: 
 
Pursuant to IDEA §1415 (f)(3)(E)(i) a decision made by a hearing officer shall be made on 
substantive grounds based on a determination of whether the child received a free appropriate 
public education (“FAPE”).  
 
Pursuant to IDEA §1415 (f)(3)(E)(ii) in matters alleging a procedural violation, a hearing officer 
may find that a child did not receive FAPE only if the procedural inadequacies impeded the 
child’s right to FAPE, significantly impeded the parent’s opportunity to participate in the 
decision-making process regarding provision of FAPE, or caused the child a deprivation of 
educational benefits.  An IDEA claim is viable only if [DCPS’] procedural violations affected 
the student’s substantive rights.” Lesesne v. District of Columbia, 447 F.3d 828, 834 (D.C. Cir. 
2006) 
 
34 C.F.R. § 300.17 provides: 
 
A free appropriate public education or FAPE means special education and related services that-- 
(a) Are provided at public expense, under public supervision and direction, and without charge; 
(b) Meet the standards of the SEA, including the requirements of this part; (c) Include an 
appropriate preschool, elementary school, or secondary school education in the State involved; 
and (d) Are provided in conformity with an individualized education program (IEP) that meets 
the requirements of Sec. 300.320 through 300.324 
 
Generally, pursuant to 5E DCMR 3030.14 the burden of proof is the responsibility of the party 
seeking relief.  Schaffer v. Weast, 546 U.S. 49, 126 S.Ct. 528 (2005).  The normal standard is 
preponderance of the evidence. See, e.g. N.G. V. District of Columbia 556 f. Sup. 2d (D.D.C. 
2008) se also 20 U.S.C. §1451 (i)(2)(C)(iii). However, as noted in the pre-hearing order, in this 
case, Petitioner proceeded and carried the burden of production on both issues. 8 After 

                                                
8 DC Code § 38-2571.03 (6) provides: 
 
 (A) In special education due process hearings occurring pursuant to IDEA (20 U.S.C. § 1415(f) and 20 U.S.C. § 
1439(a)(1)), the party who filed for the due process hearing shall bear the burden of production and the burden of 
persuasion; except, that: 

(i) Where there is a dispute about the appropriateness of the child’s individual educational program or 
placement, or of the program or placement proposed by the public agency, the public agency shall hold the burden 
of persuasion on the appropriateness of the existing or proposed program or placement; provided, that the party 
requesting the due process hearing shall retain the burden of production and shall establish a prima facie case before 
the burden of persuasion falls on the public agency. The burden of persuasion shall be met by a preponderance of the 
evidence. 

(ii) Where a party seeks tuition reimbursement for unilateral placement, the party seeking 
reimbursement shall bear the burden of production and the burden of persuasion on the appropriateness of the 
unilateral placement; provided, that the hearing officer shall have the authority to bifurcate a hearing regarding a 
unilateral placement; provided further, that if the hearing officer determines that the program offered by the public 
agency is appropriate, it is not necessary to inquire into the appropriateness of the unilateral placement. 
(B) This paragraph shall apply to special education due process hearings resulting from complaints filed after July 1, 
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Petitioner(s) established a prima facie case on both issues the burden of persuasion rested with 
Respondent on both issues.  The burden of persuasion shall be met by a preponderance of the 
evidence. 9  
 
ISSUE 1: Whether the LEA denied the student a FAPE by failing to timely revise the student’s 
IEP following the April 11, 2016, meeting to include speech language supports and 
accommodations which include, among other things, the development of an organizational 
system, and reminders to prepare and organize writing tasks. 
 
 Conclusion:  Respondent did not sustain the burden of proof on this issue as to the failure to 
revise the IEP to include speech language services immediately following the April 11, 2016, 
meeting.  However, as to alleged failure to revise the IEP to include OT related accommodations 
in the IEP, Respondent sustained the burden of proof.  
  
In Board of Education v. Rowley the United States Supreme Court set forth a two-part inquiry 
for determining whether a school district has satisfied the FAPE requirement. First, the state 
must have "complied with the procedures set forth in the Act." Rowley, 458 U.S. at 206. Second, 
the IEP that is developed must be "reasonably calculated to enable the child to receive 
educational benefits." Rowley, 458 U.S. at 206-07. To be appropriate under 34 C.F.R. § 300.324, 
the IEP must consider the (i) strengths of the child; (ii) concerns of the parents; (iii) results of the 
initial or most recent evaluation; and (iv) academic, developmental, and functional needs of the 
child. 
 
“The IEP is the “centerpiece” of the IDEA’s system for delivering education to disabled 
children,” D.S. v. Bayonne Bd. of Educ., 54 IDELR 141 (2010) (quoting Polk v. Cent. 
Susquehanna Intermediate Unit 16, 853 F.2d 171, 173 (3d Cir. 1988), quoting Honig v. Doe, 484 
U.S. 305, 311, 108 S.Ct. 592, 598 (1988).   
 
34 C.F.R. 300.324 (b) Review and revision of IEPs — (1) General. Each public agency must 
ensure that, subject to paragraphs (b)(2) and (b)(3) of this section, the IEP Team— (i) Reviews 
the child’s IEP periodically, but not less than annually, to determine whether the annual goals for 
the child are being achieved; and (ii) Revises the IEP, as appropriate, to address— (A) Any lack 
of expected progress toward the annual goals described in § 300.320(a)(2), and in the general 
education curriculum, if appropriate; (B) The results of any reevaluation conducted under § 
300.303; (C) Information about the child provided to, or by, the parents, as described under § 

                                                                                                                                                       
2016. 
 
9 Neither Petitioner’s counsel nor Respondent’s counsel notified the Hearing Officer in the required three days 
following the PHO being issued to challenge the assignment of the burden of persuasion in the PHO.  However, at 
the outset of the hearing the Hearing Officer brought the burden of persuasion up for discussion. Respondent’s 
counsel asserted that DCPS should only have the burden of persuasion on the second issue.  Petitioner’s counsel 
acknowledged that the assignment of the burden on the first issue was unclear based on her reading of DC Code as § 
38-2571.03 (6), but she would defer to the Hearing Officer’s decision on assignment of the burden.  Although the 
Hearing Officer is now persuaded that Respondent’s should only have the burden of pursuasion on the second issue, 
because there was no challenge made to the PHO in the required time frame pursuant to the PHO, the Hearing 
Officer concludes it is equitable to allow the burden of pursuasion to remain as noted in the PHO. 
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300.305(a)(2); (D) The child’s anticipated needs; or (E) Other matters. (2) Consideration of 
special factors. In conducting a review of the child’s IEP, the IEP Team must consider the 
special factors described in paragraph (a)(2) of this section.  
 
The evidence in this case demonstrates that the MDT met on April 11, 2016, and reviewed both 
the student’s independent OT and speech language evaluation. The MDT agreed to amend the 
IEP to include one hour per month of speech language services.  Because of some technical issue 
that could not be explained by Respondent’s witness, the student’s IEP was not amended to 
include the speech language services until nearly two months later on June 6, 2016.  The student 
missed two hours of speech language services.  
 
Respondent presented no evidence that would have indicated that there was no harm to the 
student.  In fact, Respondent’s defense to this claim coming into the hearing was that the April 
11, 2016, MDT had not reviewed the speech language evaluation and that it was not reviewed 
until the June 3, 2016, meeting.  The evidence clearly refuted this defense.  Although there was 
no specific evidence of harm to the student for these two hours not being provided, the LEA’s 
failure to immediately amend and implement the services amounted to a failure to implement the 
IEP for which no harm need be demonstrated.10  The student would have been provided only 
three hours of speech language services from the April 11, 2016, meeting to the end of the school 
year.  However, because the student missed more than half the anticipated and needed services, 
the Hearing Officer concludes this was not a de minimis loss. Consequently, the Hearing Officer 
concludes Respondent did not sustain the burden of proof by a preponderance of the evidence on 
this issue, and had the burden of persuasion been placed on Petitioner instead, that burden would 
have been met.  
 
As to Petitioner’s claim regarding the OT related accommodations not being included in the 
student’s April 11, 2016, IEP, the evidence demonstrates that most of the recommended and 
agreed upon accommodations had already been placed in the student’s IEP in February 2016.  
There was evidence that there was no need to add smart boards to the student’s IEP, as smart 
boards were available in every classroom at the time the IEP was developed, and the 
organizational systems that would be used for the student were implemented as appropriate by 
each of his teachers.  There was insufficient evidence to counter Respondent’s witness’ credible 
testimony that School B provided the recommended and agreed upon accommodations.11 
 
ISSUE 2. Whether the LEA denied the student a FAPE by failing to provide the student with an 
appropriate IEP following the student’s June 6, 2016, meeting, because the student’s specialized 
instruction outside general education was not increased to 15 hours per week and to provide 

                                                
10 Hill et al., v. District of Columbia, 68 IDELR 133, August 26, 2016 “While this Circuit requires the plaintiff to 
demonstrate more than a mere difference between the hours of service provided by the school district and the hours 
prescribed in the student's IEP, see Savoy v. Dist. of Columbia, 844 F. Supp. 2d 23, 34 (D.D.C. 2012), it does not 
require proof that the student suffered "demonstrable educational harm" for the plaintiff to prevail, see Wilson, 770 
F. Supp. 2d at 275. The Court's failure-to-implement inquiry "focuse[s] on (1) the proportion of services mandated 
to those actually provided, and (2) the goal and import (as articulated in the IEP) of the specific service that was 
withheld." Id.(citing Van Duyn ex rel. Van Duyn v. Baker Sch. Dist. 5J, 502 F.3d 811, 822 (9th Cir. 2007)).  
 
11 (Witness 4) The Hearing Officer found this witness to be knowledgeable of the services provided to the student at 
School B and forthright and convincing in her testimony. 
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inclusion support (specialized instruction inside general education) in all classes that require 
reading, writing or math. 
 
Conclusion:  Respondent sustained the burden of proof by a preponderance of the evidence that 
the IEP developed on June 3, 2016, was reasonably calculated to provide the student educational 
benefit at the time it was developed.  
 
Pursuant to Schaefer v. Weast, 554 F.3d 470 (U.S. App. 2009), the Hearing Officer must “focus 
on the adequacy of the IEP at the time it was created, and ask if it was reasonably calculated at 
that time to enable the student to receive educational benefits.” Schaefer v. Weast, 554 F.3d 470 
(U.S. App. 2009).  Requirements of the IDEA are satisfied when a school district provides 
individualized education and services sufficient to provide disabled children with some 
educational benefit. Blackmon v. Springfield R-XII Sch. Dist. 198 F.3d 648, at 653 (8th Cir. 
1999) 
 
Removing a child with disabilities "from the regular education environment occurs only when 
the nature or severity of the disability is such that education in regular classes cannot be achieved 
satisfactorily." 34C.F.R. § 300.550; 34 C.F.R. §300.114 see also 20 U.S.C. § (a)(5)(A) (a 
disabled child is to participate in the same activities as non-disabled children to the "maximum 
extent appropriate"); Roark ex rel. Roark v. District of Columbia, 460 F.Supp.2d 32, 43 
(D.D.C.2006) ("The IDEA requires school districts to place disabled children in the least 
restrictive environment possible.") 
 
An IEP need not conform to a parent’s wishes in order to be sufficient or appropriate. See Shaw 
v. Dist. of Columbia, 238 F. Supp. 2d 127, 139 (D.D.C. 2002). While parents may desire “more 
services and more individualized attention,” when the IEP meets the requirements discussed 
above, such additions are not required. See, e.g., Aaron P. v. Dep't of Educ., Hawaii, No. 10-574, 
2011 WL 5320994 (D. Hawaii Oct. 31, 2011) (while “sympathetic” to parents’ frustration that 
child had not progressed in public school “as much as they wanted her to,” court noted that “the 
role of the district court in IDEA appeals is not to determine whether an educational agency 
offered the best services available”).  Ultimately, a school district provides a FAPE so long as a 
child receives some educational benefit.  O.S. by Michael S. and Amy S. v. Fairfax County Sch. 
Bd., 115 LRP 50343 (4th Cir. October 19, 2015). 
 
The evidence demonstrates that at the time the student’s June 3, 2016, IEP was developed the 
student’s specialized instruction had been significantly increased just four months prior as 
mandated by the January 14, 2016, HOD.  The evidence also demonstrates that the student’s 
academic performance improved after the services were increased and by the end of the school 
year the student had passed most of his classes except two and could have retaken and perhaps 
passed one of those two in summer school.  Although Petitioner asserted the student’s better 
academic performance during SY 2015-2016 was because he repeated his grade and was 
repeating academic material, the Hearing Officer was not convinced that this was a significant 
reason for the student’s improved performance.  There was credible testimony from 
Respondent’s Witness 4 that the student applied himself more during SY 2015-2016 and took 
advantage of the extra resources that were available to him, including the increase in IEP 
services that had been prescribed. 
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Although Petitioner presented an expert witness, the psychologist who evaluated the student, to 
assert the student was in need of even more specialized instruction outside general education and 
specialized instruction in all academic areas, the Hearing Officer was not persuaded by her 
testimony.  The psychologist had not seen or assessed the student after his services had been 
increased pursuant to the January 2016, HOD.  As noted, the HOD almost doubled the amount of 
specialized instruction the student was receiving inside general education and increased his hours 
of instruction outside general education eightfold.  This was a significant increase in the 
restrictiveness of the student’s educational setting.  The student’s final passing grades during SY 
2015-2016, coupled with the student’s own testimony, and that of Respondent’s witness, of the 
student’s improved academic performance after his services increased, outweighed the 
psychologist’s testimony.   
 
Respondent presented sufficient evidence through the testimony of its witnesses, both from 
School A and School B, that the student made and is making academic progress under his current 
IEP.  It was reasonable for the IEP team at the June 3, 2016, meeting to maintain the level of 
instruction and the setting that had been prescribed in February 2016, in an attempt to meet the 
student’s LRE.  Respondent presented sufficient proof that the IEP at the time it was developed 
was approporiate.  The Hearing Officer was unconvinced by the evidence presented by Petitioner 
that the IEP was not reasonably calculated to provide the student educational benefit. 
Accordingly, the Hearing Officer concludes Respondent sustained the burden of proof on this 
issue.  

Remedy: 

A hearing officer may award appropriate equitable relief when there has been an actionable 
violation of IDEA. See 20 U.S.C. § 1415(f)(3)(E)(ii)(II); Eley v. District of Columbia, 2012 WL 
3656471, 11 (D.D.C. Aug. 24, 2012) (citing Branham v. District of Columbia, 427 F.3d at 11–
12.)   The Hearing Officer has concluded the student was denied a FAPE as result of missed ESY 
services and because DCPs failed to take sufficient action to address in class attendance.  

Under the theory of compensatory education, "courts and hearing officers may award 
educational services ... to be provided prospectively to compensate for a past deficient 
program.  The inquiry must be fact-specific and, to accomplish IDEA's purposes, the ultimate 
award must be reasonably calculated to provide the educational benefits that likely would have 
accrued from special education services the school district should have supplied in the first 
place." Reid, 401 F.3d 522 & 524.  To aid the court or hearing officer's fact-specific inquiry, "the 
parties must have some opportunity to present evidence regarding [the student's] specific 
educational deficits resulting from his loss of FAPE and the specific compensatory measures 
needed to best correct those deficits." Id. at 526. 
 
The Hearing Officer found that the compensatory education proposal Petitioner presented did not 
match the denial of FAPE found by the Hearing Officer and did not meet the requirements 
pursuant to Reid. The Hearing Officer grants Petitioner a nominal number of hours of increased 
speech language services, in light of the denial of FAPE that was determined, as to award no 
compensatory education at all would be inequitable.  
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ORDER: 12 
 

1. Within thirty school days of the issuance of this order DCPS shall provide the student 
two additional hours of speech language therapy services, in addition to those services 
currently prescribed by his IEP.  
 

2. All other requested relief is denied. 
 
APPEAL PROCESS: 
 
The decision issued by the Hearing Officer is final, except that any party aggrieved by the 
findings and decision of the Hearing Officer shall have 90 days from the date of the decision of 
the Hearing Officer to file a civil action with respect to the issues presented at the due process 
hearing in a District Court of the United States or a District of Columbia court of competent 
jurisdiction, as provided in 20 U.S.C. §1415(i)(2). 
 
/S/   Coles B. Ruff    
_________________________ 
Coles B. Ruff, Esq. 
Hearing Officer  
Date: November 20, 2016 
 
Copies to: Counsel for Petitioner: Roberta Gambale, Esq. 
  Counsel for DCPS: William Jaffe, Esq.  

OSSE-SPED {due.process@dc.gov}  
ODR {hearing.office@dc.gov} 
Contactresolucion.dc.gov. 
CHO  

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
                                                
12 Any delay in Respondent DCPS in meeting the timelines of this Order that are the result of action or inaction by 
Petitioner shall extend the timelines on a day for day basis. 
 




