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JURISDICTION: 
 
The hearing was conducted, and this decision was written, pursuant to the Individuals with 
Disabilities Act (“IDEA”), P.L. 101-476, as amended by P.L. 105-17 and the Individuals with  
Disabilities Education Improvement Act of 2004, the District of Columbia Code, Title 38 
Subtitle VII, and the District of Columbia Municipal Regulations, Title 5 Chapter E30.   The Due 
Process Hearing was convened on November 4, 2016, at the District of Columbia Office of the 
State Superintendent of Education (“OSSE”) Office of Dispute Resolution 810 First Street, N.E., 
Washington, D.C. 20003, in Hearing Room 2004.    
 
BACKGROUND AND PROCEDURAL HISTORY: 
   
The student is age ______and in grade _____.2   He is eligible for special education and related 
services pursuant to IDEA with a disability classification of other health impairment (“OHI”) 
due to Attention Deficit Hyperactivity Disorder (“ADHD”).  In school year (“SY”) 2016-2017 
the student began attending a District of Columbia public charter school (“School A”) that is its 
own local educational agency (“LEA”) for special education purposes. 
 
On September 21, 2016, the student engaged in conduct for which he was ultimately expelled 
from School A.  School A conducted a manifestation determination review (“MDR”) on 
September 30, 2016, at which the School A team members determined that the student’s conduct 
was not a manifestation of his disability.   
 
On October 20, 2016, the student’s grandmother/guardian (“Petitioner”) filed this due process 
complaint to challenge School A’s determination that the student’s September 21, 2016, conduct 
was not a manifestation of his disability.   
 
The single issue in the complaint involves an appeal pursuant to 34 C.F.R. § 300.532, et seq. and 
requires an expedited hearing within twenty (20) school days of the date on which the complaint 
was filed.  A decision (Hearing Officer’s Determination “HOD”) in this matter must be issued 
within ten (10) school days of the date the hearing is started: November 29, 2016. 3   
 
Petitioner seeks as relief that the Hearing Officer find that School A denied the student a free 
appropriate public education (“FAPE”), and requests, inter alia, that the student be reinstated at 
School A.4  

                                                
2 The student’s current age and grade are listed in Appendix B. 
 
3 The Hearing Officer’s Determination is due within ten (10) school days of the hearing. In the PHO the Hearing 
Officer stated the decision was due November 18, 2016.  However, after further review of the School A calendar the 
tenth school day following the hearing is November 29, 2016. 
 
4 Petitioner also requests that the event that took place on September 21, 2016, be deemed a manifestation of the 
student’s disability, and all references to the expulsion be permanently expunged from the student’s academic 
record; that School A return the student to his previous educational placement after 45 days, and School A provide 
services in an interim alternative educational setting for the 45 days of suspension.  Petitioner further requests an 
order that School A conduct a functional behavior assessment, update the student’s behavior intervention plan and 
review the student’s current individualized educational program to consider whether an increase in the student’s 
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On October 27, 2016, School A filed a response to Petitioner’s complaint in which it denied that 
it failed to provide the student with a FAPE.  Respondent asserted that the student’s most recent 
individualized educational program (“IEP”) was developed by School A on September 19, 2016, 
and a behavior intervention plan (“BIP”) was also developed by School A on that date.  School A 
admitted that the student was recommended for expulsion for the incident that occurred on 
September 21, 2016, and held a disciplinary hearing on September 22, 2016, followed by an 
expulsion hearing which occurred on October 5, 2016.  
 
School A admitted that a MDR was held on September 30, 2016, and admitted the MDR team 
did not reach consensus as to whether the student’s behavior was manifestation of his disability.  
However, School A denied that the student’s behavior was a manifestation of his disability and 
denied that it did not consider the information provided by the student’s psychiatrist who 
participated in the MDR.  School A considered the psychiatrist’s input, but did not agree that the 
student’s behavior was a manifestation of his disability.  Following the MDR, School A agreed 
to put in place an in-home tutor and support services for the student during the pendency of this 
proceeding.  
 
The undersigned Impartial Hearing Officer (“Hearing Officer”) convened a pre-hearing 
conference on the complaint on October 27, 2016, and, issued a pre-hearing order (“PHO”) on 
October 31, 2016, outlining, inter alia, the issue to be adjudicated. 
 
ISSUE: 5  
 
The issue adjudicated is:  
 
Whether School A denied the student a FAPE by failing to determine that the student’s 
September 21, 2016, conduct, to wit: a knife being found in his backpack at school, was a 
manifestation of the student’s OHI disability.6   

 
RELEVANT EVIDENCE CONSIDERED: 
 
This Hearing Officer considered the testimony of the witnesses and the documents submitted in 
the parties’ disclosures (Petitioner’s Exhibits 1 through 21 and Respondent’s Exhibits 1 through 

                                                                                                                                                       
services is warranted, and revise the student’s behavior support services and goals in the IEP to address the student’s 
poor decision making and peer dispute resolution.  
 
 
5 The Hearing Officer restated the issue at the outset of the hearing and the parties agreed that this is the issue to be 
adjudicated.   
 
6 Petitioner’s counsel noted in an email prior to the hearing, and restated at the outset of the hearing, that the 
manifestation determination decision was erroneous not solely on the basis of the student’s disability classification, 
but because the student’s IEP, evaluations, and records demonstrate that his behavior on the September 21, 2016, 
was a manifestation of his disability.  Respondent’s counsel agreed on the record that the IEP, evaluations and 
records mentioned in the email are part of the evidence that would be considered in determining whether the 
student’s conduct was a manifestation of his disability.  
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11) that were admitted into the record and are listed in Appendix A.7   Witnesses’ identifying 
information is listed in Appendix B.8  
 
SUMMARY OF DECISION: 
 
Petitioner sustained the burden of proof by a preponderance of the evidence that LEA denied the 
student a FAPE by not determining that the student’s September 21, 2016, conduct of having a 
knife in his backpack while at school was not a manifestation of his disability.  As relief for the 
denial of FAPE determined, the Hearing Officer directs that the student be returned to School A, 
and Petitioner is granted the other requested relief.  
 
FINDINGS OF FACT: 9   
 

1. The student resides with Petitioner, his grandmother and guardian, in the District of 
Columbia.  The student is eligible for special education and related services with a 
disability classification of OHI due to ADHD.  (Petitioner’s testimony, Petitioner’s 
Exhibit 1-1)   

 
2. Starting in SY 2016-2017 the student began attending School A, a District of Columbia 

public charter school that is its own LEA.  (Petitioner’s testimony) 
 

3. Prior to attending School A, the student attended District of Columbia Public Schools 
(“DCPS”) where he had an IEP developed on April 20, 2016.  The IEP prescribed that the 
student be provided 10 hours per week of specialized instruction outside general 
education.  The student was also provided 120 minutes per month of behavior support 
services and 90 minutes per month of speech-language pathology, both outside general 
education.  (Petitioner’s Exhibit 5-1, 5-13)   

 
4. DCPS conducted a comprehensive psychological evaluation of the student on March 4, 

2015.  The evaluator determined the student’s cognitive functioning was below average 
and his academic achievement was low average to average.  The evaluator noted the 
student’s diagnosed ADHD and behavioral problems at school, including very elevated 
scoring for defiance, aggression, hyperactivity, impulsivity and peer relations.  
(Petitioner’s Exhibit 19-1, 19-9, 19-11, 19-12, 19-18) 

                                                
7 Any items disclosed and not admitted or admitted for limited purposes was noted on the record and summarized in 
Appendix A.   
 
8 Petitioner presented four witnesses: (1) Petitioner, (2) the student’s grandfather, (3) the student’s independent 
psychiatrist, and (4) Petitioner’s educational advocate who is employed by the law firm representing Petitioner.  
Respondent presented three witnesses: (1) School A’s director of student support, (2) the School A social worker, 
and (3) the School A school psychologist.  
 
9 The evidence (documentary and/or testimony) that is the source of the Findings of Fact (“FOF”) is noted within a 
parenthesis following the finding.  A document is noted by the exhibit number. The second number following the 
exhibit number denotes the page of the exhibit from which the fact was extracted.  When citing an exhibit that has 
been submitted by more than one party separately the Hearing Officer may only cite one party’s exhibit.   
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5. The evaluation also noted “the student had difficulty with friendships, poor social 

skills,…; may be argumentative, may defy requests from adults, may be physically and/or 
verbally aggressive, …”  The evaluator concluded the student presents with behavioral 
concerns that resemble symptoms of an emotional disturbance, but are directly associated 
with his diagnosed ADHD.  The evaluator concluded the student’s ADHD reduced his 
self-efficacy and academic will and manifested in behaviors such as oppositional 
defiance towards school personnel as well as frequent off-task/task-avoidance.   
(Petitioner’s Exhibit 19-18, 19-19, 19-26, 19-27) 

 
6. On March 2, 2015, DCPS conducted a functional behavior assessment (“FBA”) of the 

student that cited the student’s non-compliant, off-task behaviors refusing to follow 
directions, making inappropriate noises, mumbling under breath loud enough to be heard, 
shouting out curse words, physical aggression i.e. hitting, throwing objects and 
destroying property.  (Petitioner’s Exhibit 18-1) 

 
7. DCPS developed a BIP for the student on October 5, 2015, that targeted the following 

behaviors: off-task behavior, refusing to follow directions, running from class; “physical 
aggression i.e. hitting, throwing objects, destroying property, verbal aggression, swearing 
yelling and making inappropriate noises i.e. mumbling under breath loud enough to be 
heard, shouting curse words.”   (Petitioner’s Exhibit 6)  check quote 

 
8. The student’s April 20, 2016, IEP noted in the area of concern for Emotional, Social and 

Behavioral Development that the student displayed non-compliant, aggressive behaviors 
across all school settings to include specials, recess and transition times.  The student had 
two goals in this area: (1) “…to use self-control strategy… to calm down and 
communicate his thoughts respectfully …and refrain from using negative 
communication”, and (2) “…when engaged with a disagreement with another student to 
use the conflict escalator to map out 3 to 5 things each student did to escalate the conflict 
and write down 2 to 3 places where he /she could have ‘stepped off the escalator’ for (4 
out of 4) disagreements.”  The baselines for these goals state that the student struggles 
with figures of authority in the academic setting and frequently engages in conflict with 
peers.   (Petitioner’s Exhibit 5-11, 5-12) 

 
9. On September 19, 2016, School A reviewed and updated the student’s IEP he brought 

with him from DCPS.  During the meeting the team noted the student had had three 
behavior incidents at that point in the school year: two for cursing and one for disruptive 
classroom behavior.  The student was sent to in-school suspension and the school office 
for these incidents.  (Petitioner’s Exhibit 2-2) 

 
10. At the September 19, 2016, IEP meeting, School A revised the student’s IEP to increase 

the student’s specialized instruction to 15 hours per week, but prescribed all specialized 
instruction inside general education.  The team maintained the student’s level and setting 
for behavioral support services and speech-language pathology.  The IEP noted that the 
student’s difficulties with disruptive behavior negatively impact his ability to access 
grade level material. The student’s behavioral support goals focused on “compliant 
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behavior” and “coping skills” for conflict resolution strategies with peers.  School A also 
developed a BIP for the student on September 19, 2016, that targeted non-compliant 
behavior (not following directions). (Petitioner’s Exhibits 1-1, 1-11, 1-12, 4) 

 
11. The IEP goal related to conflict resolution strategies with peers was continued into the 

student’s School A IEP because there was insufficient information that would have 
warranted removal of this goal from his IEP. (Witness 4’s testimony) 

 
12. On September 20, 2016, the student informed his grandfather and grandmother after 

school that he was concerned some School A students would harm him by “jumping him” 
the next day.  While at home that evening the student impulsively and secretly put one of 
his grandmother’s steak knives from her kitchen in his backpack as a means of protecting 
himself from the assault he feared the next day at school.  (Psychiatrist’s testimony, 
Petitioner’s testimony, Grandfather’s testimony)10 

 
13. The student’s grandmother accompanied the student to school the next day to talk to 

school administrators about the student’s fears.  She happened to overhear other students 
say to the student he would be jumped that afternoon and heard the student tell the other 
students that he had something just in case he got jumped.  The grandmother immediately 
pulled the student aside and asked him to give her whatever he had and the student gave 
her a pair of scissors from his backpack.  He did not give her the steak knife and did not 
mention to her that he had the knife.  (Petitioner’s testimony) 

 
14. The student’s grandmother spoke with the school staff member regarding the student 

feeling threatened but did not mention having taken the scissors from the student.  A 
School A staff member later conducted mediation that day with the student and another 
student about a separate incident. However, the student did not mention to the staff 
member the threat of being jumped by the other students. (Petitioner’s testimony, 
Petitioner’s Exhibits 7-7, 9-1, 9-2)  

 
15. Later in a classroom the student showed the steak knife in his backpack to other students 

who informed the classroom teacher that the student had a knife in his backpack.  The 
teacher had the student bring the backpack up and she found the steak knife in the front 
pocket of the backpack.  She reported the incident to the School A administrators who 
telephoned the student’s grandmother and informed her about the knife and that the 
student was being sent home due to the incident.  A School A staff member had the 
student write a statement about the incident.  (Petitioner’s testimony, Petitioner’s Exhibits 
7-7, 9-1, 9-2) 

 
16. The possession of a weapon is a violation of the School A code of conduct. (Stipulation) 

 
17. On September 22, 2016, School A conducted an expulsion hearing. The student, his 

grandmother, and mother attended, as well as the principal and vice principal of the 
                                                
10 The Hearing Officer credited the student’s psychiatrist’s testimony that the student impulsively put the knife in 
his backpack in response to the threat of harm from the other students.   
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school.  The vice principal read the teacher report of the incident. The student’s parent 
and grandparent read over the student’s written statement about the incident.11  School A 
determined based on the incident that the student would be expelled from School A for 
weapon possession.  (Respondent’s Exhibit 7-1, 7-2, 7-5, 7-6) 

 
18. The decision to expel the student was made by the School A principal. (Witness 3’s 

testimony) 
 

19. The student wrote another statement dated September 29, 2016, in which he apologized 
for bringing a knife to school and stated “I just react[i]ed out of anger so fast I did not 
think before I did this. I’m sorry but I felt like I was going to be in danger at 4:15.”  
(Petitioner’s Exhibit 7-8) 

 
20. On September 30, 2016, School A conducted a MDR. There were a total of thirteen 

participants in the meeting.  Seven participated on behalf of the student, including the 
student, his mother, his grandmother, grandfather, Petitioner’s attorney and her 
educational advocate. The student’s treating psychiatrist participated by telephone.  There 
were six participants from School A including the School A director of student support 
who served as the LEA representative and led the meeting, the School A compliance 
manager, the School A social worker and a special education and general education 
teacher.  The School A attorney was present but was not a member of the MDR team.  
(Petitioner’s Exhibits 7-1,7-3, 8) 

 
21. The agenda for the MDR was as follows: (1) to determine whether the school’s current 

interventions were appropriate; (2) to review the recent disciplinary infraction; (3) to 
determine whether the behavior was a manifestation of the student’s disability, and if 
necessary (4) to amend the school’s intervention plan to better meet the needs of the 
student.      (Petitioner’s Exhibit 7-2, 7-4) 

 
22. During the meeting the student shared his perspective of what happened. The student’s 

grandmother shared her perspective.  In response to a question from the School A LEA 
representative to the student as to why he did not give his grandmother the knife at the 
same time he gave her the scissors, the student did not have an explanation.  (Petitioner’s 
Exhibit 7-4) 

 
23. The student shared that he did not feel safe as a result of the threats from the other 

students. The student acknowledged that he knew having the knife was wrong and had it 
to protect himself.   (Witness 3’s testimony) 
 

24. The School A team determined there were no outside contributing factors to the student’s 
behavior other than his fear of being jumped by the other students and that there was no 
issue of the student not taking his medication.  The School A team determined that the 
student’s IEP and BIP were being implemented.  (Petitioner’s Exhibit 7-4, 7-5) 

                                                
11 The student’s statement indicated that two students wanted to fight him and were trying to jump him and one of 
the students said he had something dangerous in his book bag and the student brought the knife to school for 
protection.   
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25. The team did not physically review the student’s IEP, BIP or evaluation(s) at the MDR 

meeting.  The School A staff relied on memory about the contents of these documents. 
(Witness 3’s testimony) 

 
26. The student’s psychiatrist participated in the MDR and shared with the team her 

understanding of the student’s disability and his behaviors and gave examples of his 
previous behaviors, which had not up to that point included bringing a weapon to school. 
(Witness 1’s testimony) 

 
27. The student’s ADHD has core symptoms of inattention, hyperactivity, impulsivity in 

addition to poor working memory and processing speed. The student’s treating 
psychiatrist was working with the student at the time of the incident on his impulsivity 
and inattention. He is prescribed medication that helps his hyperactivity, and the 
psychiatrist works on the student’s impulsivity with behavior therapy. The student has 
issues with peer relationships and difficulty navigating social settings.  He has made 
some progress but still displays impulsive behaviors and when he gets frustrated does not 
think through the consequences of his behaviors.  (Witness 1’s testimony) 
 

28. The student’s psychiatrist offered her opinion during the meeting that the student putting 
the knife in his backpack the evening after he had been threatened by other students was 
impulsive behavior: “the urge to grab something and put something away” for protection. 
(Witness 1’s testimony) 12 
 

29. The student putting the knife in his backpack was an impulsive action and was directly 
and substantially related to his ADHD.  His action was not the result of planning or 
forethought but a reaction to fear without regard for the consequences of taking a knife to 
school.  The fact that the student gave his grandmother only one of the two items in the 
backpack the next day and not the knife did not negate the fact that his actions of putting 
the knife in the back pack and bringing it to school was related to his ADHD.  (Witness 
1’s testimony) 

 
30. The School A LEA representative considered the student’s psychiatrist’s input but 

disagreed based on his professional opinion that the student’s putting the knife in his 
backpack and bringing it to school was a manifestation of his disability.  (Witness 3’s 
testimony) 

 
31. The School A social worker also disagreed with the psychiatrist’s opinion that the 

student’s conduct was a manifestation of his disability. However, the School A social 
worker acknowledged that if she thought that the student’s bringing the weapon to school 

                                                
12 The MDR meeting notes reflect one question asked by the student’s psychiatrist about mediation. The notes do 
not reflect any other comments or opinions expressed by the psychiatrist other than in the tally of participants who 
believed the student’s conduct was a manifestation of his disability.  (Petitioner’s Exhibit 7-3, 7-5) 
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was impulsive behavior, it is more likely she would have voted that it was a manifestation 
of his disability.13  (Witness 4’s testimony, Petitioner’s Exhibit 7-4) 

 
32. At the meeting immediately following input from each individual and without a 

discussion of what each person shared, the School A LEA representative immediately 
called for a vote regarding whether the student’s actions were a manifestation of his 
disability.  (Witness 1’s testimony). 

 
33. The LEA representative polled each member of the MDR.  Each member from School A 

expressed that the conduct was not related to the student’s ADHD and thus not a 
manifestation of his disability. Each person that was there on behalf of the student, 
including his psychiatrist, expressed that the conduct was a manifestation of the student’s 
disability.   (Witness 3’s testimony, Petitioner’s Exhibit 7) 

 
34. Because everyone from School A concluded the student’s conduct was not a 

manifestation of his disability the LEA representative concluded on behalf of the team 
that the student’s behavior was not a manifestation of the student’s disability.  (Witness 
3’s testimony) 14 

 
35. The School A team members’ rationale for their position was that the student’s action 

was carried out over days and, in their opinion, demonstrated forethought. In their 
opinion because the student had multiple opportunities to turn the knife over to an adult 
and did not use those opportunities and showed the knife to other students, his actions 
were deliberate rather than impulsive. (Witness 3’s testimony, Petitioner’s Exhibits 7-5, 
8-4) 15 

 
36. On October 5, 2016, School A conducted an expulsion appeal hearing that resulted in the 

student’s expulsion from School A being upheld.  (Petitioner’s Exhibits 10, 11) 
 

37. ADHD is a brain disorder marked by an ongoing pattern of inattention and/or 
hyperactivity-impulsivity that interferes with functioning or development. Impulsivity 
means a person makes hasty actions that occur in the moment without first thinking about 
them and that may have high potential for harm; or a desire for immediate rewards or 
inability to delay gratification.  An impulsive person may be socially intrusive and 
excessively interrupt other or make important decisions without considering the long-
term consequences.  (Petitioner’s Exhibit 17-1) 

                                                
13 This witness also added in testimony that in her experience whether a student bringing a weapon to school is a 
manifestation of a student’s disability depends on the circumstances of each situation and she would not rule out that 
bringing a weapon to school could be a manifestation of a disability. 
 
14 The LEA representative stated in response to a question from his counsel that the team, when confronted with a 
“split decision” between the the members of the MDR, the LEA “erred on the side of the student’s conduct not being 
a manifestation of the disability.”  Later in response to the Hearing Officer’s question the witness retracted that 
response. 
 
15 The Hearing Officer cites the School A rationale here but did not find Respondent’s witnesses’ testimony in this 
regard persuasive.  
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CONCLUSIONS OF LAW: 
 
Pursuant to IDEA §1415 (f)(3)(E)(i) a decision made by a hearing officer shall be made on 
substantive grounds based on a determination of whether the child received a free appropriate 
public education (“FAPE”).  
 
Pursuant to IDEA §1415 (f)(3)(E)(ii) in matters alleging a procedural violation a hearing officer 
may find that a child did not receive FAPE only if the procedural inadequacies impeded the 
child’s right to FAPE, significantly impeded the parent’s opportunity to participate in the 
decision making process regarding provision of FAPE, or caused the child a deprivation of 
educational benefits.  An IDEA claim is viable only if [DCPS’] procedural violations affected 
the student’s substantive rights.” Lesesne v. District of Columbia, 447 F.3d 828, 834 (D.C. Cir. 
2006) 
 
34 C.F.R. § 300.17 provides: 
A free appropriate public education or FAPE means special education and related services that-- 
(a) Are provided at public expense, under public supervision and direction, and without charge; 
(b) Meet the standards of the SEA, including the requirements of this part; (c) Include an 
appropriate preschool, elementary school, or secondary school education in the State involved; 
and (d) Are provided in conformity with an individualized education program (IEP) that meets 
the requirements of Sec. 300.320 through 300.324 
 
Pursuant to 5E DCMR 3030.14 the burden of proof is the responsibility of the party seeking 
relief. 7  Schaffer v. Weast, 546 U.S. 49, 126 S.Ct. 528 (2005).  In this case the student/parent is 
seeking relief and has the burden of proof that the action and/or inaction or proposed placement 
is inadequate or adequate to provide the student with FAPE.   
 
Based solely upon the evidence presented at the due process hearing, an impartial hearing officer 
must determine whether the party seeking relief presented sufficient evidence to prevail.  See 
DCMR 5-3030.34.  The normal standard is preponderance of the evidence. See, e.g. N.G. V. 
District of Columbia 556 f. Sup. 2d (D.D.C. 2008) se also 20 U.S.C. §1451 (i)(2)(C)(iii).   
 
Notwithstanding the provisions cited above, in the PHO the Hearing Officer stated the following 
with regard to the burden of proof:   
 

Pursuant to DCMR 5B 2510.16 - in reviewing a decision with respect to the manifestation 
determination, the hearing officer must determine whether [the LEA] has demonstrated that the 
child’s behavior was not a manifestation of such child’s disability.16  Thus, Respondent shall 
hold the burden of persuasion. The burden of persuasion shall be met by a preponderance of the 
evidence. 

 
Respondent’s counsel did not challenge the assignment of burden of proof in the PHO prior to 

                                                
16 The Hearing Officer also cited in the PHO DCMR 5E 3019.3 Responsibilities of LEA Charters. “Each LEA 
Charter is responsible for compliance with all requirements applicable to an LEA under the IDEA and its 
implementing regulations (34 C.F.R. Part 300), and local laws, regulations, and policies…” 
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the hearing.  However, at the hearing and later in an email Respondent’s counsel reiterated her 
position that D.C. Code § 38-2571.03 (6) (A) superseded the regulation cited by the Hearing 
Officer and that the regulation pertained to DCPS and not LEA charter schools.   
 
After further research and consideration, the Hearing Officer was persuaded that D.C. Code § 
38-2571.03 (6) (A) should be interpreted to assign the burden of proof in a MDR appeal hearing 
to Petitioner.  Both Petitioner and Respondent acknowledged in email correspondence that the 
presentation of their cases would not have changed irrespective of who had the burden of proof.  
Thus, the Hearing Officer has determined that the burden of proof as to whether the student’s 
conduct was a manifestation of his disability rests with Petitioner.  
 
ISSUE: Whether School A denied the student a FAPE by failing to determine that the student’s 
September 21, 2016, conduct, to wit: a knife being found in his backpack, was a manifestation of 
the student’s OHI disability. 
 
Conclusion: Petitioner sustained the burden of proof by a preponderance of the evidence that the 
student’s conduct of putting a steak knife in his backpack and bringing the knife to school after 
being threatened by other students was manifestation of his disability.   
 
Pursuant to the requirements 34 C.F.R. § 300.530 (e) once a student is removed from school for 
a violation of a code of conduct for more than ten (10) school days in a school year a MDR must 
be convened with the parent, and relevant members of the student’s IEP team to review all 
relevant information in the student's file, including the child's IEP, any teacher observations, and 
any relevant information provided by the parents to determine if the student’s conduct in 
question was caused by, or had a direct and substantial relationship to, the child's disability.  A 
student should not be removed from school if his or her behavior is determined to be a 
manifestation of his or her disability.   

If the manifestation determination team concludes that the behavior at issue was not a 
manifestation of the student's disability, the school district may take the same type of disciplinary 
action that it would take with respect to a student without disabilities, provided that if the student 
is removed from the current placement, the school district must ensure that the student is 
provided with a free, appropriate public education, continues to participate in the general 
curriculum in the alternative setting, and continues to make progress toward achieving his/her 
IEP goals. (34 C.F.R. § 300.530(c), (d))  

A parent who disagrees with the results of the manifestation determination is entitled to appeal 
by means of a due process hearing. (34 C.F.R. § 532(a)). The hearing, as it did here, takes place 
on an expedited timeline, and the hearing officer may (1) return the student to the original 
placement if the hearing officer determines that the disciplinary change in placement was a 
violation or that the student's behavior was a manifestation of the student's disability, or (2) order 
a change of the student's placement where a maintaining the current placement of the student is 
"substantially likely to result in injury to the child or to others." (34 C.F.R. § 300.532).  

Pursuant to 34 C.F.R. 300 530 (f) when a MDR is conducted and it is determined that the student 
conduct is a manifestation of his disability the IEP Team must— (1) either— (i) Conduct a 
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functional behavioral assessment, unless the LEA had conducted a functional behavioral 
assessment before the behavior that resulted in the change of placement occurred, and implement 
a behavioral intervention plan for the child; or (ii) If a behavioral intervention plan already has 
been developed, review the behavioral intervention plan, and modify it, as necessary, to address 
the behavior; 
 
The evidence in this case demonstrates that the MDR decision that the student’s conduct was not 
a manifestation of his disability was made by the School A members of MDR only, and there 
was no consensus by the entire team.  As Respondent’s apply pointed out, IDEA does not require 
the LEA and the parents to reach a consensus regarding the education or discipline of a disabled 
child.  Instead, if a consensus cannot be reached, the LEA must make a determination, and the 
parents' only recourse is to appeal that determination. Fitzgerald v. Fairfax County School 
Board, 556 F. Supp. 2d 543 (E.D. 2008) 

In this case, however, the Hearing Officer has concluded the manifestation determination review 
team erred in finding that the student’s conduct was not caused by, or did not have a direct and 
substantial relationship, to his disability.   

The student’s OHI disability is based upon his condition of ADHD.  ADHD is a brain disorder 
marked by an ongoing pattern of inattention and/or hyperactivity-impulsivity.  Impulsivity means 
a person makes hasty actions that occur in the moment without first thinking about them and that 
may have high potential for harm; or a desire for immediate rewards or inability to delay 
gratification.   
 
Although Respondent’s expert witnesses opined that the student’s conduct of putting the knife in 
his backpack was planned rather than impulsive and that a threat is not a trigger for impulsivity 
the Hearing Officer found this part of their testimony unpersuasive.   
 
The Hearing Officer credited the student’s psychiatrist’s testimony that the student impulsively 
put the knife in his backpack in response to the threat of harm from the other students.  The 
Hearing Officer gave this testimony more weight than that of Respondent’s witnesses.  The 
psychiatrist had more experience and work with the student compared with the time the School 
A social worker had worked with the student.  The Hearing Officer gave the psychiatrist’s 
testimony more weight than the School A psychologist because of the level of psychiatric 
expertise as medical doctor and because the psychologist had never met, assessed or worked with 
the student. Although the psychiatrist had conducted no observations of the student at school or 
spoken to any of his teachers, she had been working with the student on impulsivity and had a 
longer relationship with the student and more experience with his behavior.    
 
Respondent’s expert witness, the school psychologist, also opined that only measure of whether 
the student’s conduct is a manifestation of his disability is the conduct’s relationship to his 
ADHD, rather than the other conditions that are addressed by the student’s IEP.  The Hearing 
Officer was unconvinced by this assertion.   
 
Respondent cited the following case in support of its claim that the student’s action overtime 
would not support finding that his behavior was impulsive: In Re: San Diego Unified School 
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District, 109 LRP 54649 (August 12, 2009).  In the case cited by Respondent the ALJ also noted 
as a basis for his decision that the student also presented no evidence at hearing that any other 
unique need identified in his IEP caused his conduct or had a direct and substantial relationship 
to it.   This is further support that in deciding whether a student’s conduct is a manifestation of 
his disability a team needs to look at the other unique needs of the student identified in his IEP, 
not simply view his disability classification in a vacuum. 
 
The student’s most recent psychological evaluation clearly indicates that the student’s behavior 
concerns, including the student’s difficulty with peer relationships is related to his ADHD.  The 
School A psychologist acknowledged that the psychological evaluation was quite comprehensive 
and she did not dispute its findings or conclusions.  The social worker had worked with the 
student only a couple of months before the conduct in question occurred and she acknowledged 
that she carried over the student’s difficulty with peer relationship in his IEP goals because she 
had no information that this was no longer an area of concern for the student.  The student’s IEP 
and BIP from DCPS both address difficulty with peer relationships.  The evidence clearly 
indicates that the student’s conduct was directly related to his difficulty with peer relationships 
documented in his evaluation, IEP and prior BIP.   
 
The evidence in this case demonstrates that the student impulsively put the knife in his backpack 
as a measure of protection to an anticipated threat.  This may appear to have been planned but 
the Hearing Officer is convinced, particularly given the student’s psychiatrist’s testimony, that 
the student acted impulsively.  Bringing the knife to school the next day and not giving it to an 
adult and showing it to other students in the classroom did not negate the fact the student’s initial 
actions were impulsive and had a direct and substantial relationship to his ADHD and the other 
areas of concern addressed in his IEP, notably his difficulty with peer relationships.  The 
student’s difficulty with peer relationships is a significant factor in determining the student’s 
actions had a direct and substantial relationship to his disability.17 
 
Consequently, the Hearing Officer concludes Petitioner sustained the burden of proof by a 
preponderance of the evidence that the student’s conduct of putting a steak knife in his backpack 
and bringing the knife to school after being threatened by other students was manifestation of his 
disability. 

Remedy: 

A hearing officer may award appropriate equitable relief when there has been an actionable 
violation of IDEA. See 20 U.S.C. § 1415(f)(3)(E)(ii)(II); Eley v. District of Columbia, 2012 WL 
                                                

17 In a similar case a state agency found that a student bringing a weapon to school was a manifestation of his 
disability: Columbia Borough School District, Pennsylvania State Educational Agency 115 LRP 10010, February 
21, 2015  “The student's reasons for bringing the [pointed object] to school were consistently related to peer 
interaction.  By the student's own admission to others, the student referenced both fear related to the afterschool 
altercation of the day before and fear of peers related to having money in school. Regardless of which reason, or 
both, that existed in the student's thinking, having a [pointed object] in school on December 12, 2014, had a direct 
and substantial relationship to the student's emotional disturbance.”  
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3656471, 11 (D.D.C. Aug. 24, 2012) (citing Branham v. District of Columbia, 427 F.3d at 11–
12.)   The Hearing Officer has concluded that the student was denied a FAPE by School A 
failing to determine that his conduct of September 21, 2016, of putting a knife in his backpack 
and bringing the knife to school the next day was not a manifestation of his disability. The 
Hearing Officer has concluded as remedy for the denial of FAPE, that the student be returned to 
School A, after he has concluded 45 school days of suspension for his September 21, 2016, 
conduct, if he has not already been removed for that time period.  

Compensatory Education   

Under the theory of compensatory education, "courts and hearing officers may award 
educational services to be provided prospectively to compensate for a past deficient 
program.  The inquiry must be fact-specific and, to accomplish IDEA's purposes, the ultimate 
award must be reasonably calculated to provide the educational benefits that likely would have 
accrued from special education services the school district should have supplied in the first 
place." Reid, 401 F.3d 522 & 524.  To aid the court or hearing officer's fact-specific inquiry, "the 
parties must have some opportunity to present evidence regarding [the student's] specific 
educational deficits resulting from his loss of FAPE and the specific compensatory measures 
needed to best correct those deficits." Id. at 526.  Petitioner did not request compensatory 
services because School A has provided the student in-home services since his removal from 
School A.  Thus, no compensatory services are granted. 
 
ORDER: 18 
 

1. The event that took place on September 21, 2016, is hereby deemed a 
manifestation of the student’s disability, and all references to the student’s 
expulsion shall be permanently expunged from the student’s academic record. 
School A, the LEA in this case, shall within three (3) school days of the issuance 
of this order take the necessary action to implement this directive.  

 
2. School A shall return the student to School A, after he has concluded 45 school 

days of suspension (pursuant to 34 C.F.R. § 300.530 (g)) for his September 21, 
2016, conduct, and provide services in an interim alternative educational setting 
for the 45 school days of suspension.  If the student has already been removed 
from School A for that time period, School A shall immediately, on the next 
school day following the issuance of this order, return the student to School A. 

 
3. School A shall within ten (10) school days of the issuance of this order conduct a 

FBA and update the student’s BIP and within fifteen (15) school days of the 
issuance of this order, shall convene an IEP meeting to review the student’s 
current IEP to consider whether an increase in the student’s services is warranted 
and revise the student’s behavior support services and goals in the IEP to address 

                                                
18 Any delay in Respondent meeting the timelines of this Order that is the result of action or inaction by Petitioner 
shall extend the timelines on a day for day basis. 
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the student’s poor decision making and peer dispute resolution, if the team deems 
it appropriate.  

 
APPEAL PROCESS: 
 
The decision issued by the Hearing Officer is final, except that any party aggrieved by the 
findings and decision of the Hearing Officer shall have ninety (90) days from the date of the 
decision of the Hearing Officer to file a civil action with respect to the issues presented at the due 
process hearing in a District Court of the United States or a District of Columbia court of 
competent jurisdiction, as provided in 20 U.S.C. §1415(i)(2). 
 
/S/   Coles B. Ruff    
_________________________ 
Coles B. Ruff, Esq. 
Hearing Officer       
Date: November 18, 2016 
 
Copies to: Counsel for Petitioner 
  Counsel for LEA  

OSSE-SPED {due.process@dc.gov} 
ODR {hearing.office@dc.gov} 
CHO 
contact.resolution@dc.gov 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 




