
DISTRICT OF COLUMBIA 
OFFICE OF THE STATE SUPERINTENDENT OF EDUCATION 

Office of Dispute Resolution 
810 First Street, N.E., 2nd Floor 

Washington, DC 20002 
 

STUDENT,1     ) 
through the PARENT,    ) Hearing Officer:  NaKeisha Sylver Blount  

Petitioner,    ) 
      )  Case No:  2016-0209 
v.      ) 
                                            ) Date Issued: November 14, 2016 

District of Columbia Public Schools,  ) 
 Respondent.    )  
 

 
Hearing Officer Determination 

  
SUBJECT MATTER JURISDICTION 

Subject matter jurisdiction is conferred pursuant to the Individuals with Disabilities 
Education Act (“IDEA”), as modified by the Individuals with Disabilities Education 
Improvement Act of 2004, 20 U.S.C. Section 1400 et. seq.; the implementing regulations for the 
IDEA, 34 Code of Federal Regulations (“C.F.R.”) Part 300; Title V, Chapter E-30, of the District 
of Columbia Municipal Regulations (“D.C.M.R.”); and D.C. Code 38-2561.02(a). 
  

PROCEDURAL BACKGROUND 
This is a due process complaint (“DPC”) proceeding pursuant to the Individuals with 

Disabilities Education Act (“IDEA”), as amended, 20 U.S.C. §§1400 et seq.  
  

The DPC was filed on August 31, 2016 by Petitioner (Student’s parent), a resident of the 
District of Columbia, against Respondent, District of Columbia Public Schools (“DCPS”).  On 
September 8, 2016, Respondent filed its Response, denying that Respondent denied Student a 
free appropriate public education (“FAPE”).   
 

The parties did not convene a Resolution Session Meeting (“RSM”).2  The 45-day 
timeline for the Hearing Officer’s Determination (“HOD”) in this matter began to run on October 
1, 2016, and the 45-day period concludes on November 14, 2016.   

 

                                                 
1 Personal identification information is provided in Appendix A. 
2 At the start of the DPH, on inquiry from the undersigned, the parties indicated that they had not been 
able to schedule an RSM.  At that point, Petitioner waived the RSM and Respondent did not waive.  As 
the DPH had already convened and rescheduling with it would have required continuing the HOD 
deadline over Petitioner’s objection, and as resolution period had concluded, the undersigned informed 
the parties that the RSM was deemed waived. 
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The undersigned Impartial Hearing Officer (“IHO” or “Hearing Officer”) convened a 
Pre-hearing Conference (“PHC”) on September 19, 2016, during which the parties discussed and 
clarified the issues and the requested relief.  At the PHC, the parties agreed that five-day 
disclosures would be filed by October 12, 2016 and that the DPH would be held on October 19, 
2016 and October 28, 2016.  The PHC was summarized in the Pre-Hearing Conference Summary 
and Order (the “PHO”) issued on September 20, 2016. 
 

The DPH was held on October 19, 2016 and October 28, 2016 at the Office of Dispute 
Resolution, 810 First Street, NE, Room 2004.  Petitioner elected for the hearing to be closed.  
Petitioner was represented by [PETITIONER’S COUNSEL], Esq. and DCPS was represented by 
[RESPONDENT’S COUNSEL], Esq.  
 

Petitioner’s and Respondent’s disclosures were timely filed.  At the DPH, Petitioner’s 
exhibits P-1 through P-33 were admitted without objection.  Respondent’s exhibit R-1 was 
admitted into evidence without objection.   

 
Petitioner called the following witnesses at the DPH:  
(a) Parent 
(b) Psychologist3 
(c) Compensatory Education Specialist4 

 
Respondent rested on record evidence, and did not call witness at the DPH. 

 
Petitioner and Respondent gave oral closing arguments. 

 
ISSUES 

As discussed at the PHC and reflected in the PHO, the following issues were presented 
for determination at the DPH: 

 
(a) Whether DCPS denied Student a FAPE by failing to meet its child find 

obligations by failing to timely identify and evaluate Student by the end of the 
2009-2010 school year, upon reasonable suspicion that he may be a student with a 
disability. 

(b) Whether DCPS denied Student a FAPE by failing to evaluate Student within 120 
days of a referral by the school on February 12, 2015.5 

                                                 
3 Qualified, without objection, as an expert in clinical and school psychology, specifically with respect to 
the interpretation of records, and making recommendations for educational programming, including 
regarding the identification of students with suspected disabilities. 
4 Qualified as an expert in the development and implementation of compensatory education plans, over 
Respondent’s objection. 
5 The DPC included an additional issue: “Whether DCPS denied Student a FAPE by failing to provide 
Parent access to and/or copies of the document index and communications log in SEDS, following a 
request from Parent’s counsel on June 9, 2016, pursuant to 34 C.F.R. §§ 300.501 and 300.613.”  
Petitioner withdrew this issue on September 30, 2016, as by that point Petitioner had received the 
documents she sought. 
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RELIEF REQUESTED 
 Petitioner requested the following relief:  

(a)    a finding that DCPS denied Student a FAPE on each issue alleged; 
(b) an Order that DCPS fund Student’s compensatory education services, including 

650 hours of multi-sensory reading, spelling/writing and mathematics academic 
tutoring over a period of 3-4 years, concluding with Student’s graduation date; 
and access to a laptop equipped with Kurzweil 3000 and Dragon Naturally 
Speaking to assist Student with his reading and spelling challenges.6 

 
FINDINGS OF FACT 

1.  Student is [AGE] years old and is in the [GRADE] grade.  Student resides in 
Washington, D.C. with Parent.  Student has attended DCPS schools throughout the relevant time 
period. 

 
 2.   Student has a long history of low school performance.   
 

3. As early as the  grade (prior to the 2009-2010 school year), Student’s 
DIBEL’s standardized test scores demonstrated great difficulty in reading.7     

 
4. From as early as the 2008-2009 school year, Student’s report card grades were 

low and flat, and his skills have not been secure.8 
 
5. Student’s DC CAS (standardized test scores) have been consistently at the 

“Below Basic” (lowest) level since 2010.9 
 

6. By at least the 2009-2010 school (after  grade), DCPS was on clear notice of 
Student’s suspected disability, and should have evaluated him. 
 

7. In the 2014-2015 school year, Student had to repeat the same grade he had been in 
during the 2013-2014 school year.  Parent again asked his school for help and did not get a 
response.10 

 
8. On February 12, 2015, the Dean of Students at Student’s school submitted a 

written request to the school that the school evaluate Student for eligibility for special education 
and related services.11 
 

                                                 
6 The DPC included an additional request for relief: “an Order that DCPS provide Parent copies of the 
document index and communications log in the SEDS system within 10 days of the issuance of a final 
decision in this matter.”  As confirmed at the start of the DPH Petitioner withdrew this request on 
September 30, 2016 when withdrawing the third issue. 
7 P-2-7. 
8 P-3; P-4; P-6; P-8; P-9; P-10; P-11. 
9 P-29-1. 
10 Id. 
11 P-13-1. 
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9. For the 2015-2016 school year, DCPS skipped Student to the grade he would have 
been in had he not been retained the previous school year.  Parent was not informed that Student 
was being skipped a grade until the decision had been made.  Student had not made academic 
progress that would serve as the basis for skipping him a grade.  In the 2015-2016 school year, 
Student was again retained. 

 
10. Student received a Confidential Psycho-Educational Evaluation from the Child 

Guidance Clinic through the District of Columbia Superior Court, reflected in an evaluation 
report dated April 3, 2016.12   This was Student’s first psychoeducational evaluation. 
 

11. Student’s cognitive scores fall generally in the extremely low to very low range.  
His highest scores are in the areas of working memory and processing speed, and even those 
scores fall in the low average range.   
 

12. A student with cognitive abilities similar to Student’s will struggle and lag far 
behind his or her peers in a general education environment.  Such a student will have difficulty 
remembering what is said and what to do with the information. 13 

 
13. Student’s low cognitive abilities would interfere with his ability to understand 

academic materials.  Student would have difficulty remembering what is said to him and what to 
do with the information.  He would need to have information broken down for him, and would 
need assistance with every academic area.   Student’s cognitive profile would result in difficulty 
performing well in math and exhibiting appropriate organizational skills.  His cognitive 
limitations would cause him to lack the innate ability to perform novel tasks.14 
 

14. Student’s adaptive skills score of 69 falls in the extremely low range, and 
indicates that in his community he has difficulty conceptualizing ideas.15 
 

15. Student’s academic functioning is also low.  His reading and math levels tested 
seven years lower than his age at testing.  His scores were low and relatively flat across all 
domains.  Student’s low academic functioning causes him to have difficulty keeping up on 
reading tasks and solving math equations.  He has low spelling ability, which impedes his ability 
to perform written language tasks. 16 
 

16. Academic deficits such as Student’s would present themselves early on, from his 
at least  grade (prior to the 2009-2010 school year). 17 
 

                                                 
12 P-23-1. 
13 Testimony of Psychologist. 
14 Id. 
15 P-23-8; testimony of Psychologist. 
16 Id. 
17 Id. 
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17. Overall, Student’s scores point to an intellectual disability.  Cognitive deficits 
such as Student’s would present themselves early on, from his first exposure to an educational 
environment, and no later than  grade (prior to the 2009-2010 school year).18 
 

18. Student has demonstrated oppositional behavior from at least the 2009-2010 
school year through the present time.  While initially he was a quiet student, eventually he began 
getting into trouble and getting suspended.19  The lack of appropriate academic support and his 
academic struggles through the years have had a detrimental impact on Student’s self-esteem 
through the years, and has been a significant factor in his behavior challenges. 20 
 

19. A student with Student’s academic and cognitive profile would be capable of 
making academic progress with appropriate support. 21   
 

20. Student’s cognitive and academic levels indicate that in order for him to make 
academic progress, he needs full-time specialized instruction, all outside the general education 
setting.  He needs significant support in every academic area.  He requires constant repetition, a 
great deal of one-on-one support.  Teachers working with him need to be fully apprised of his 
abilities and learning challenges, and to be patient when working with him, not assuming that he 
is lazy.22 
 
 21. Parent does not have a background in education. 23 
 

22. When Student was very young and first started school, he appeared to Parent to be 
doing “alright;” however, his performance quickly declined.  By the 2009-2010 school year, 
Parent was aware that Student was having problems in school and began asking Student’s school 
for assistance for him.  Parent asked for help from Student’s schools at least four or five times 
starting in the 2009-2010 school year; however, the school did not respond to her requests.24 
 

23. Though Parent was aware of Student’s academic struggles and adaptive 
limitations, she did not know that his struggles stemmed from a disability until he received the 
April 2016 psycho-educational evaluation from the Child Guidance Clinic. Such would not be 
unusual for a typical/reasonable parent with a lay background.25  
 

24.  Prior to meeting her current legal counsel, Parent did not know what a due 
process hearing was or what the Office of Dispute Resolution was.  No one from DCPS had 

                                                 
18 Id. 
19 Testimony of Parent. 
20 Testimony of Psychologist. 
21 Id. 
22 Testimony of Psychologist. 
23 Testimony of Parent. 
24 Id. 
25 Testimony of Psychologist. 
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asked her to sign any document such as a notice of procedural safeguards that would inform her 
of her rights to a due process hearing or other procedural protections. 26    

 
 25. Student received his first IEP on May 25, 2016, which classified him with 
Intellectual Disability, and provided him 20 hours per week of specialized instruction outside the 
general education setting; 90 minutes per month of behavioral support services; and math, 
reading, written expression, and social-emotional goals.27 
 

26. Student desires to go to school and learn, but he is so far behind at this point that 
he feels he cannot catch up.28 
 

27. Due to his Intellectual Disability, a reasonable goal for him is for him to achieve 
functional literacy and math skills, not necessarily grade level in either subject.  Aiming for 
functional performance levels factors in the degree to which Student has or may plateau due to 
his Intellectual Disability.29 
 

28. Had Student been timely evaluated and had an IEP in place on a timely basis, he 
would have received at least 4,800 hours of specialized instruction by this point.30   

 
29. In order to close the gap between where Student is currently performing and his 

level of ability, he will need approximately 650 hours of one-on-one instruction to supplement 
the instruction he receives in school.  This amount of instruction would help Student achieve 
approximately 2.5 years of academic growth, which would position him closer to functional 
levels in reading and math.31 
 

CONCLUSIONS OF LAW 
“Based solely upon evidence presented at the hearing, an impartial hearing officer shall 

determine whether the party seeking relief presented sufficient evidence to meet the burden of 
proof that the action and/or inaction or proposed placement is inadequate or adequate to provide 
the student with a FAPE.”  5 D.C.M.R. E-3030.3.  The burden of proof in an administrative 
hearing is properly placed upon the party seeking relief.  Schaffer v. Weast, 546 U.S. 49 (2005).  
Through documentary evidence and witness testimony, the party seeking relief must persuade 
the impartial hearing officer by a preponderance of the evidence. DCMR 5-E3022.16; see also, 
N.G. v. District of Columbia, 556 F.Supp.2d 11, 17 n.3 (D.D.C. 2008). 

 
A hearing officer’s determination of whether a child received a FAPE must be based on 

substantive grounds.  In matters alleging a procedural violation, a hearing officer may find that a 
child did not receive a FAPE only if the procedural inadequacies (i) impeded the student’s right 
to a FAPE; (ii) significantly impeded the parent’s opportunity to participate in the decision-

                                                 
26 Testimony of Parent. 
27 P-24. 
28 Testimony of Parent. 
29 Testimony of Compensatory Education Specialist. 
30 Id. 
31 Testimony of Compensatory Education Specialist. 
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making process regarding the provision of a FAPE to the parent’s child; or (iii) caused a 
deprivation of educational benefit.  34 C.F.R. 300.513(a). 

 
(a) Whether DCPS denied Student a FAPE by failing to meet its child find 

obligations by failing to timely identify and evaluate Student by the end of 
the 2009-2010 school year, upon reasonable suspicion that he may be a 
student with a disability. 

 
Pursuant to 34 C.F.R. § 300.111, § 300.131, DCPS is responsible for identifying, locating 

and evaluating all children with disabilities who reside in the District of Columbia who are or 
may be in need of special education and related services.  DCPS’ Child Find obligations are 
triggered as soon as a child is identified as a potential candidate for services.  Long v. District of 
Columbia, 56 IDELR 122 (D.C.D.C. 2011).  Receipt of a referral for an initial evaluation 
triggers certain procedural safeguards or requirements for DCPS to follow.  Among them is the 
requirement that DCPS provide Petitioner with notice about the identification and evaluation 
process, the right of Petitioner to receive notice of the school’s refusal of a request for pre-
placement evaluation, the requirement that DCPS take steps to obtain informed written consent 
from Petitioner in order to begin the initial evaluation process, and the requirement that DCPS 
review existing evaluation data that includes input from Petitioner and classroom-based 
observations.  34 C.F.R. §§ 300.300, 300.305, 300.503.   
 
 There was no evidence in this record that DCPS took any of the procedural steps required 
under the IDEA until after the April 2016 comprehensive psychoeducational evalution conducted 
by the Child Guidance Clinic through the D.C. Superior Court.  As indicated above, at least by 
the 2009-2010 school year, DCPS had ample information from which it should have suspected 
that Student has a disability and begun the evaluation process.  Respondent has generally not 
disputed Petitioner’s factually assertions.  Rather, Respondent argues that Petitioner’s claim prior 
to April 2012 should be time barred, because Respondent interprets the IDEA’s statute of 
limitations to mean that a petitioner must bring any cause of action within two years of the date 
the parent knew or should have known of the alleged violation, and that the action cannot assert 
claims more than two years prior to the date the petitioner knew or should have known of the 
alleged violations (the “two-plus-two construction”).   
 

The court in Damarcus S. v. District of Columbia, 2016 WL 2993158 (D.D.C. May 23, 
2016) rejected Respondent’s argument that the maximum SOL period is four years, using a “2+2 
construction,” which it deems to be an “illogical” interpretation of the IDEA.  Id. at 4.  Under 
circumstances such as those Petitioner alleges, the court in in Damarcus S. has held that “as long 
as the complaint is filed within two years of the [knew or should have known] date, plaintiffs are 
entitled to full relief for that injury.”  Id. at 4.  As indicated in the Findings of Fact above, though 
Petitioner knew that Student was struggling in school,32 she did not have actual knowledge of the 
reasons for his academic struggles or that DCPS had certain legal obligations to evaluate Student 
for eligibility for specialized instruction.  Petitioner also did not receive any written notices that 

                                                 
32 As stated in Damarcus S., “the mere knowledge that [a student] is not making progress is not enough to 
trigger notice, because the lack of progress could have been attributable to [the student’s] low aptitude 
rather than inadequate educational support.”  Id. at 5. 
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would have put her on notice of her due process hearing rights prior to the April 2016 
psychological.  As Parent brought her DPC within two years of learning of her/Student’s rights 
under the IDEA in approximately April 2016, her claim can properly go back to 2009 under 
Damarcus S.   
 
 A hearing officer’s determination of whether a child received a FAPE must be based on 
substantive grounds.  In matters alleging a procedural violation, a hearing officer may find that a 
child did not receive a FAPE only if the procedural inadequacies (i) impeded the child’s right to 
a FAPE; (ii) significantly impeded the parent’s opportunity to participate in the decision-making 
process regarding the provision of a FAPE to the parent’s child; or (iii) caused a deprivation of 
educational benefit.  See 34 C.F.R. 300.513(a).  In this case, Student’s access to specialized 
instruction and related services was extremely delayed due to DCPS’ failure to timely evaluate 
him and determine him eligible.  Student’s right to a FAPE was impeded, Parent’s opportunity to 
participate in the decision making process regarding the provision of FAPE to Student was 
impeded, and Student suffered a deprivation of educational benefit.  Petitioner meets the burden 
of proof on this issue. 
 

(b) Whether DCPS denied Student a FAPE by failing to evaluate Student within 
120 days of a referral by the school on February 12, 2015. 

 
A public agency must conduct a full and individual initial evaluation to determine if a 

child is a child with a disability, once it receives a referral from a parent or school/public agency.  
34 C.F.R. § 300.301.  DCPS must conduct this initial evaluation within 120 days from the date 
that the Student was referred for an evaluation or assessment.  34 C.F.R. § 300.301(c), D.C. 
Code 38-2561.02(a).  The Dean of Students at Student’s school referred Student to for evaluation 
on February 12, 2015, which meant that DCPS should have completed the evaluation process by 
approximately June 2015.  As indicated above, Student did not receive an initial evaluation until 
April 2016, and even then it was not through DCPS.  Student’s access to specialized instruction 
and related services was extremely delayed due to DCPS’ failure to timely evaluate him and 
determine him eligible.  Student’s right to a FAPE was impeded, Parent’s opportunity to 
participate in the decision making process regarding the provision of FAPE to Student was 
impeded, and Student suffered a deprivation of educational benefit.  Petitioner meets the burden 
of proof on this issue. 
 

Compensatory Education 
 

The IDEA gives hearing officers “broad discretion” to award compensatory education as 
an “equitable remedy” for students who have been denied a FAPE. See Reid, supra, 401 F.3d at 
522-23.  The award must “provide the educational benefits that likely would have accrued from 
special education services” that the school district “should have supplied in the first place.” Id. at 
524.  A compensatory education award must “rely on individualized assessments” after a “fact 
specific” inquiry. Id. “In formulating a new compensatory education award, the hearing officer 
must determine ‘what services [the student] needs to elevate him to the position he would have 
occupied absent the school district’s failures.’” Stanton v. Dist. of D.C., 680 F.Supp.2d 201, 206 
(D.D.C. 2010), quoting Anthony v. District of Columbia, 463 F.Supp.2d 37, 44 (D.D.C. 2006); 
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Reid, 401 F.3d at 527.  See also, e.g., Turner v. District of Columbia, 2013 WL 3324358, 10-11 
(D.D.C. July 2, 2013). 

 
Here, Student was significantly harmed by going through numerous years of schooling 

without the academic supports he needs to learn and progress.  Compensatory Education 
Specialist’s recommendations about the services required to make Student whole are persuasive.  
He is not pursuing a goal that may not be realistically attainable for Student, such as grade-level 
performance.  Rather, he is recommending the services required to help Student reach functional 
reading and math levels, taking into account any plateau Student may encounter on his path to 
progress in light of the nature of his disability.  Compensatory Education Specialist is not 
recommending an hour-for-hour award, but rather has calibrated his recommendation to account 
for the heightened efficiency of the type of one-on-one services he is recommending.  For these 
reasons, the recommendations from Compensatory Education Specialist will be ordered. 
 
  ORDER 

Based on the Findings of Fact and Conclusion of Law above, it is hereby ORDERED that: 
 

A. Within 15 calendar days of this Order, DCPS shall fund 650 hours of academic 
tutoring to be used with the provider of Parent’s choice;33 

B. Within 14 school days of this Order, DCPS shall to Student a laptop for use at home 
that is equipped at a minimum with Kurzweil 3000 and Dragon Naturally Speaking 
software. 

. 
All other relief Petitioner requested in the complaint is DENIED. 

 
 IT IS SO ORDERED. 
 

Date: November 14, 2016     /s/ NaKeisha Sylver Blount 
        Impartial Hearing Officer 
Copies to: 
Petitioner (by U.S. mail) 
Petitioner’s Attorney (electronically) 
DCPS’ Attorney (electronically) 
Chief Hearing Officer Virginia Dietrich, Esq. (electronically) 
OSSE-SPED (electronically) 
ODR (electronically) 
 
 

NOTICE OF RIGHT TO APPEAL 
 This is the final administrative decision in this matter.  Any party aggrieved by this 
Hearing Officer Determination may bring a civil action in any state court of competent 
jurisdiction or in a District Court of the United States without regard to the amount in 

                                                 
33 Petitioner has discretion over how to allocate the hours, except that any hours remaining unused as of 
Student’s graduation date shall be waived.  DCPS only has to pay for hours actually utilized and invoiced. 
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controversy within ninety (90) days from the date of the Hearing Officer Determination, in 
accordance with 20 U.S.C. §1415(i). 




