
DISTRICT OF COLUMBIA 

OFFICE OF THE STATE SUPERINTENDENT OF EDUCATION 
Office of Dispute Resolution 

810 First Street, N.E., 2nd Floor 

Washington, D.C.  20002 

 

      ) 

Student,1     )  Case No.:  2016-0193 

through her Parent,    ) 

 Petitioner,    )  Date Issued:  11/12/16 

      )   

 v.      ) Hearing Officer:  Keith L. Seat, Esq. 

      )  

District of Columbia Public Schools  ) Hearing Dates:  10/24/16 & 10/25/16 

(“DCPS”),     ) Hearing Location:  ODR Room 2006 

 Respondent.    )  

      ) 

 

 

HEARING OFFICER DETERMINATION 
 

Background 

 

Petitioner, Student’s Parent, pursued a due process complaint alleging that Student 

had been denied a free appropriate public education (“FAPE”) in violation of the Individuals 

with Disabilities Education Improvement Act (“IDEA”) because she was not provided an 

appropriate Individualized Education Program (“IEP”), her special education services were 

improperly reduced and then terminated, and she was not adequately evaluated.  DCPS 

responded that Student’s IEP, services and assessments were appropriate.   

 

Subject Matter Jurisdiction 

 

Subject matter jurisdiction is conferred pursuant to IDEA, 20 U.S.C. § 1400, et seq.; 

the implementing regulations for IDEA, 34 C.F.R. Part 300; and Title V, Chapter E-30, of 

the District of Columbia Municipal Regulations (“D.C.M.R.”).  

 

Procedural History 

Following the filing of the due process complaint on 8/19/16, the case was assigned 

to the undersigned on 8/22/16.  DCPS filed a timely response on 8/26/16 and did not 

challenge jurisdiction.  The resolution session meeting was held on 9/9/16.  The 30-day 

resolution period ended on 9/18/16.  A final decision in this matter must be reached no later 

                                                 

 
1 Personally identifiable information is provided in Appendix A, including terms initially set 

forth in italics. 
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than 45 days following the end of the resolution period, which requires a Hearing Officer 

Determination (“HOD”) by 11/2/16, which was extended by a continuance to 11/12/16. 

The due process hearing took place on 10/24/16 and 10/25/16, and was closed to the 

public.  Petitioner was represented by Petitioner’s counsel.  DCPS was represented by 

Respondent’s counsel.  Petitioner was present during virtually the entire hearing.   

Petitioner’s Disclosures, submitted on 10/17/16, contained documents P1 through 

P37, which were admitted into evidence without timely objection. 

Respondent’s Disclosures, submitted on 10/17/16, contained documents R1 through 

R16, which were admitted into evidence without objection. 

Petitioner’s counsel presented 4 witnesses in Petitioner’s case-in-chief (see 

Appendix A): 

1. Educational Advocate (qualified over objection as an expert in Psychological 

Assessment and Measurement, Data Collection, and Neuropsychology) 

2. Case Manager (qualified without objection as an expert in the Development 

of Appropriate IEP Programming and Placement for Students with 

Disabilities, as well as the Implementation of IEPs) 

3. Audiologist/Speech-Language Pathologist (“SLP”) (qualified without 

objection as an expert in Audiology and Speech-Language Pathology) 

4. Parent 

Petitioner’s counsel recalled Parent as the sole rebuttal witnesses. 

Respondent’s counsel presented 5 witnesses in Respondent’s case (see Appendix A):   

1. Special Education Specialist 

2. School Psychologist (qualified without objection as an expert in School 

Psychology) 

3. School Audiologist (qualified without objection as an expert in Special 

Education Evaluation and Audiology) 

4. School SLP-1 (qualified without objection as an expert in Speech-Language 

Pathology) 

5. School SLP-2 (qualified without objection as an expert in Speech-Language 

Pathology and Evaluation) 

The issues to be determined in this Hearing Officer Determination are:  
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Issue 1: Whether DCPS denied Student a FAPE by failing to provide an appropriate 

IEP in December 2014, where (a) her speech-language services were reduced by an 

hour/month without supporting data or assessments, and (b) she was not provided support in 

the general education classroom, despite her extreme deficits in expressive and receptive 

language skills.  Respondent has the burden of persuasion on this issue, if Petitioner 

establishes a prima facie case.2 

Issue 2:  Whether DCPS denied Student a FAPE by ending her eligibility for special 

education and related services (a) in March or April 2016, or (b) in July 2016 despite an 

independent speech-language evaluation that confirmed the need for continuing eligibility 

and her ongoing academic struggles and learning delays.  Petitioner has the burden of 

persuasion on this issue. 

Issue 3:  Whether DCPS denied Student a FAPE by failing to comprehensively 

evaluate Student in all areas of suspected disability, as DCPS refused to conduct 

neuropsychological and auditory processing assessments despite the recommendation of an 

outside expert in a 6/11/16 report and subsequent request by Parent.  Petitioner has the 

burden of persuasion on this issue.   

Petitioner seeks the following relief:   

1. A finding that Student was denied a FAPE. 

2. DCPS shall convene an IEP team meeting and develop an IEP for Student 

restoring her eligibility for special education and related services. 

3. DCPS shall fund independent neuropsychological and auditory processing 

assessments, and upon completion convene an IEP team meeting to review 

the results and update Student’s IEP as needed. 

4. DCPS shall fund compensatory education for any denial of FAPE, from 

12/10/14 to the present.3  

5. Any other just and appropriate relief.     

                                                 

 
2  Respondent disagreed at the prehearing conference with the shifting of the burden of 

persuasion on IEPs that have expired. 
3  Petitioner’s counsel was put on notice at the prehearing conference that Petitioner must 

introduce evidence supporting the requested compensatory education, including evidence of 

specific educational deficits resulting from Student’s alleged denial of FAPE and the 

specific compensatory measures needed to best correct those deficits, i.e., to elevate Student 

to the approximate position Student would have enjoyed had Student not suffered the 

alleged denial of FAPE.  Further, Respondent was encouraged to introduce evidence 

contravening the requested compensatory education in the event a denial of FAPE is found. 
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The parties were permitted to submit legal citations after the hearing, which 

Petitioner did on 10/27/16. 

Findings of Fact 

 

After considering all the evidence, as well as the arguments of both counsel, the 

Findings of Fact4 are as follows: 

1. Student is a resident of the District of Columbia; Petitioner is Student’s Parent.5  

Student is Age and is repeating Grade at Nonpublic School.6  Student was at Prior 

Nonpublic School for 2015/16,7 following two school years at Prior Public School.8   

2. Student was classified as having a Speech or Language Impairment (“SLI”) and 

received an initial IEP on 9/26/13, which provided 4 hours/month of Speech-Language 

Pathology and no other services.9  Her next IEP on 12/10/14 provided only 3 hours/month of 

Speech-Language Pathology and no other services.10  Student’s Present Levels of 

Performance (“PLOPs”) did not change between her 9/26/13 and 12/10/14 IEPs.11  Lack of 

change in PLOPs may indicate the need for more services, not less.12  Student’s next IEP on 

3/4/15 for the first time included Academics as an area of concern, with sections in both 

Math and Reading, and provided 1 hour/week of specialized instruction inside general 

education and 30 minutes/week of specialized instruction outside general education, along 

with 3 hours/month of Speech-Language Pathology.13   

3. Student’s IEP team decided on 12/10/14 to add 1.5 hours/week of specialized 

instruction inside general education and 30 minutes/week of specialized instruction outside 

general education.14  The 12/10/14 meeting notes state that the team developed a new IEP 

for Student and that specialized instruction hours were added to the IEP to provide 

                                                 

 
4 Footnotes in these Findings of Fact refer to the sworn testimony of the witness indicated or 

to an exhibit admitted into evidence.  To the extent that the Hearing Officer has declined to 

base a finding of fact on a witness’s testimony that goes to the heart of the issue(s) under 

consideration, or has chosen to base a finding of fact on the testimony of one witness when 

another witness gave contradictory testimony on the same issue, the Hearing Officer has 

taken such action based on the Hearing Officer’s determinations of the credibility and/or 

lack of credibility of the witness(es) involved. 
5 Parent. 
6 Id.    
7 All dates in the format “2015/16” refer to school years. 
8 P6-1; Parent.   
9 P4-1,6; Case Manager.   
10 P3-1,5; Case Manager.   
11 P4-4; P3-3; Case Manager.   
12 Audiologist/SLP.   
13 P2-1,3,7; Case Manager.   
14 P21-3; Case Manager.   
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additional academic support to Student.15  Specialized instruction was not added to 

Student’s IEP until the 3/4/15 IEP, which provided 1 (not 1.5) hour/week of specialized 

instruction inside general education and 30 minutes/week of specialized instruction outside 

general education.16  IEP Progress Reports which included academic goals in Math and 

Reading for Student do not appear in the record until the third term report dated 4/20/15, 

which expressly references the 3/4/15 IEP.17  Those IEP Progress Reports indicate that 

Student generally progressed with her academic goals in the third term and mastered most of 

them in the fourth term of 2014/15.18  Specialized instruction is language-based; Speech-

Language services can be reduced when specialized instruction is added to an IEP.19  With 

the intention to add some 8 hours/month of specialized instruction to address academic 

needs, Student’s speech-language services were reduced by 1 hour/month on 12/10/14.20   

4. A Psychological Evaluation dated 1/22/15 was conducted to determine whether 

Student qualified for any additional special education services beyond the speech-language 

therapy and the specialized instruction in Math and Reading intended in the 12/10/14 IEP.21  

The evaluation found that Student’s processing speed was in the extremely low range, 

although the subtest conducted was related to fine motor skills, not pure processing.22  The 

Psychological Evaluation concluded that Student did not qualify for any additional special 

education or related services.23   

5. Student transferred to Prior Nonpublic School for 2015/16 and received equitable 

services through the Private and Religious Office (“PRO”) of DCPS for her speech-

language needs, with an Individual Service Plan (“ISP”) developed on 11/20/15 which 

provided 3 hours/month of speech-language services.24   

6. During 2015/16, various assessments were conducted to determine whether Student 

continued to need special education and related services, including:   

a. A Speech-Language Re-evaluation dated 2/19/16 which concluded that Student 

had adequate oral communication skills and no longer met the DCPS eligibility 

criteria for SLI.25  School SLP-2 conducted the evaluation and determined that 

Student was within functional and normal limits, so she recommended 

                                                 

 
15 P21-4.   
16 P2-7; P19-3; Case Manager.   
17 P23-1,2.   
18 P22-1,2.   
19 School SLP-1.   
20 P21-3; P3-5.   
21 P27-1.   
22 School Psychologist; P25-4,5.   
23 P27-5.   
24 P1-1,2; P37-2; Parent; Case Manager; Special Education Specialist.  See 34 C.F.R. 

300.138, 300.140 (limiting due process complaints to child find/eligibility). 
25 P9-1,12.   
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discontinuing speech-language services as Student did not have a disabling 

communication disorder.26 

b. An Educational Evaluation Revised dated 1/4/16 which focused on Specific 

Learning Disability (“SLD”) and concluded that Student did not qualify for 

special education based on an SLD.27  Student’s young age made it difficult to 

determine whether she had an SLD, as a child must be significantly below grade 

level to qualify.28   

c. An Evaluation Addendum dated 3/1/16 which focused on Developmental Delay 

(“DD”) due to concerns raised by Parent concluded that Student did not meet the 

criteria for DD.29  Parent’s input to the evaluation supported the conclusion that 

Student’s overall adaptive functioning was in the adequate range.30   

7. Eligibility is a team decision, but must be supported with empirical and qualitative 

data and grounded in best practices.31  At the Multi-Disciplinary Team (“MDT”) meeting on 

4/4/16, Parent actively participated and agreed that Student had progressed, but was 

concerned that without ongoing speech services she would regress.32  Prior Nonpublic 

School noted that Student was more vocal and could hold conversations and speak in 

complete sentences; Student was getting the routine better and had opened up and was more 

social with other students.33  Based on the standard scores in the Speech-Language Re-

evaluation, Student was no longer eligible for Speech-Language services.34  Student did not 

meet the eligibility criteria for SLI or DD.35  While Parent felt that Student was struggling 

and far behind, Student’s testing indicated that she was in the average range.36  The entire 

team agreed that Student was not eligible, including staff from Prior Nonpublic School; 

Parent was disappointed, but said she understood and “signed off” on the ineligibility 

decision of the team.37   

8. Parent requested and was provided funding for an independent educational 

evaluation (“IEE”) for Speech-Language, which was the only IEE she sought at that time.38  

Audiologist/SLP conducted a Speech-Language IEE Assessment dated 6/11/16 in which he 

                                                 

 
26 School SLP-2.   
27 P26-1,11,12; School Psychologist.   
28 School Psychologist.   
29 P25-1,5; School Psychologist; Educational Advocate.   
30 P25-3; School Psychologist.   
31 P9-12; School SLP-2.   
32 P18-2; School Psychologist; Special Education Specialist.   
33 P18-4.   
34 P18-2; Special Education Specialist.   
35 P18-4.   
36 School Psychologist.   
37 Special Education Specialist.   
38 Id.   
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found a need for language therapy to deal with expressive language deficits, social 

communication problems, and her language comprehension and processing abilities, as well 

as a need for additional testing.39  Audiologist/SLP’s Speech-Language IEE was reviewed 

by DCPS to see if it met its guidelines.40  The review indicated that the Audiologist/SLP’s 

report was missing certain elements, such as composite scores.41  Audiologist/SLP only 

gave Student 2 of the 9 subtests that would have provided insight into the need for auditory 

processing.42  Audiologist/SLP’s findings on the expressive language subtest were 

considered valid by DCPS, but it was the only subtest below the average range, and was just 

below the cut-off for average as Student received a 6 and the average range is 7-13.43  

Audiologist/SLP’s recommendations were excessive based on the data for the one subtest, 

which appeared to be an outlier, so Audiologist/SLP’s analysis didn’t change School SLP-

2’s view of Student’s speech-language ineligibility.44 

9. Audiologist/SLP recommended testing all areas of auditory processing for Student, 

to check for Auditory Processing Disorders (“APD”), which is a listening problem, not a 

hearing problem.45  Audiologist/SLP testified that Student needs phonological processing 

testing, which is part of auditory processing, but did not use a phonological processing 

subtest, which would have shed light on the need for APD.46  DCPS and Audiologist/SLP 

have very different approaches to APD testing.47  DCPS views APD as suitable only for 

children older than Student based on American Speech-Language-Hearing Association 

(“ASHA”) guidelines that state care must be taken when testing younger children; a 

screening could be given to Student at her age.48  Audiologist/SLP stated that there is 

normed data for children even younger than Student.49  School Audiologist has reviewed 75-

80 evaluation reports from Audiologist/SLP and has found in every one that he recommends 

APD testing and often gets the IEE referral himself.50  School Audiologist has tested 100-

150 students for APD but has never found one with APD.51  The prevalence of APD is no 

more than 4% of the general population.52   

10. Audiologist/SLP recommended a comprehensive neuropsychological assessment 

because Student’s extremely poor Processing Speed suggested that there may be some 

                                                 

 
39 Audiologist/SLP; P7-10.   
40 Special Education Specialist; P8-1,2; P15-4.   
41 Special Education Specialist.   
42 P15-4.   
43 School SLP-2; R9-2.   
44 School SLP-2.   
45 P7-10; Audiologist/SLP; School Audiologist.   
46 Audiologist/SLP; P7-1,2; School Audiologist.   
47 School Audiologist; Audiologist/SLP.   
48 School Audiologist.   
49 Audiologist/SLP.   
50 School Audiologist.   
51 Id.  
52 Id.   
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underlying frontal lobe neurological functioning problems, although Student’s cognitive 

abilities were normal overall.53  Audiologist/SLP and Parent sought a neuropsychological 

evaluation because Student was not performing adequately at school, but didn’t consider the 

impact of absences and tardiness on Student, which impacts eligibility for 

neuropsychological testing.54  DCPS doesn’t use neuropsychological evaluations and views 

them as unnecessary for determination of children’s needs.55   

11. After a thorough review of the Speech-Language IEE, the school members of the 

MDT on 7/18/16 concluded that Student did not qualify for SLI or need further testing.56  

Parent’s counsel made a request for a neuropsychological IEE at the MDT meeting on 

7/18/16, but School Psychologist said Student had been tested in all areas needed, including 

cognitive, academic functioning, and adaptive, and no further testing was warranted at that 

time, which was the team conclusion.57  DCPS appropriately evaluated Student in all areas 

of suspected disability and properly determined her eligibility for special education and 

related services.58  DCPS issued a Final Eligibility Determination Report and Prior Written 

Notice of non-eligibility for special education services dated 7/25/16.59   

12. Along with Audiologist/SLP, Student’s advocates believed that something is going 

on with Student, making additional testing necessary.60  Student had a history of seizures, 

which began right after she was born, with each episode lasting about 20 minutes, but by 

2013 her seizures were down to just a few minutes every 7-8 month; by the end of 2014 

Student reportedly had not had a seizure in 2 years.61  Seizures can lead to many problems; 

Student does not need medication to prevent seizures.62  DCPS’s explanation is that the 

problems Student exhibits are likely the result of missing instruction and changing 

schools.63  Student is able to access instruction at school, but a dozen absences and scores of 

“tardies” have a negative educational impact.64  Student’s teacher stated that the most 

important thing is for Student to be on time, as in her grade most of the instruction is at the 

                                                 

 
53 Audiologist/SLP; P7-1,3.   
54 School Psychologist.   
55 Special Education Specialist.   
56 P14-3; P15-6; R11-1,2; Special Education Specialist.   
57 P14-2; P15-6; P17-1; School Psychologist; Educational Advocate.   
58 School Psychologist.   
59 P15-11; P17-1.   
60 Case Manager; Educational Advocate.  Their testimony is discounted by the undersigned 

however, for Case Manager never assessed Student and had never seen her in the classroom 

or talked to her teachers, while Educational Advocate had never met Student or Parent and 

had not conducted any evaluations of Student or spoken with anyone who had evaluated 

Student.   
61 P21-3; P31-1; P35-4; Parent; Educational Advocate.   
62 Educational Advocate.   
63 School Psychologist.   
64 School Psychologist; Case Manager (tardiness is significant and impacts education).   
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beginning of the school day.65  Nor does DCPS have any control over Student’s nonpublic 

schools or the ability to determine their appropriateness for Student.66   

13. Student is often tardy, although there was improvement by the end of 2015/16.67  

Student’s teacher reported in the 1/4/16 assessment that Student is tardy almost every school 

day from 30-60 minutes, so has to work to catch up on what is going on each day, which is 

difficult.68  The 3/1/16 assessment reported that as of 2/25/16, Student had 12 absences and 

61 days tardy in 2015/16.69  The 4/4/16 team meeting discussed Student’s attendance and 

ways to improve attending on time more consistently.70  Parent concurs that she often gets 

Student to school late, but generally just a minute late which requires Student to wait to be 

checked in, so she is 5-10 minutes late in getting to her classroom.71   

14.  In determining an award of compensatory education, Audiologist/SLP persuasively 

testified that Student may need more time than she missed to be put back in the place she 

should have been, due to frustration over her lack of success.72  Student needs tutoring to 

remediate academic deficits in Reading, Math and Written Expression.73  Student was 

lagging behind academically at the time of the 1/22/15 Psychological Evaluation.74  Student 

continued to struggle in 2015/16 and is now repeating Grade.75   

Conclusions of Law 

 

Based on the Findings of Fact above, the arguments of counsel, as well as this 

Hearing Officer’s own legal research, the Conclusions of Law are as follows:   

The overall purpose of the IDEA is to ensure that “all children with disabilities have 

available to them a free appropriate public education that emphasizes special education and 

related services designed to meet their unique needs and prepare them for further education, 

employment, and independent living.”  20 U.S.C. § 1400(d)(1)(A).  See Boose v. Dist. of 

Columbia, 786 F.3d 1054, 1056 (D.C. Cir. 2015) (the IDEA “aims to ensure that every child 

has a meaningful opportunity to benefit from public education”). 

“[T]o further Congress’ ambitious goals for the IDEA, the Supreme Court has 

focused on the centrality of the IEP as ‘the centerpiece of the statute’s education delivery 

                                                 

 
65 School Psychologist.   
66 Special Education Specialist.   
67 P15-4.   
68 P26-4; Special Education Specialist.   
69 P25-4,6; School Psychologist.   
70 P18-3.   
71 P14-2; P15-6; P18-2; Parent.   
72 Audiologist/SLP.   
73 P6-5.   
74 Case Manager; P27.   
75 Case Manager.   
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system for disabled children.’”  Harris v. Dist. of Columbia, 561 F. Supp. 2d 63, 67 (D.D.C. 

2008), quoting Honig v. Doe, 484 U.S. 305, 311, 108 S. Ct. 592, 98 L. Ed. 2d 686 (1988). 

Once a child who may need special education services is identified and found 

eligible, DCPS must devise an IEP, mapping out specific educational goals and 

requirements in light of the child’s disabilities and matching the child with a school capable 

of fulfilling those needs.  See 20 U.S.C. §§ 1412(a)(4), 1414(d), 1401(a)(14); Sch. Comm. of 

Town of Burlington, Mass. v. Dep’t of Educ. of Mass., 471 U.S. 359, 369, 105 S. Ct. 1996, 

2002, 85 L. Ed. 2d 385 (1985); Jenkins v. Squillacote, 935 F.2d 303, 304 (D.C. Cir. 1991); 

Dist. of Columbia v. Doe, 611 F.3d 888, 892 n.5 (D.C. Cir. 2010).   

As discussed below, the Act’s FAPE requirement is satisfied “by providing 

personalized instruction with sufficient support services to permit the child to benefit 

educationally from that instruction.”  Smith v. Dist. of Columbia, 846 F. Supp. 2d 197, 202 

(D.D.C. 2012), citing Bd. of Educ. of Hendrick Hudson Cent. Sch. Dist. v. Rowley, 458 U.S. 

176, 203, 102 S. Ct. 3034, 73 L. Ed. 2d 690 (1982).  The IDEA imposes no additional 

requirement that the services so provided be sufficient to maximize each child’s potential.  

Rowley, 458 U.S. at 198.  Congress, however, “did not intend that a school system could 

discharge its duty under the [Act] by providing a program that produces some minimal 

academic advancement, no matter how trivial.”  Hall ex rel. Hall v. Vance County Bd. of 

Educ., 774 F.2d 629, 636 (4th Cir. 1985). 

A Hearing Officer’s determination of whether a child received a FAPE must be 

based on substantive grounds.  In matters alleging a procedural violation, a Hearing Officer 

may find that a child did not receive a FAPE only if the procedural inadequacies (i) impeded 

the child’s right to a FAPE; (ii) significantly impeded the parent’s opportunity to participate 

in the decision-making process regarding the provision of a FAPE to the parent’s child; or 

(iii) caused a deprivation of educational benefit.  34 C.F.R. 300.513(a).  In other words, an 

IDEA claim is viable only if those procedural violations affected the child’s substantive 

rights. 

Petitioner shall carry the burden of production and persuasion, except on issues of 

the appropriateness of an IEP or placement on which Respondent shall have the burden of 

persuasion, if Petitioner establishes a prima facie case.  D.C. Code Ann. § 38-2571.03(6); 

Schaffer ex rel. Schaffer v. Weast, 546 U.S. 49, 62, 126 S. Ct. 528, 537, 163 L. Ed. 2d 387 

(2005).  “Based solely upon evidence presented at the hearing, an impartial hearing officer 

shall determine whether . . . sufficient evidence [was presented] to meet the burden of proof 

that the action and/or inaction or proposed placement is inadequate or adequate to provide 

the student with a FAPE.”  5-E D.C.M.R. § 3030.3.    

Issue 1:  Whether DCPS denied Student a FAPE by failing to provide an 

appropriate IEP in December 2014, where (a) her speech-language services were reduced 

by an hour/month without supporting data or assessments, and (b) she was not provided 

support in the general education classroom, despite her extreme deficits in expressive and 

receptive language skills.  (Respondent has the burden of persuasion on this issue, if 

Petitioner establishes a prima facie case.) 
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Petitioner did establish a prima facie case on this issue, shifting the burden of 

persuasion to Respondent, which failed to meet its burden of proving that Student’s IEP was 

appropriate, since her IEP team clearly intended to provide specialized instruction that was 

not incorporated into her IEP.   

The applicable legal standard is whether Student’s 12/10/14 IEP was “reasonably 

calculated to produce meaningful educational benefit” and permit her to access the general 

education curriculum.  See Damarcus S. v. Dist. of Columbia, 2016 WL 2993158, at *12 

(D.D.C. May 23, 2016); A.M. v. Dist. of Columbia, 933 F. Supp. 2d 193, 204 (D.D.C. 2013), 

quoting Rowley, 458 U.S. at 206-07.  The measure and adequacy of the IEP are to be 

determined as of 12/10/14, the time it was offered to Student.  See, e.g., S.S. ex rel. Shank v. 

Howard Rd. Acad., 585 F. Supp. 2d 56, 66 (D.D.C. 2008).  The appropriateness of Student’s 

IEP is analyzed by considering the concerns raised by Petitioner relating to the reduction of 

her speech-language services and lack of support in the general education classroom.  See 34 

C.F.R. 300.320(a)(4),(5); Honig, 484 U.S. at 311. 

Here, the notes from the 12/10/14 meeting of Student’s IEP team clearly show that 

the team believed that Student needed specialized instruction and intended to include it on 

her 12/10/14 IEP, but failed to do so.  The team concluded that Student needed 1.5 

hours/week of specialized instruction inside general education and 30 minutes/week of 

specialized instruction outside general education, with a reduction of speech-language 

therapy by 1 hour to 3 hours/month.  The 12/10/14 meeting notes explained that specialized 

instruction hours were added to the IEP to provide additional academic support to Student, 

just as Petitioner asserts was needed at that time for Student.  School SLP-1 credibly 

testified that since specialized instruction is language-based, speech-language services can 

be reduced appropriately when specialized instruction is added to an IEP.  Thus, with the 

intended addition of 8 hours/month of specialized instruction to address her academic needs, 

Student’s speech-language services were reduced by 1 hour/month. 

Although Student’s 12/10/14 IEP was in fact modified to reduce speech-language 

therapy by the intended 1 hour/month, specialized instruction inexplicably was not added to 

Student’s IEP until a few months later in her 3/4/15 IEP, which provided 1 (not 1.5) 

hour/week of specialized instruction inside general education and 30 minutes/week of 

specialized instruction outside general education.  DCPS asserted at the due process hearing 

that even though not listed on the 12/10/14 IEP, DCPS nonetheless began providing 

specialized instruction to Student at that time, pointing to her IEP Progress Reports.  

However, IEP Progress Reports which include academic goals for Student do not appear in 

the record until the third term report dated 4/20/15, but it expressly references the 3/4/15 

IEP, not the earlier 2014 IEP.  DCPS presented no evidence to prove that Student was 

receiving support for academics during the period from 12/10/14 until 3/4/15, during which 

time Student missed 1.5 hours/week of push-in services and 30 minutes/week of pull-out 

services to support her academics, which was a great concern to Parent and others involved 

in her education.  This error in Student’s 12/10/14 IEP certainly affected her substantive 

rights, as it caused a direct deprivation of educational benefit to her during that period.  See 

34 C.F.R. 300.513(a).   
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When Student’s IEP was modified on 3/4/15, Student only received 1 hour/week of 

specialized instruction inside general education, rather than 1.5 hours/week as intended on 

12/10/14.  This change, which amounted to 8 hours of specialized instruction inside general 

education over the remaining 16 weeks of the 2014/15 school year, may well have been 

intentionally made by her IEP team, but in any case Petitioner did not challenge the 

appropriateness of the 3/4/15 IEP.  Further, it is noted that in her IEP Progress Reports 

Student generally progressed with her academic goals in the third term and mastered most of 

them in the fourth term.   

In sum, this Hearing Officer concludes that a denial of FAPE amounting to 2 

hours/week (with one-fourth of the hours outside general education) for some 12 weeks 

from 12/10/14 to 3/4/15 are to be remedied with an award of compensatory education, as 

discussed below.  However, no additional award is made for the 1 hour reduction in speech-

language therapy on 12/10/14, as that 1 hour/month was to be offset by the addition of the 

specialized instruction which is being fully remedied. 

Issue 2:  Whether DCPS denied Student a FAPE by ending her eligibility for special 

education and related services (a) in March or April 2016, or (b) in July 2016 despite an 

independent speech-language evaluation that confirmed the need for continuing eligibility 

and her ongoing academic struggles and learning delays.  (Petitioner has the burden of 

persuasion on this issue.) 

Petitioner did not meet her burden of proving that Student was denied a FAPE by 

DCPS finding her ineligible for special education in April and July 2016.  The IDEA 

provides that before determining that a child receiving special education services is no 

longer eligible as a child with a disability, the local educational agency must first reevaluate 

the child.  See 34 C.F.R. 300.305(e); Dist. of Columbia v. West, 699 F. Supp. 2d 273, 279 

(D.D.C. 2010).  That was done here and her MDT team reasonably concluded that Student 

was no longer eligible for services in April 2016, nor in July 2016 after receiving the 

Speech-Language IEE. 

DCPS conducted a Speech-Language Re-evaluation dated 2/19/16 which concluded 

that Student had adequate oral communication skills and did not meet the DCPS eligibility 

criteria for SLI.  Student was found to be within functional and normal limits, so DC’s 

experts reasonably concluded that speech-language services should be discontinued as 

Student did not have a disabling communication disorder.   

DCPS also explored various other areas based on Parent’s concerns about Student.  

An Educational Evaluation Revised dated 1/4/16 focused on whether Student had a Specific 

Learning Disability, but concluded that Student did not qualify for special education based 

on an SLD.  School Psychologist credibly explained at the due process hearing that it is 

difficult to find an SLD in a child as young as Student, because a child must be significantly 

below grade level.  In addition, an Evaluation Addendum (to the Educational Evaluation) 

dated 3/1/16 focused on Developmental Delay due to additional concerns raised by Parent, 

but the Evaluation Addendum concluded that Student did not meet the criteria for DD 

either.   
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Thus, at the MDT meeting on 4/4/16, the team recognized that Student had 

progressed in speech-language, and that based on the standard scores in the Speech-

Language Re-evaluation, Student was no longer eligible for speech-language services.  Nor 

did Student meet the eligibility criteria for SLD or DD.  The entire team agreed that Student 

was not eligible, including staff from Prior Nonpublic School.  Parent actively participated 

in the 4/4/16 meeting and “signed off” on the decision of the team that Student was not 

eligible for special education or related services.  This Hearing Officer finds no basis on 

which to disturb or overrule this conclusion of the MDT team on 4/4/16. 

Subsequently, Parent sought and obtained a Speech-Language IEE, which 

Audiologist/SLP conducted and issued a Speech-Language IEE Assessment report dated 

6/11/16.  Audiologist/SLP found a need for additional testing (discussed in Issue 3, below) 

and in the meantime sought language therapy for Student to deal with expressive language 

deficits, social communication problems, as well as her language comprehension and 

processing abilities.  The IEE was reviewed by DCPS which found that the report was 

missing certain elements, such as composite scores.   

While many of Audiologist/SLP’s findings matched the findings on DCPS’s 2/19/16 

speech-language evaluation, on other points there was disagreement.  School SLP-2 credibly 

explained that in her expert opinion Audiologist/SLP’s finding on the expressive language 

subtest were valid, but that it was the only subtest below the average range, and it was just 

below the cut-off for average as Student received a 6 and the average range is from 7 to 13.  

School SLP-2 concluded that Audiologist/SLP’s recommendations were excessive based on 

the data for the one subtest, which was an apparent outlier.  Thus, Audiologist/SLP’s 

analysis did not change School SLP-2’s view of Student’s speech-language ineligibility.   

After a thorough review, the school members of the MDT at a meeting on 7/18/16 

concluded once again that Student was not eligible for special education services.  The Final 

Eligibility Determination Report and the Prior Written Notice of non-eligibility for special 

education services were issued on 7/25/16.  Despite Audiologist/SLP’s decades of 

experience and impressive qualifications, this Hearing Officer was not persuaded by 

Petitioner that the MDT’s decision was in error or that Student was eligibility for special 

education and related services. 

Issue 3:  Whether DCPS denied Student a FAPE by failing to comprehensively 

evaluate Student in all areas of suspected disability, as DCPS refused to conduct 

neuropsychological and auditory processing assessments despite the recommendation of an 

outside expert in a 6/11/16 report and subsequent request by Parent.  (Petitioner has the 

burden of persuasion on this issue.)   

Finally, Petitioner did not meet her burden of proving that Student was denied a 

FAPE by DCPS refusing to conduct further assessments as recommended in 

Audiologist/SLP’s IEE.   

The public agency must ensure that a child is “assessed in all areas related to the 

suspected disability, including, if appropriate, health, vision, hearing, social and emotional 
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status, general intelligence, academic performance, communicative status, and motor 

abilities.”  34 C.F.R. 300.304(c)(4).  Decisions on the areas to be assessed are to be made 

based on the suspected needs of the child.  Office of Special Education and Rehabilitative 

Services, U.S. Department of Education, Analysis of Comments and Changes, 71 Fed. Reg. 

46643 (2006).  However, the IDEA does not require a public agency to administer every test 

requested by a parent or recommended in an evaluation, as the public agency has the 

prerogative to choose assessment tools and strategies to gather relevant information.  See, 

e.g., Letter to Baumtrog, 39 IDELR 159 (OSEP 2002); Letter to Anonymous, 20 IDELR 542 

(OSEP 1993).  While Letter to Baus, 65 IDELR 81 (OSEP Feb. 23, 2015), provides that a 

parent may request a publicly-funded IEE to assess an area that was not covered by the 

district's evaluation, that does not provide unlimited publicly-funded assessments, 

particularly where, as here, the IEE that was conducted could have garnered additional 

information in an area where additional testing is sought.  See also 34 C.F.R. 300.502(b)(5) 

(parent entitled to only 1 IEE at public expense each time parent disagrees with an 

evaluation conducted by the public agency).  

Here, Audiologist/SLP recommended two additional assessments in his Speech-

Language IEE.  First, Audiologist/SLP recommended testing all areas of Student’s auditory 

processing, to check for Auditory Processing Disorders (“APD”), but he did not administer 

a phonological processing subtest which would have shed light on the need for APD testing.  

DCPS and Audiologist/SLP have very different approaches to APD.  To begin, DCPS views 

APD as suitable only for children older than Student, based on ASHA guidelines which 

state that care must be taken when testing younger children, although a screening could be 

given to Student at her age.  Audiologist/SLP stated that there is normed data for children 

even younger than Student.  

More troubling to this Hearing Officer are the polar opposite positions taken by 

DCPS and Audiologist/SLP on APD testing.  Audiologist/SLP seems to routinely see a need 

for APD testing, for School Audiologist testified that she has reviewed 75-80 evaluations 

from Audiologist/SLP and that he always recommends APD testing.  Accepting this 

unrebutted statement as even mostly true undercuts Audiologist/SLP’s credibility on the 

issue of whether Student needs APD testing.  On the other hand, School Audiologist noted 

that she herself has tested 100-150 students for APD – children who are presumably being 

tested out of concern that they may have APD – but she has never once found a child with 

APD.  This raises questions in light of School Audiologist’s testimony that the prevalence of 

APD may be as high as 4% of the general population.  Nonetheless, on balance this Hearing 

Officer concludes that Petitioner has not met her burden of proving that Student was denied 

a FAPE by the lack of an auditory processing assessment. 

The second assessment that Audiologist/SLP recommended was a comprehensive 

neuropsychological assessment because Student’s extremely poor processing speed 

suggested that there may be some underlying neurological functioning problems, although 

Student’s cognitive abilities are normal overall.  More generally, Audiologist/SLP, along 

with Parent, sought a neuropsychological because it seemed “something” was going on with 

Student and she was not performing adequately in school, possibly because of her history of 

seizures.   
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On the other hand, DCPS doesn’t use neuropsychological evaluations and views 

them as unnecessary for determination of children’s needs.  DCPS views the testing that has 

been conducted, which included cognitive, academic functioning, and adaptive, as sufficient 

and concluded that the assessments indicate that Student is in the average range.  DCPS 

provided persuasive evidence supporting its explanation that the problems Student exhibits 

are likely the result of poor attendance, tardiness and changing schools.  In the expert 

opinion of School Psychologist, Student suffers negative educational impact from missing 

as much instruction as she does from often being absent or late, and has been in 3 schools in 

3 years.  Parent acknowledged that she often got Student to school a minute late, which 

resulted in missing 5-10 minutes of class by the time Student got to her classroom.  Indeed, 

in 2015/16 Student had 12 absences and 61 days tardy as of 2/25/16.  Even crediting 

Parent’s testimony that Student’s teacher exaggerated her report that Student is about 30-60 

minutes tardy almost every day, the undersigned is persuaded by the teacher’s conclusion 

that Student has to work to catch up on what is going on each day she is tardy, which is 

difficult and hinders Student.  Petitioner has not persuaded this Hearing Officer that a 

neuropsychological evaluation was necessary for Student to receive a FAPE. 

The team at the MDT meeting on 7/18/16 concluded that no further testing was 

warranted, at least at that time.  This Hearing Officer concurs with the expert opinion of 

School Psychologist that DCPS appropriately evaluated Student in all areas of suspected 

disability and that it was not a denial of FAPE for DCPS to decline to conduct 

neuropsychological or auditory processing assessments. 

Compensatory Education  

The IDEA gives Hearing Officers “broad discretion” to award compensatory 

education as an “equitable remedy” for students who have been denied a FAPE.  See Reid ex 

rel. Reid v. Dist. of Columbia, 401 F.3d 516, 522-23 (D.C. Cir. 2005); B.D. v. Dist. of 

Columbia, 817 F.3d 792, 797-98 (D.C. Cir. 2016); Hill v. Dist. of Columbia, 2016 WL 

4506972, at *25 (D.D.C. Aug. 26, 2016) (IDEA prescribes broad discretion in fashioning 

relief for educational deprivation).  The proper amount of compensatory education, if any, 

depends on how much more progress Student might have shown if she had received the 

required special education services, and the type and amount of services that would place 

Student in the same position she would have occupied but for DCPS’s violations of the 

IDEA.  See Walker v. Dist. of Columbia, 786 F. Supp. 2d 232, 238-239 (D.D.C. 2011), 

citing Reid, 401 F.3d 516.  In short, “compensatory education aims to put a student . . . in 

the position [s]he would be in absent the FAPE denial.”  B.D., 817 F.3d at 798. 

The Circuit Court for the District of Columbia recently made plain that 

“compensatory education awards require a ‘flexible approach’ tailored to the facts of each 

case, and, as we made clear in Reid, a mechanical award of services identical to those 

wrongly denied is inappropriate. Reid, 401 F.3d at 524.”  B.D., 817 F.3d at 799.  While there 

is “difficulty inherent in figuring out both what position a student would be in absent a 

FAPE denial and how to get the student to that position,” id., that does not permit the effort 

to be avoided.  See Henry v. Dist. of Columbia, 750 F. Supp. 2d 94, 98 (D.D.C. 2010) (a 

disabled student who has been denied special education services is entitled to a tailored 
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compensatory education award and limitations of the record are no excuse).  Moreover, a 

student is not required “to have a perfect case to be entitled to compensatory education.”  

Cousins v. Dist. of Columbia, 880 F. Supp. 2d 142, 148 (D.D.C. 2012) (citations omitted).  

Indeed, “hearing officers are reminded that ‘[t]he essence of equity jurisdiction’ is ‘to do 

equity and to mould each decree to the necessities of the particular case.’”  Lopez-Young v. 

Dist. of Columbia, 2016 WL 5485101, at *9 (D.D.C. Sept. 29, 2016), quoting Reid, 401 

F.3d at 523-24. 

Based on careful consideration of the facts and circumstances resulting in the denial 

of FAPE found above, this Hearing Officer awards 40 hours in total of academic tutoring 

and/or speech-language therapy in the proportions determined best by Parent and her 

advisors.  The hours awarded are based on a denial of FAPE from the failure to include the 

specialized instruction intended in Student’s 12/10/14 IEP, which amounted to some 24 

hours.  The hours to be added were intended to offset the 1 hour/month reduction in speech-

language therapy, so it is particularly appropriate to permit Parent to determine the optimal 

combination of academic tutoring and speech-language therapy services that are needed by 

Student at this point.   

Further, this Hearing Officer credits Audiologist/SLP’s testimony that additional 

hours beyond those missed are necessary to make up for the services missed due to the 

frustration experienced by Student in not being as successful in school as she would have 

been with the intended services, even though most of the hours were push-in.  The 

undersigned also bases this award on the Compensatory Education Proposal offered by 

Petitioner, as adjusted significantly by the undersigned to take into account the findings and 

conclusions of this HOD.  Finally, the hours awarded are to be used within 12 months from 

the date of this HOD in order to ensure that the remedial services that Student needs are 

obtained without undue delay, along with minimizing any administrative burdens on 

Respondent that would result from a compensatory education award stretching over an 

excessively long timeframe.  

ORDER 

Petitioner has prevailed on Issue 1, as set forth above.  Accordingly, it is hereby 

ordered that DCPS shall, within 10 business days after receiving a written request from 

Petitioner, provide a letter or letters of funding for a total of 40 hours of services divided 

between academic tutoring and/or speech-language therapy, as Parent deems best.  All such 

hours are to be used within 12 months from the date of this Order; any unused hours will be 

forfeited.  

Any and all other claims and requests for relief are dismissed with prejudice. 

IT IS SO ORDERED.   

Dated in Caption     /s/ Keith Seat 
      Keith L. Seat, Esq. 
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      Hearing Officer 

 

 

NOTICE OF RIGHT TO APPEAL 

 

 This is the final administrative decision in this matter.  Any party aggrieved by this 

Hearing Officer Determination may bring a civil action in any state court of competent 

jurisdiction or in a District Court of the United States without regard to the amount in 

controversy within ninety (90) days from the date of the Hearing Officer Determination in 

accordance with 20 U.S.C. § 1415(i). 

 

Copies to: 

Counsel of Record (Appendix A, by email) 

OSSE-SPED (due.process@dc.gov) 

ODR (hearing.office@dc.gov) 

Contact.resolution@dc.gov 
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