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DISTRICT OF COLUMBIA
OFFICE OF THE STATE SUPERINTENDENT OF EDUCATION

Office of Dispute Resolution
810 First Street, NE,  2nd Floor

Washington, DC  20002

PETITIONER,
 on behalf of STUDENT,1
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DISTRICT OF COLUMBIA
  PUBLIC SCHOOLS,
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Hearing Officer: Peter B. Vaden

Case No: 2016-0204

Hearing Dates: October 26-27, 2016 

Office of Dispute Resolution
Rooms 2006 and 2003
Washington, D.C.

HEARING OFFICER DETERMINATION

INTRODUCTION AND PROCEDURAL HISTORY

This matter came to be heard upon the Administrative Due Process Complaint

Notice filed by Petitioner (the Petitioner or MOTHER), under the Individuals with

Disabilities Education Act, as amended (the IDEA), 20 U.S.C. § 1400, et seq., and Title

5-E, Chapter 5-E30 of the District of Columbia Municipal Regulations (“D.C. Regs.”).  In

her due process complaint, Petitioner alleges that Student was denied a  free

appropriate public education (FAPE) by the failure of District of Columbia Public

Schools (DCPS) to conduct timely special education reevaluations and to provide

Student with appropriate Individualized Education Programs (IEPs) and educational

placements.
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Student, an AGE youth, is a resident of the District of Columbia.  Petitioner’s Due

Process Complaint, filed on August 25, 2016, named DCPS as respondent.  The

undersigned Hearing Officer was appointed on August 29, 2016.  The parties met for a

resolution session on September 29, 2016 and were unable to reach an agreement.  My

final decision in this case is due by November 8, 2016.  On September 21, 2016, I

convened a prehearing conference with counsel to discuss the hearing date, issues to be

determined and other procedural matters.

 The due process hearing was held before the undersigned Impartial Hearing

Officer on October 26, 2016 at the Office of Dispute Resolution in Washington, D.C.  The

hearing, which was closed to the public, was recorded on an electronic audio recording

device.  The Petitioner participated in person, and was represented by PETITIONER’S

COUNSEL.  Respondent DCPS was represented by DCPS’ COUNSEL.  

The Petitioner testified and called EDUCATIONAL ADVOCATE as her only 

witness.  DCPS called no witnesses.  Petitioner’s Exhibits P-1 through P-13, P-15 and P-

16 were admitted into evidence without objection, except for Exhibit P-11, an incomplete

document admitted over DCPS’ objection.  (Following the due process hearing, DCPS

was allowed to submit a complete version of the P-11 document.)  Pages 1 and 2 only of

Exhibit P-14 were admitted over DCPS’ objection.  The remainder of Exhibit P-14 was

withdrawn.  DCPS’ Exhibits R-1 through R-10 were admitted into evidence without

objection.  Petitioner’s objection to Exhibit R-11, which was first disclosed on the day of

the hearing, was sustained.  Counsel for Petitioner made an opening argument.  Before

Petitioner’s first witness was called, DCPS made an oral motion to dismiss as moot

Petitioner’s failure to reevaluate claim.  I denied the motion.
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At the conclusion of Petitioner’s case-in-chief, counsel for DCPS made an oral

motion to dismiss as time-barred Student’s claims concerning the alleged

inappropriateness of the January 8, 2014 IEP.  I took the motion under advisement. 

DCPS’ Counsel also made an oral motion to strike Petitioner’s claims concerning the

alleged failure to reevaluate Student, which I denied.  Finally, DCPS’ counsel moved to

strike, for failure to establish a prima facie case, Petitioner’s claims concerning specific

aspects of Student’s IEPs – lack of behavioral support or therapeutic interventions;

inappropriate transition plans; lack of Extended School Year (ESY) services and lack of

appropriate assistive technology.  I took this motion to strike under advisement.

After the first day of the due process hearing, DCPS’ Counsel gave notice that

DCPS would rest on the record, without calling any witnesses.  On October 27, 2016, I

reconvened the hearing in Room 2003 at the Office of Dispute Resolution for the

purpose only of receiving, on the record, oral argument.  Counsel for the parties

participated by telephone and made closing arguments on behalf of their clients.  There

was no request to file post-hearing briefs.

JURISDICTION

The Hearing Officer has jurisdiction under 20 U.S.C. § 1415(f) and D.C. Regs. tit.

5-E, § 3029.

ISSUES AND RELIEF SOUGHT

The following issues for determination were certified in the August 24, 2016

Prehearing Order:

A. Whether District of Columbia Public Schools (DCPS) denied Student a FAPE
by failing to ensure that PUBLIC CHARTER SCHOOL 2 appropriately
reevaluated Student in all areas  of suspected disabilities with timely triennial
reevaluations;



2 At the beginning of the due process hearing, Petitioner’s Counsel withdrew an
additional issue, whether DCPS failed to ensure that the Parent was able to participate
in IEP meetings.  Petitioner also withdrew her request for an order for DCPS to fund
Student’s prospective nonpublic school placement. 
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B. Whether District of Columbia Public Schools (DCPS) denied the student a
FAPE by failing to ensure that appropriate IEPs were developed for Student on
January 18, 2014, January 7, 2015 and February 29, 2016 in that these IEPs state
that Student’s behavior does not impede the child’s learning or that of other
children; although the IEPs state that Student’s disability affects his access to the
general education curriculum, he receives all specialized instruction in general
education; the IEPs do not include any behavioral support or therapeutic
interventions; the IEP annual goals are inappropriate, not meaningful, and are
not based on adequate evaluations or current data; the IEP transition plans are
not appropriate; the IEPs do not provide for ESY; the IEPs lack appropriate
assistive technology; the IEP services are not sufficiently intensive and the IEPs
do not discuss Student’s specific LRE or the alternative placements that were
considered for him; and

C.  Whether DCPS failed to ensure that Student was offered a suitable education
placement.2

For relief, the Parent requests that DCPS be ordered to fund independent

evaluations, including: comprehensive psychological evaluation, FBA, OT, Speech-

Language evaluations and other evaluations as recommended, at the market rate in the

community and that DCPS be ordered to convene an IEP team meeting to review the

evaluations and revise as appropriate Student’s IEP and educational placement.  In

addition, Petitioner will seek an appropriate compensatory education award for the

denials of FAPE alleged in the complaint.

FINDINGS OF FACT 

After considering all of the evidence, as well as the argument of counsel, this

Hearing Officer’s Findings of Fact are as follows:

1. Student an AGE youth resides in the District of Columbia with Mother.

Testimony of Mother.  Student is eligible for special education and related services as a
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child with an Other Health Impairment, Attention Deficit-Hyperactivity Disorder (OHI-

ADHD).  Exhibit P-5.

2. Since the 2013-2014 school year, Student has attended Public Charter

School 2 (PCS-2).  Testimony of Mother.  DCPS is the local education agency for PCS-2. 

Hearing Officer Notice.

3. Prior to enrolling in PCS-2, Student attended Public Charter School 1

(PCS-1).  Student’s January 9, 2013 IEP, developed at PCS-1, provided annual goals for

Mathematics, Reading, Written Expression, Emotional, Social and Behavioral

Development and Motor Skills/Physical Development areas of concern.  For Special

Education and Related Services, the IEP provided 10 hours per week of Specialized

Instruction outside general education, 30 minutes per week of Behavioral Support

Services and 60 minutes per month of Occupational Therapy (OT).  The IEP team noted

that Student needed to be in a small group setting for Specialized Instruction, away from

distractions in order to access the curriculum.  Exhibit P-1.

4. Near the end of the 2012-2013 school year, Mother learned that PCS-1 was

closing and Student would have to change schools.  She was provided a list of public

charter schools that Student might attend.  PCS-2 was the only school on the list that

had an opening.  Before the start of school, Mother provided a copy of Student’s PCS-1

IEP to the special education coordinator at PCS-2.  The special education coordinator

told Mother that PCS-2 did not provided pull-out (outside of general education) special

education.  Mother decided to send Student to PCS-2 anyway because she was unwilling

for Student to attend his neighborhood DCPS public school.  (Mother was inconsistent

in her testimony as to whether she learned, before or after school started, that PCS-2 did

not provide pull-out services.  I find it more likely that happened before school started.) 
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 Testimony of Mother.

5. On January 8, 2014, PCS-2 convened an IEP team meeting to review and

revise Student’s IEP.  The IEP team changed Student’s Specialized Instruction to 15

hours per week, all in the general education setting.  His Related Services were not

changed.  Exhibit P-2.

6. For his final grades for the 2013-2014 regular school year, Student failed

four subjects.  After passing two subjects in summer school, he was promoted to the next

grade at PCS-2.  Testimony of Mother.  (Student’s 2013-2014 Report Card as not offered

into evidence.)

7. Student’s IEP was reviewed at PCS-2 on January 7, 2015.   The January 7,

2015 IEP was largely copied, verbatim, from Student’s January 8, 2014 IEP, including

all annual goals.  Special Education and Related Services were left unchanged, with the

addition of Text-to-Speech, Speech-to-Text and Word Prediction Assistive Technology

for Learning and Studying.  Exhibit P-4.

8. For his final grades for the 2014-2015 regular school year, Student failed

History, Science, Math and Reading.  After passing Science and Math in summer school,

he was promoted to the next grade at PCS-2.  Exhibit P-10, Testimony of Mother.

9.  Student’s IEP was reviewed at PCS-2 on February 29, 2016.  Student’s

February 29, 2016 IEP was again largely copied from the January 7, 2015 IEP, including

most annual goals.  Special Education and Related Services were left unchanged. 

Exhibit P-5.

10. For his final grades for the 2015-2016 regular school year, Student failed

History, Science, Math and English, as well as French.  Student again passed two

subjects in summer school, but Mother insisted that he be retained in the same grade. 
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In the current 2016-2017 school year, Student is in GRADE at PCS-2.  He is still failing

subjects.  Exhibit P-10, Testimony of Mother.

11. In January 2015, PCS-2 administered the Woodcock-Johnson III tests of

achievement to Student.  His grade-equivalent scores ranged from 2.6 (Broad Written

Language) to 3.3 (Broad Reading and Broad Math).  Exhibit P-3.

12. Student’s January 9, 2013 PCS-1 IEP stated that he was able to solve one-

step basic addition, subtraction and multiplication word problems.  His instructional

level was 3rd grade.  The 2013 IEP stated that Student was reading very close to the 5th

grade level.  For written expression, Student needed constant redirection and prompting

to write sentences about a topic.  He had produced very little assignments that required

him to write independently.  Exhibit P-1. 

13. According to the PCS-1 January 8, 2014 and January 9, 2015 IEPs,

Student’s last Eligibility Meeting date had been January 9, 2013.  Exhibit P-1.  The

February 29, 2016 IEP states that there was another eligibility meeting for Student on

January 19, 2016.  Exhibit p-5.  Mother testified that PCS-2 has never asked consent to

evaluate Student.  Mother’s expert, Educational Advocate, testified that from her review

of the records, there was no evidence that a reevaluation was ever conducted.  At the

Resolution Session Meeting (RSM) for this case on September 26, 2016, the PCS-2

Special Education Coordinator stated that Student had not had a formal evaluation and

he needed to have a comprehensive psychological reevaluation done.  Exhibit R-6.  I

find that PCS-2 has not completed an IDEA evaluation of Student since he enrolled at

the school.

14. In spring 2011, DCPS published a Parent Guide for obtaining Independent

Educational Evaluations (IEEs).  The Parent Guide lists local Washington, DC area
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providers of IEEs and specifies that a parent may select a provider not on the list so long

as the provider is qualified to conduct the assessment and will accept the OSSE

approved fee rates.  According to the Parent Guide, the maximum rates DCPS or OSSE

will pay for a Comprehensive Psychological assessment are maximum hourly rate:

$104.64, maximum total amount: $1360.32   Exhibit P-11. (After the hearing, DCPS was

allowed to substitute a complete Parent Guide for the incomplete exhibit offered by

Petitioner.)  About a week before the due process hearing, Educational Advocate

attempted to contact all of the psychological evaluation providers on the Parent Guide

list.  None of the providers confirmed they would conduct Student’s assessment for the

maximum rate in the Parent Guide, except Outreach Solutions in Upper Marlboro,

Maryland which is located some 20 miles from Student’s home.  Mother consider that

office unacceptable due to the distance from home.  The office of IEE PSYCHOLOGIST

advised Educational Advocate that the charge for a comprehensive psychological would

be $3,000.00.  The office of CITY PSYCHOLOGY stated that it does IEE assessments

occasionally and its fee for a comprehensive psychological is $3,000.00.  Testimony of

Educational Advocate.

15. On the morning of the due process hearing, DCPS, by counsel, affirmed its

willingness to fund Student’s IEE psychological assessment, but DCPS would not

commit to pay more than the OSSE-approved rate for the assessment.  Representation

of DCPS’ Counsel.

CONCLUSIONS OF LAW

Based upon the above Findings of Fact and argument of counsel, as well as this

Hearing Officer’s own legal research, the Conclusions of Law of this Hearing Officer are

as follows:



3 PCS-1 had elected to be treated as its own local education agency (LEA) for
purposes of IDEA.  See DCMR, tit. 5-E, § 92.4.  DCPS is the LEA for PCS-2 and is
responsible for ensuring the provision of special education services for children with
disabilities enrolled in that school.  

9

Burden of Proof

As provided in the  D.C. Special Education Student Rights Act of 2014, the party

who filed for the due process hearing, the Petitioner in this case, shall bear the burden of

production and the burden of persuasion, except that where there is a dispute about the

appropriateness of the child’s IEP or placement, or of the program or placement

proposed by DCPS, the District shall hold the burden of persuasion on the

appropriateness of the existing or proposed program or placement; provided that the

Petitioner shall retain the burden of production and shall establish a prima facie case

before the burden of persuasion falls on the District. The burden of persuasion shall be

met by a preponderance of the evidence.  See D.C. Code § 38-2571.03(6).

Analysis

1. Did DCPS deny Student a FAPE by failing to ensure that PCS-2
appropriately reevaluated Student in all areas of suspected disabilities
with timely triennial reevaluations?

Petitioner alleges, and DCPS does not dispute, that PCS-2 failed to conduct a

timely IDEA reevaluation of Student after his January 2013 reevaluation at PCS-1. 

However, when Student enrolled in PCS-2 at the beginning of the 2013-2014 school

year, this was a summer transfer between LEAs.3  Therefore, the IDEA provided for an

initial DCPS evaluation, not a reevaluation.  See Department of Education, Assistance to

States for the Education of Children with Disabilities, 71 Fed. Reg. 46682 (August 14,

2006). 

Student’s IEP from PCS-1 provided, inter alia, that he would receive 10 hours per
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week of Specialized Instruction outside general education.  The PCS-1 IEP team had

noted that Student needed to be in a small group setting for Specialized Instruction

away from distractions in order to access the curriculum.  When Mother enrolled

Student in PCS-2, the special education coordinator told Mother that PCS-2 was unable

to provide Specialized Instruction, except in the general education setting.

When Student changed LEAs from PCS-1 to DCPS, DCPS could have decided to

adopt and implement the PCS-1 IEP, or it could have ensured that the PCS-2 IEP Team

developed, adopted, and implemented a new IEP for Student based upon an “initial”

evaluation which met the requirements for an initial evaluation under 34 CFR §

300.301, et seq.  However, PCS-2 was unable to implement the PCS-1 IEP due to the

IEP’s provision for Specialized Instruction outside general education.  Therefore, DCPS

was required to ensure that PCS-2 conducted a new evaluation of Student as a basis for

developing  a new, appropriate, IEP.  But, as PCS-2's Special Education Coordinator

acknowledged at the RSM meeting in this case, PCS-2 has failed, to date, to conduct a

formal IDEA evaluation of Student.

The failure to conduct a required IDEA evaluation is a procedural violation of the

Act.  See, e.g. G.G. ex rel. Gersten v. District of Columbia., supra, 924 F. Supp. 2d at

280 (school district’s failure to adequately evaluate student was a procedural error that

effectively prevented development of an IEP reasonably calculated to provide student

with a meaningful educational benefit.)  Procedural violations may only be deemed a

denial of FAPE if the procedural inadequacies—

(i) Impeded the child’s right to a FAPE;

(ii) Significantly impeded the parent’s opportunity to participate in the
decision-making process regarding the provision of a FAPE to the parent’s child;
or
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(iii) Caused a deprivation of educational benefit.

34 CFR § 300.513(a)(2).  See also, e.g., Brown v. District of Columbia, No. 15-0043,

2016 WL 1452330 (D.D.C. Apr. 13, 2016).

I find that DCPS’ failure to ensure that Student was evaluated by PCS-2, since the

time of his enrollment at the beginning of the 2013-2014, school year, has impeded the

parent’s opportunity to meaningfully participate in IEP meetings.  Further, it has

impeded Student’s right to a FAPE, because without an updated evaluation, the PCS-2

IEP team and the parent lacked sufficient data to appropriately revise Student’s IEP to

address his lack of educational progress.  Compare N.K. v. N.Y. City Dep’t of Educ., 961

F.Supp.2d 577, 586 (S.D.N.Y.2013) (holding that the IEP team had sufficient evaluative

data despite the failure to conduct an evaluation).  This was a denial of FAPE.

2. Did DCPS deny Student a FAPE by failing to ensure that appropriate IEPs
were developed for him on January 18, 2014, January 7, 2015 and
February 29, 2016 in that these IEPs state that Student’s behavior does not
impede the child’s learning or that of other children; although the IEPs
state that Student’s disability affects his access to the general education
curriculum, he receives all specialized instruction in general education; the
IEPs do not include any behavioral support or therapeutic interventions;
the IEP annual goals are inappropriate, not meaningful, and are not based
on adequate evaluations or current data; the IEP transition plans are not
appropriate; the IEPs do not provide for ESY; the IEPs lack appropriate
assistive technology; the IEP services are not sufficiently intensive and the
IEPs do not discuss Student’s specific LRE or the alternative placements
that were considered for him?

3. Did  DCPS fail to ensure that Student was offered a suitable education
placement?

Petitioner contends that none of Student’s IEPs at PCS-2 has been appropriate to

address his academic and behavioral needs.  DCPS responds that Petitioner’s claim

concerning the January 8, 2014 PCS-2 IEP is barred by the IDEA statute of limitations

and that Petitioner failed to establish a prima facie case that specific aspects of the PCS-
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2 IEPs were inappropriate for Student.

DCPS’ Motion to Strike

After Petitioner completed presentation of her case-in-chief, DCPS made an oral

motion to strike on the grounds that Petitioner had not established a prima facie case

that the PCS-2 IEPs were inappropriate for Student for each of the reasons asserted in

the complaint, including for lack of behavioral support or therapeutic interventions;

inappropriate transition plans; lack of Extended School Year (ESY) services and lack of

appropriate assistive technology.  However, Petitioner did establish a prima facie case

that the IEPs at issue were inappropriate for Student because they were not reasonably

calculated to enable Student to receive educational benefits.  I conclude that Petitioner

was not required to offer evidence on each of the alleged IEP shortcomings before the

burden of persuasion shifted to DCPS.  DCPS’ motion to strike is denied.  DCPS holds

the burden of persuasion on the appropriateness of Student’s IEPs.

Appropriateness of IEPs

In Moradnejad v. District of Columbia, No. 14–1159, 2016 WL 1275577 (D.D.C.

Mar. 31, 2016), the Court adopted the Report and Recommendation of U.S. Magistrate

Judge G. Michael Harvey, which explained how a court or a hearing officer must assess

an IEP:

The Supreme Court explained in [Bd. of Educ. v. Rowley, 458 U.S. 176,
102 S.Ct. 3034, 73 L.Ed.2d 690 (1982)] that a court’s assessment of an IEP
involves two inquiries:

First, has the State complied with the procedures set forth in
the [IDEA]? And second, is the [IEP] developed through the
[IDEA’s] procedures reasonably calculated to enable the
child to receive educational benefits? If these requirements
are met, the State has complied with the obligations imposed
by Congress and the courts can require no more.



4 PCS-1 had elected to be treated as its own local education agency (LEA) for
purposes of IDEA.  See DCMR, tit. 5-E, § 92.4.  DCPS is the LEA for PCS-2 and is
responsible for ensuring the provision of special education services for children with
disabilities enrolled in that school.  
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Rowley, 458 U.S. at 206–07, 102 S.Ct. 3034. Courts have consistently
underscored that the “appropriateness of an IEP is not a question of whether it
will guarantee educational benefits, but rather whether it is reasonably calculated
to do so.” K.S. v. Dist. of Columbia, 962 F.Supp.2d 216, 221 (D.D.C.2013) (citing
Thompson R2–J Sch. Dist. v. Luke P. ex rel. Jeff P., 540 F.3d 1143, 1148–49 (10th
Cir.2008)); Rowley, 458 U.S. at 200, 102 S.Ct. 3034 (finding that the IDEA does
not require that IEPs “maximize the potential of each handicapped child
commensurate with the opportunity provided nonhandicapped children,” only
that they be “reasonably calculated to enable the child to receive educational
benefits”); N.T. v. Dist. of Columbia, 839 F.Supp.2d 29, 33 (D.D.C.2012) (“While
the District of Columbia is required to provide students with a public education,
it does not guarantee any particular outcome or any particular level of
education.”).

Moradnejad, supra.

Student’s IEPs and placement at PCS-2 have been so clearly inappropriate that it

is unnecessary to reach the first prong of the Rowley inquiry, whether PCS-2 and DCPS

complied with the IDEA’s procedural requirements.  As explained above, when Student

enrolled in PCS-2 at the beginning of the 2013-2014 school year, this was a transfer

between LEAs.4   DCPS as the new LEA was obliged to either adopt and implement

Student’s PCS-1 IEP, or conduct a new evaluation, and develop, adopt, and implement a

new IEP for him.  PCS-2 was unable to provide pull-out services to Student as required

by the PCS-1 IEP, so it provided only push-in services without, initially, even revising

the IEP.  Later, beginning with the January 8, 2014 IEP, the PCS-2 IEP team revised

Student’s special education services to provide 15 hours of Specialized Instruction, all in

the general education setting.  This was done without conducting an IDEA evaluation of

Student and was contrary to the determination of the PCS-1 IEP team that Student

needed to be in a small group setting for Specialized Instruction away from distractions
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in order to access the curriculum.  The IEP teams’ failure to provide pull-out services,

without conducting an evaluation to determine Student’s needs, suffices alone to find

that none of the PCS-2 IEPs and educational placements was appropriate for Student.

In addition, Student’s January 7, 2015 IEP was copied, nearly verbatim, from the

January 8, 2014 IEP, including all annual goals.  The February 29, 2016 IEP was,

likewise, largely copied, from the January 7, 2015 IEP, including two of three Reading

goals, the single Written Expression goal and the entire Motor Skills/Physical

Development section.  An IEP is not necessarily inappropriate simply because it repeats

annual goals and Present Levels of Performance from a prior year IEP. Not every

student progresses as anticipated.  However, if annual goals have not been met and the

Present Levels must be repeated, the IEP team may be required to address the lack of

progress in the revised IEP.  See Schroll v. Bd. of Educ. Champaign Cmty. Unit. Sch.

Dist. #4, No. 06–2200, 2007 WL 2681207, at 4–5, 2007 (C.D.Ill. Aug. 10, 2007).  See,

also, 34 CFR § 300.324(b) (Child’s IEP team must review IEP periodically to determine

whether the annual goals for the child are being achieved.)  During the three regular

school years that Student has attended at PCS-2, Student failed most of his core

academic subjects.  PCS-2's failure to revise appropriately Student’s IEPs to address his

lack of expected progress ensured that the IEPs were not reasonably calculated to enable

Student to receive educational benefits.  DCPS has not met its burden of persuasion that

any of Student’s IEPs at PCS-2 were appropriate for him.

I agree with DCPS that Petitioner offered no probative evidence that the 2015 and

2016 IEPs were inadequate, specifically, for lacking behavioral support or therapeutic

interventions; for containing inappropriate transition plans; for not providing Extended

School Year (ESY) services and for lack of appropriate assistive technology.  Therefore, I
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make no finding that an appropriate IEP for Student must address these alleged

shortcomings. 

IEP Least Restrictive Environment Discussion

Parent also alleges that DCPS denied Student a FAPE by not ensuring that his

PCS-2 IEPs discussed Student’s specific least restrictive environment (LRE) or the

alternative placements that were considered for him.  The IDEA contemplates a

continuum of educational placements to meet the needs of students with disabilities.

Depending on the nature and severity of his disability, a student may be instructed in

regular classes, special classes, special schools, at the home, or in hospitals and

institutions.  See 5E DCMR § 3012, 20 U.S.C. § 1412(a)(5), 34 CFR § 300.115.  The IDEA

requires that students with disabilities be placed in the “least restrictive environment”

so that they can be educated in an integrated setting with students who are not disabled

to the maximum extent appropriate.  See, e.g., Smith v. District of Columbia,  846

F.Supp.2d 197, 200 (D.D.C. 2012).  In its guidance on the 2006 IDEA regulations, the

U.S. Department of Education explained the IDEA’s LRE requirement:

Even though the Act does not mandate that a child with a disability be educated
in the school he or she would normally attend if not disabled, section
612(a)(5)(A) of the Act presumes that the first placement option considered for
each child with a disability is the regular classroom in the school that the child
would attend if not disabled, with appropriate supplementary aids and services to
facilitate such placement. Thus, before a child with a disability can be placed
outside of the regular educational environment, the full range of supplementary
aids and services that could be provided to facilitate the child’s placement in the
regular classroom setting must be considered. Following that consideration, if a
determination is made that a particular child with a disability cannot be educated
satisfactorily in the regular educational environment, even with the provision of
appropriate supplementary aids and services, that child could be placed in a
setting other than the regular classroom.  Although the Act does not require that
each school building in an LEA be able to provide all the special education and
related services for all types and severities of disabilities, the LEA has an
obligation to make available a full continuum of alternative placement options
that maximize opportunities for its children with disabilities to be educated with
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nondisabled peers to the extent appropriate. In all cases, placement decisions
must be individually determined on the basis of each child’s abilities and needs
and each child’s IEP, and not solely on factors such as category of disability,
severity of disability, availability of special education and related services,
configuration of the service delivery system, availability of space, or
administrative convenience.

U.S. Department of Education, Assistance to States for the Education of Children with

Disabilities, 71 Fed. Reg. 46579, 46588 (August 14, 2006). 

While the District must inform parents about its obligation to make available a

continuum of alternative placements, as well as which alternatives were considered and

rejected, as the Department of Education interprets the IDEA, there is no requirement

to detail these LRE considerations in a child’s IEP:

While public agencies have an obligation under the [IDEA] to notify parents
regarding placement decisions, there is nothing in the Act that requires a
detailed explanation in children’s IEPs of why their educational needs or
educational placements cannot be met in the location the parents’ request. We
believe including such a provision would be overly burdensome for school
administrators and diminish their flexibility to appropriately assign a child to a
particular school or classroom, provided that the assignment is made consistent
with the child’s IEP and the decision of the group determining placement.

71 Fed. Reg. 46588.  Hence, “[t]he issue was not what the IEP said or did not say for its

own sake; the issue is whether there was evidence that a critical part of implementing

the LRE mandate had been carried out, even when one looks beyond the IEP itself to the

full record.” H.L. v. Downington Area School District, 65 IDELR 223 (3rd Cir. June 11,

2015).  But see Brown v. District of Columbia, No. 15-0043, 2016 WL 1452330 (D.D.C.

Apr. 13, 2016) (IEP is inadequate if it does not include a description of the student’s

least restrictive environment and discussion of his appropriate placement along the

continuum of alternative placements.)

Petitioner contends that Student’s PCS-2 IEPs were all inadequate because the

IEPs did not include an account of the IEP team’s discussion of what was the
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appropriate Least Restrictive Environment for Student and the type of placement

Student needed along the continuum of alternative placements.  Each of the PCS-2 IEPs

provides that Student will be provided Specialized Instruction fully in the General

Education setting.  Moreover, Mother testified that she was told by the school special

education coordinator that PCS-2 could not provide pull-out services.  On these facts, I

find that the IEP teams’ omission to provide an explanation in Student’s IEPs of why

Student’s educational needs would be met in the general education setting did not make

the IEPs inadequate on that account.  However, as explained above, each of the IEPs

was inappropriate for, inter alia, not offering Student more restrictive, pull-out,

services.

Statute of Limitations

DCPS has asserted as an affirmative defense that some of Petitioner’s claims

which predate, by more than two years, the August 25, 2016 filing of the parents’ due

process complaint are time-barred.  As the U.S. District Court for the District of

Columbia recently observed in Damarcus S. v. District of Columbia, No. CV 15-851,

2016 WL 2993158 (D.D.C. May 23, 2016), there are two provisions in the IDEA that

bear upon the relevant limitations period: 20 U.S.C. §§ 1415 (b)(6) and (f)(3)(C). “The

first unambiguously establishes a filing deadline, requiring a due process hearing be

requested “within 2 years of the date the parent or agency knew or should have known

about the alleged action that forms the basis of the complaint.” See id. § 1415(f)(3)(C).

The second is included in a section that outlines the types of procedures available under

the IDEA, and it mandates [a]n opportunity for any party to present a complaint—(A)

with respect to any matter relating to the identification, evaluation, or educational

placement of the child, or the provision of a free appropriate public education to such



18

child; and (B) which sets forth an alleged violation that occurred not more

than 2 years before the date the parent or public agency knew or should

have known about the alleged action that forms the basis of the complaint,

or, if the State has an explicit time limitation for presenting such a complaint under this

subchapter, in such time as the State law allows, except that the exceptions to the

timeline described in subsection (f)(3)(D) shall apply to the timeline described in this

subparagraph. See id. § 1415(b)(6) (emphasis added).” Damascus S.  As the Court

pronounced in Damascus S., so long as the complaint is filed within two years of the

known or should have known (KOSHK) date, Petitioner is entitled to full relief for that

injury.  Therefore, the statute of limitations inquiry should focus upon the particular

deficiency asserted, and the parents’ ability to recognize it.  See id.

The statute of limitations inquiry in this case is when did Petitioner know –  or

when should she have known – (1) that DCPS was required to ensure that Student was

newly evaluated after he enrolled in PCS-2 (because PCS-2 did not adopt and implement

the PCS-1 IEP) and (2) that PCS-2's IEPs were not adequate for Student.  Because the

statute of limitations is an affirmative defense, the burden is on the Respondent, DCPS,

to show that the statute of limitations has run. If the District meets this requirement

then the burden shifts to the Petitioner to establish an exception to the statute of

limitations.  See, e.g., Minebea Co. v. Papst, 444 F. Supp. 2d 68, 175 (D.D.C. 2006),

dismissed, 224 F. App’x 962 (Fed. Cir. 2007 ) (citing Campbell v. Grand Trunk W.R.R.

Co., 238 F.3d 772, 775 (6th Cir.2001)).

With regard to DCPS’ obligation to ensure that Student was evaluated when he

entered PCS-2, I find that DCPS has not demonstrated that the Petitioner knew, or

should have known, about this requirement.  In fact, it appears that PCS-2 officials were
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unaware of the school’s obligation to either evaluate Student or implement the PCS-1

IEP as written.  With respect to the January 8, 2014 IEP, I find that the parent knew, or

should have known, that the IEP was inappropriate for Student.  She testified that

before she enrolled Student in PCS-2, she knew both that Student’s PCS-1 IEP called for

all of his Specialized Instruction to be provided outside of general education and that

she had been informed that PCS-2 could not provide pull-out IEP services.  Mother also

attended the January 8, 2014 IEP meeting at PCS-2 and had notice that the IEP did not

include pull-out services.  This was a fundamental defect in the IEP which the parent

had the ability to recognize.  However, Mother did not file her due process request

within the statutory two-year period.  I find, therefore, that Mother’s claim concerning

the inappropriateness of the January 8, 2014 IEP is barred by the IDEA’s two-year

statute of limitations.

Remedy

In this decision, I have determined that Petitioner established that Student was

denied a FAPE by the failure of DCPS to ensure that Student was evaluated upon

transferring from PCS-1 to PCS-2 and that DCPS did not carry its burden of persuasion

that the January 7 2015 and February 29, 2016 IEPs were reasonably calculated to

enable Student to receive educational benefits.  Petitioner’s claim concerning the

January 8, 2014 IEP is time-barred.  For relief, Petitioner’s Counsel requested in oral

argument only that DCPS be ordered to fund an IEE psychological evaluation of Student

at the psychologist’s invoice rate.  Petitioner asserts reservation of her claim for

additional compensatory education for Student until a compensatory education request

can be developed based on the requested IEE psychological evaluation.

The D.C. Circuit Court of Appeals recently explained the compensatory education
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remedy in its decision in B.D. v. District of Columbia, 817 F.3d 792 (D.C. Cir. 2016):

When a hearing officer or district court concludes that a school district has 
 failed to provide a student with a FAPE, it has “broad discretion to fashion
an appropriate remedy,” which can go beyond prospectively providing a
FAPE, and can include compensatory education. . . . An appropriate
compensatory education award must “rely on individualized assessments,”
and the equitable and flexible nature of the remedy “will produce different
results in different cases depending on the child’s needs.” Id.

B.D., 817 F.3d at 797–98 (quoting Boose v. District of Columbia, 786 F.3d 1054, 1056

(D.C.Cir.2015) (internal quotation marks omitted)).  I find that Student’s needs in this

case include an immediate comprehensive psychological evaluation and that due to

DCPS’ failure to ensure that Student has been appropriately evaluated since enrolling at

PCS-2, requiring DCPS to pay the actual charges for a qualified IEE evaluator (shown by

Petitioner’s expert to be $3,000.00) would be an equitable compensatory education

remedy.  In light of the serious denials of FAPE suffered by Student since enrolling at

PCS-2, clearly, the IEE assessment will be only a partial remedy.  Petitioner shall not be

precluded from filing a new due process request to seek additional compensatory

education if warranted.
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ORDER

Based upon the above Findings of Fact and Conclusions of Law, it is hereby

ORDERED:

1. As partial compensatory education for the denials of FAPE in this case,
within 10 business days of this date, DCPS shall provide funding
authorization for Petitioner to obtain an IEE comprehensive psychological
evaluation of Student at a cost not to exceed $3,000.00.  Upon being
provided the completed IEE evaluation report, DCPS shall promptly
convene Student’s IEP team to review and revise his IEP as appropriate. 
DCPS shall monitor closely the IEP review process to ensure that the new
IEP is developed in full compliance with 34 CFR § 300.320, et seq., and
that Student is offered a suitable education location to implement the IEP;

2. Additional compensatory education relief for the denials of FAPE found in
this decision is denied without prejudice, based upon Petitioner’s election
to defer seeking such relief, in a new proceeding, until after Student’s IEE
psychological evaluation is completed and  

3. All other relief requested by the Petitioner herein is denied.

Date:       November 2, 2016              s/ Peter B. Vaden                      
Peter B. Vaden, Hearing Officer

NOTICE OF RIGHT TO APPEAL

This is the final administrative decision in this matter.  Any party aggrieved by
this Hearing Officer Determination may bring a civil action in any state court of
competent jurisdiction or in a District Court of the United States without regard to the
amount in controversy within ninety (90) days from the date of the Hearing Officer
Determination in accordance with 20 U.S.C. § 1415(i).

cc: Counsel of Record
Office of Dispute Resolution
Chief Hearing Officer
OSSE Division of Specialized Education
DCPS Resolution Team




