
DISTRICT OF COLUMBIA 

OFFICE OF THE STATE SUPERINTENDENT OF EDUCATION 
Office of Dispute Resolution 

810 First Street, N.E., 2nd Floor 

Washington, D.C.  20002 

 

      ) 

Student,1     )  Case No.:  2016-0221 

through her Parents,    ) 

 Petitioners,    )  Date Issued:  11/28/16 

      )   

 v.      ) Hearing Officer:  Keith L. Seat, Esq. 

      )  

District of Columbia Public Schools  ) Hearing Date:  11/14/16 

(“DCPS”),     ) Hearing Location:  ODR Room 2003 

 Respondent.    )  

      ) 

 

 

HEARING OFFICER DETERMINATION 
 

Background 

 

Petitioners, Student’s Parents, pursued a due process complaint alleging that Student 

had been denied a free appropriate public education (“FAPE”) in violation of the Individuals 

with Disabilities Education Improvement Act (“IDEA”) because she was not provided a 

more supportive Individualized Education Program (“IEP”) and appropriate placement after 

returning from residential treatment.  DCPS responded that Student’s initial IEP and 

placement were still sufficient and that it properly selected a location of services.     

 

Subject Matter Jurisdiction 

 

Subject matter jurisdiction is conferred pursuant to IDEA, 20 U.S.C. § 1400, et seq.; 

the implementing regulations for IDEA, 34 C.F.R. Part 300; and Title V, Chapter E-30, of 

the District of Columbia Municipal Regulations (“D.C.M.R.”).  

 

Procedural History 

Following the filing of the due process complaint on 9/14/16, the case was assigned 

to the undersigned on 9/15/16.  DCPS filed a timely response on 9/23/16 and did not 

challenge jurisdiction.  The resolution session meeting occurred on 10/18/16.  The 30-day 

resolution period ended on 10/14/16.  A final decision in this matter must be reached no 

                                                 

 
1 Personally identifiable information is provided in Appendix A, including terms initially set 

forth in italics. 
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later than 45 days following the end of the resolution period, which requires a Hearing 

Officer Determination (“HOD”) by 11/28/16. 

The due process hearing took place on 11/14/16 and was closed to the public.  

Petitioners were represented by Petitioners’ counsel.  DCPS was represented by 

Respondent’s counsel.  Petitioners were present during virtually the entire hearing.   

Petitioners’ Disclosures, submitted on 11/4/16, contained documents P1 through 

P17, which were admitted into evidence over objections to P2 to P9 and P16. 

Respondent’s Disclosures, submitted on 11/4/16, contained documents R1 through 

R5, which were admitted into evidence without objection. 

Petitioners’ counsel presented 3 witnesses in Petitioners’ case-in-chief (see 

Appendix A): 

1. Psychologist (qualified without objection as an expert in Psychological and 

Psychoeducational Testing) 

2. Mother 

3. Father 

Petitioners’ counsel recalled Father as the sole rebuttal witnesses. 

Respondent’s counsel presented 3 witnesses in Respondent’s case (see Appendix A):   

1. Monitoring Specialist 

2. Case Manager 

3. Special Education Coordinator 

The issues to be determined in this Hearing Officer Determination are:  

Issue 1:  Whether DCPS denied Student a FAPE by failing to amend her 11/20/152 

IEP to provide (a) 27 hours/week of specialized instruction outside general education, and 

(b) a dedicated aide, despite her IEP team’s agreement (apart from DCPS) on 9/7/16 that 

such changes were necessary for educational benefit after returning from residential 

treatment.  Respondent has the burden of persuasion if Petitioners establish a prima facie 

case.   

                                                 

 
2 The 10/14/16 Prehearing Order contained a typographical error, stating that the prior IEP 

was dated “11/20/16,” which was corrected as shown on the record at the due process 

hearing. 
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Issue 2: Whether DCPS denied Student a FAPE by preventing her Parents from 

meaningful participation in a 9/8/16 meeting to determine educational placement.  

Petitioners have the burden of persuasion.   

Issue 3: Whether DCPS denied Student a FAPE by failing to provide prior written 

notice of (a) its refusal to amend Student’s IEP as requested on 9/7/16, and (b) its decision 

to place Student at Public School, when Parents sought placement in a nonpublic therapeutic 

school upon Student’s return from residential treatment.  Petitioners have the burden of 

persuasion. 

Petitioners seek the following relief:   

1. Within 15 school days, DCPS shall convene an IEP meeting and revise 

Student’s IEP to reflect her needs, including (a) 27 hours/week of specialized 

instruction outside general education, and (b) a dedicated aide. 

2. Within 5 business days, DCPS shall submit referrals to nonpublic therapeutic 

schools that can provide Student with the support she needs, including 

Nonpublic School A, Nonpublic School B, and Nonpublic School C.     

 

Respondent made an oral motion to dismiss Issues 1 and 2 at the conclusion of 

Petitioners’ case-in-chief, which was denied by the undersigned on the record, based on the 

facts presented in Petitioners’ case and related conclusions, as set forth below. 

The parties were permitted to submit legal citations after the hearing, which both 

sides did on 11/15/16. 

Findings of Fact 

 

After considering all the evidence, as well as the arguments of both counsel, the 

Findings of Fact3 are as follows: 

1. Student is a resident of the District of Columbia; Petitioners are Student’s Parents.4  

Student is Age and is in Grade at Public School, where she began on 9/12/16 upon her 

                                                 

 
3 Footnotes in these Findings of Fact refer to the sworn testimony of the witness indicated or 

to an exhibit admitted into evidence.  To the extent that the Hearing Officer has declined to 

base a finding of fact on a witness’s testimony that goes to the heart of the issue(s) under 

consideration, or has chosen to base a finding of fact on the testimony of one witness when 

another witness gave contradictory testimony on the same issue, the Hearing Officer has 

taken such action based on the Hearing Officer’s determinations of the credibility and/or 

lack of credibility of the witness(es) involved. 
4 Mother. 
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return from Residential Treatment Facility B.5  Student changed schools about 5 times prior 

to 2015/166 and was in 3 different institutions during that school year.7   

2. Student was classified as having Emotional Disturbance (“ED”) and received an 

initial IEP on 11/20/15, which provided 20 hours/week of specialized instruction outside 

general education and 240 minutes/month of behavioral support services outside general 

education.8  Student received an updated IEP on 10/18/16 (after the commencement of this 

case, so it is not at issue herein), which continued to provide 20 hours/week of specialized 

instruction outside general education, but only 120 minutes/month of behavioral support 

services outside general education.9  Student’s 11/20/15 and 10/18/16 IEPs both relied on a 

9/24/15 Psychological Evaluation by Psychologist.10  Both IEPs note that Student’s 

emotional issues prevented her from fully accessing the general education curriculum.11  

Neither IEP provided any detail about what sort of placement or setting was needed by 

Student other than the specified hours of instruction being outside general education.12   

3. Student’s academic performance on the Woodcock-Johnson Tests of Achievement 

IV (“WJ-IV”) showed that she is well below grade level, with Broad Reading 5 years below 

grade level (at the time of testing) and Broad Mathematics 3.5 years below.13  Student’s 

reading and math scores met the qualifications for a diagnosis of specific learning disability 

in both reading and math.14  Student was also diagnosed in the Psychological Evaluation as 

suffering from Disruptive Mood Dysregulation Disorder.15  Based on a Wechsler 

Intelligence Scale for Children – Fourth Edition (WISC-IV) report in a psychological 

evaluation dated 9/15/14, Student’s Full Scale IQ (“FSIQ”) score was 92, which is 

considered Average.16  According to a WISC-V report in her 9/24/15 Psychological 

Evaluation, Student’s FSIQ score was 78, which is considered Very Low.17   

4. In the year prior to Psychologist’s 9/24/15 Psychological Evaluation, Student had 

run away from home repeatedly and the periods of time that she stayed away from home 

                                                 

 
5 Mother; P15-7.   
6 All dates in the format “2015/16” refer to school years. 
7 Mother; P8-6; cf. P7-11 (6 schools as of 9/15/14).   
8 P1-1,9.   
9 P15-1,9.  The record in this case contained no prior written notices apart from one dated 

10/18/16 concerning the development of an IEP for Student that would continue to provide 

services outside general education in the BES Program.  R3-1.     
10 P1-7; P15-7.   
11 Id.   
12 P1-10; P15-10.   
13 Psychologist; P8-13,14; cf. P9-1 (testing reported on 7/18/16 showed Student behind 4 

years in reading and about 5 years in math).   
14 Psychologist; P8-17,20.   
15 Psychologist; P8-18,20. 
16 P7-1,6.   
17 P8-11.   
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increased from 1-2 days to 7-8 days per episode.18  Student was placed in a youth shelter 

home in March 2015.19  Student began posting pictures of herself on an internet dating site 

in 2014 and was solicited for sex by 2 adult men who sent sexually explicit photos of 

themselves and photos of other people having sex.20  Student stated that she had been 

sexually assaulted on 3 separate occasions.21  Student had thought many times of harming or 

killing herself and had a history of hospitalizations at psychiatric institutions.22  Student 

stated that she had been hospitalized 7 times between April 2014 and September 2015 for 

emotional distress, suicidal ideation, and a suicide attempt.23  Mother and a social study 

report stated that Student had been hospitalized 4 times, including a 21-day hospitalization 

in 2015.24   

5. Student’s Psychological Evaluation recommended on 9/24/15 that Student be placed 

in a secure intensive therapeutic psychiatric and behavioral setting.25  Student was sent from 

D.C. Facility to Residential Treatment Facility A located outside D.C. in December 2015, 

and then transferred to Residential Treatment Facility B, also outside D.C., on 3/3/16, due to 

Parents’ concern about Residential Treatment Facility A improperly or illegally restraining 

Student.26  Student’s school at Residential Treatment Facility B had very small classes, with 

4-6 students, and significant 1-to-1 academic and therapeutic support.27  On 7/18/16, 

Residential Treatment Facility B reported that Student’s behaviors were continuing to 

improve and she was trying to do better in the classroom setting.28  Student was to be 

discharged from Residential Treatment Facility B on 8/17/16, but the timing was pushed 

back due to an altercation.29   

6. Psychologist’s 9/24/15 Psychological Evaluation included several recommendations 

for Student once she was discharged from residential treatment, but did not include any 

recommendations for Student’s schooling.30  When alerted by Petitioners’ counsel, 

Psychologist considered this an oversight that he rectified with an 8/22/16 Addendum, 

which was within 1 year of evaluating Student.31  Psychologist added an additional 

recommendation to his 9/24/15 report based entirely on the information he had on 9/24/15, 

                                                 

 
18 Mother; P8-5.   
19 P8-7.   
20 P8-6.   
21 P8-3.   
22 P8-8; P1-7.   
23 P8-3.   
24 P8-3,8.   
25 P8-20.   
26 Father; Mother; Psychologist.   
27 P6-1.   
28 P9-2.   
29 Mother; Monitoring Specialist.   
30 P8-21.   
31 Psychologist.   
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without obtaining any new information.32  Psychologist’s additional recommendation was 

that Student “should be in a full time special education program for students with learning 

disabilities and emotional diagnoses” and, given her history, Student “should be in a 

relatively small school such that her actions can be closely monitored at all times to keep her 

safe.”33  Psychologist had no view on whether Student should be in a nonpublic or DCPS 

school.34  Student needs fulltime support throughout the day for both academic and 

emotional needs, although not necessarily “every minute” of the school day.35   

7. When Student got to the point where it appeared she was close to being returned 

home from Residential Treatment Facility B, Parents (through counsel) sought to make sure 

she had an appropriate school to attend and sought to update her IEP; Parents made initial 

contact with DCPS on 8/9/16, providing background information, urging discussion of 

specific nonpublic therapeutic schools, and encouraging action “ASAP” as Student was 

expected to return from Residential Treatment Facility B on 8/17/16.36  Parents discovered 

that DCPS had not been monitoring Student while she was at Residential Treatment Facility 

A and Residential Treatment Facility B; Parents had to re-enroll Student in DCPS on 

8/18/16.37   

8. Parents’ counsel followed up on 8/19/16, urging an IEP meeting in August, and 

seeking to include Student’s case manager from Residential Treatment Facility B.38  On 

8/30/16, Parents’ counsel emailed that she’d just learned that Student would be returning 

from Residential Treatment Facility B on 9/8/16, so needed to have a discharge IEP 

meeting.39  Psychologist’s 8/22/16 Psychological Evaluation Addendum was conveyed to 

DCPS on 8/30/16 and the substance was quoted in the email to DCPS.40    

9. With Student returning from Residential Treatment Facility B, Monitoring Specialist 

focused on finding a suitable location for Student.41  A 9/7/16 meeting was scheduled to be 

an IEP meeting; Parents sought to increase Student’s IEP hours outside general education 

from 20 to 27.42  Monitoring Specialist felt she did not have enough information to increase 

Student’s service hours, as there had not been enough time for a DCPS psychologist to 

review Psychologist’s Psychological Evaluation, which DCPS requires before making any 

change to IEP service hours.43  Monitoring Specialist criticized Petitioners’ counsel for 

                                                 

 
32 Psychologist; P8-22.   
33 P8-22; Psychologist.   
34 Psychologist.   
35 Id.  
36 Mother; P2-1; P5-1.   
37 Father; P5-1; P6-1.   
38 P3-1.   
39 P4-1; P5-1; P6-1.   
40 P6-1.   
41 Monitoring Specialist.   
42 Id.   
43 Id.   
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trying to increase the IEP hours without a new psychological evaluation.44  Monitoring 

Specialist testified that there was no new information, apart from the Residential Treatment 

Facility B progress report, report card and treatment plan; she further stated that in 

September 2016 there was no indication that Student’s IEP needed to be modified, which 

harmed her credibility in the view of the undersigned.45  Parents sought more support in 

Student’s IEP to more closely match her program at Residential Treatment Facility B, in 

order to keep her from regressing.46   

10. Tensions ran high during the 9/7/16 and 9/8/16 telephone conferences between 

DCPS and Petitioners and their counsel about Student’s IEP and where to place/locate her, 

with participants frequently talking on top of each other and not being able to finish their 

sentences.47  The upset was greatest on 9/8/16 after the DCPS Location Review Team – 

which did not include Parents or their representatives – determined that Public School could 

meet Student’s needs in the Behavioral & Educational Support (“BES”) program, based on 

her 11/20/15 IEP.48  Public School had not been part of the conversation between Public 

School and Parents.49  Father was very upset and cursed at Monitoring Specialist and even 

threatened her job.50  DCPS sent Father a LOS letter dated 9/9/16, stating that Public School 

was selected, as it could implement Student’s IEP and was her neighborhood school.51   

11. Student’s behavior at Public School after she arrived on 9/12/16 was quite good 

during an initial “honeymoon” period, but then deteriorated.52  Case Manager considered 

Student to be a good candidate for general education with support in the future, if she kept 

up the positive way she began at Public School.53  Student was “hanging out” with some 

girls a few grades ahead of her who were in general education and some of the best students 

at Public School.54  In Case Manager’s 3 years at Public School, he had never seen any 

student fit in as well and enjoy others’ company and progress as much as Student, although 

in the weeks prior to the due process hearing Case Manager had heard of difficulties with 

Student being non-compliant and oppositional.55 

12. Student was in 4 BES classes that had no more than 10 students in each.56  Student’s 

grades as of 10/24/16 were 3 “A’s,” 2 “B’s,” 1 “C,” and an “F” that reportedly improved to 

                                                 

 
44 Id.   
45 Id.  
46 Mother; Father.   
47 Monitoring Specialist; Mother.   
48 Monitoring Specialist.   
49 Father.   
50 Monitoring Specialist.   
51 P10-1.   
52 Mother; Father; Case Manager.   
53 Case Manager.   
54 Id.   
55 Id.   
56 Case Manager; Special Education Coordinator.   
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a “B” by the end of the first term 4 days later.57  Parents wonder if Student’s grades were 

inflated as she received a good grade in Algebra despite never having any homework.58  

Psychologist concurred that Student’s grades for the first term of 2016/17 at Public School 

were positive on the surface, which enhanced his credibility in the view of the undersigned, 

although he further explained that he could not opine on the suitability of Student’s 

academic environment based only on her grades without looking at her full record.59  

Student’s 10/27/16 IEP Progress Report for term 1 stated that Student was Progressing on 

all her academic goals (without any qualification); on her Emotional, Social, and Behavioral 

Development goals, her Progressing ratings were qualified by comments that she was 

making “some progress” and that she needed to work on consistency.60  Student’s 10/18/16 

IEP noted that she had difficulties dealing with inappropriate comments by other students.61   

13. Student was a cheerleader when she first arrived at Public School, which Special 

Education Coordinator considered to be “extreme progress” that he had never witnessed in 

his 30 years in special education.62  Student quit cheerleading in early November 2016.63  In 

the weeks after the 10/18/16 IEP, Student’s behavior changed at Public School as she began 

putting on makeup and fixing her hair in class, talking back and cursing her teachers, 

walking out of class and wandering the halls, and not doing what she was supposed to be 

doing.64  Student had thrown or pushed chairs at the principal, spit at people, and had 

sometimes taken an aggressive stance as though she was going to strike the adult talking to 

her.65  Father, a former D.C. policeman, considered Student “very aggressive” and even 

dangerous.66  In response to concerns about Student’s behavior at Public School cursing 

teachers and wandering the halls, Monitoring Specialist responded that Student “needs to be 

held accountable” and should be expected to put forth her best effort.67   

14. Student had left school several times without permission after the 10/18/16 IEP, 

causing Parents to call the police.68  Public School’s dean told Father that Public School was 

not a “Class 5” school, so staff were not allowed to “put their hands on” students to restrain 

them and keep them from leaving school.69  Student left school without permission on 

Monday, 11/7/16, and did not return to school or show up at home until Thursday night, 

                                                 

 
57 P13-1; Case Manager; R4-1 (Reporting Period 1 ended on 10/28/16).   
58 Father.   
59 Psychologist.   
60 R4-1,2,3,4,5.   
61 P15-7.   
62 Special Education Coordinator.   
63 Mother.   
64 Mother; Father.   
65 Father.   
66 Id.   
67 Monitoring Specialist.   
68 Mother; Father.   
69 Father.   
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11/10/16.70  Student had a GPS tracker attached to her that she cut off.71  Parents notified 

Student’s probation officer and filed a Missing Person report during the week of 11/7/16; 

Parents had filed such reports multiple times in the past.72  Father testified that he “did not 

want to lose [his] child to the streets of DC.”73    

Conclusions of Law 

 

Based on the Findings of Fact above, the arguments of counsel, as well as this 

Hearing Officer’s own legal research, the Conclusions of Law are as follows:   

The overall purpose of the IDEA is to ensure that “all children with disabilities have 

available to them a free appropriate public education that emphasizes special education and 

related services designed to meet their unique needs and prepare them for further education, 

employment, and independent living.”  20 U.S.C. § 1400(d)(1)(A).  See Boose v. Dist. of 

Columbia, 786 F.3d 1054, 1056 (D.C. Cir. 2015) (the IDEA “aims to ensure that every child 

has a meaningful opportunity to benefit from public education”). 

“[T]o further Congress’ ambitious goals for the IDEA, the Supreme Court has 

focused on the centrality of the IEP as ‘the centerpiece of the statute’s education delivery 

system for disabled children.’”  Harris v. Dist. of Columbia, 561 F. Supp. 2d 63, 67 (D.D.C. 

2008), quoting Honig v. Doe, 484 U.S. 305, 311, 108 S. Ct. 592, 98 L. Ed. 2d 686 (1988). 

Once a child who may need special education services is identified and found 

eligible, DCPS must devise an IEP, mapping out specific educational goals and 

requirements in light of the child’s disabilities and matching the child with a school capable 

of fulfilling those needs.  See 20 U.S.C. §§ 1412(a)(4), 1414(d), 1401(a)(14); Sch. Comm. of 

Town of Burlington, Mass. v. Dep’t of Educ. of Mass., 471 U.S. 359, 369, 105 S. Ct. 1996, 

2002, 85 L. Ed. 2d 385 (1985); Jenkins v. Squillacote, 935 F.2d 303, 304 (D.C. Cir. 1991); 

Dist. of Columbia v. Doe, 611 F.3d 888, 892 n.5 (D.C. Cir. 2010).   

As discussed below, the Act’s FAPE requirement is satisfied “by providing 

personalized instruction with sufficient support services to permit the child to benefit 

educationally from that instruction.”  Smith v. Dist. of Columbia, 846 F. Supp. 2d 197, 202 

(D.D.C. 2012), citing Bd. of Educ. of Hendrick Hudson Cent. Sch. Dist. v. Rowley, 458 U.S. 

176, 203, 102 S. Ct. 3034, 73 L. Ed. 2d 690 (1982).  The IDEA imposes no additional 

requirement that the services so provided be sufficient to maximize each child’s potential.  

Rowley, 458 U.S. at 198.  Congress, however, “did not intend that a school system could 

discharge its duty under the [Act] by providing a program that produces some minimal 

                                                 

 
70 Id.   
71 Id.   
72 Father; P8-7.   
73 Father.   
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academic advancement, no matter how trivial.”  Hall ex rel. Hall v. Vance County Bd. of 

Educ., 774 F.2d 629, 636 (4th Cir. 1985). 

In addition, Respondent must ensure that to the maximum extent appropriate, 

children with disabilities are educated with children who are nondisabled, and special 

classes, separate schooling, or other removal of children with disabilities from the regular 

educational environment occurs only if the nature or severity of the disability is such that 

education in regular classes with the use of supplementary aids and services cannot be 

achieved satisfactorily.  34 C.F.R. 300.114. 

 A Hearing Officer’s determination of whether a child received a FAPE must be 

based on substantive grounds.  In matters alleging a procedural violation, a Hearing Officer 

may find that a child did not receive a FAPE only if the procedural inadequacies (i) impeded 

the child’s right to a FAPE; (ii) significantly impeded the parent’s opportunity to participate 

in the decision-making process regarding the provision of a FAPE to the parent’s child; or 

(iii) caused a deprivation of educational benefit.  34 C.F.R. 300.513(a).  In other words, an 

IDEA claim is viable only if those procedural violations affected the child’s substantive 

rights. 

Petitioners shall carry the burden of production and persuasion, except on issues of 

the appropriateness of an IEP or placement on which Respondent shall have the burden of 

persuasion, if Petitioners establish a prima facie case.  D.C. Code Ann. § 38-2571.03(6); 

Schaffer ex rel. Schaffer v. Weast, 546 U.S. 49, 62, 126 S. Ct. 528, 537, 163 L. Ed. 2d 387 

(2005).  “Based solely upon evidence presented at the hearing, an impartial hearing officer 

shall determine whether . . . sufficient evidence [was presented] to meet the burden of proof 

that the action and/or inaction or proposed placement is inadequate or adequate to provide 

the student with a FAPE.”  5-E D.C.M.R. § 3030.3.    

Issue 1:  Whether DCPS denied Student a FAPE by failing to amend her 11/20/15 

IEP to provide (a) 27 hours/week of specialized instruction outside general education, and 

(b) a dedicated aide, despite her IEP team’s agreement (apart from DCPS) on 9/7/16 that 

such changes were necessary for educational benefit after returning from residential 

treatment.  (Respondent has the burden of persuasion if Petitioners establish a prima facie 

case.)   

Petitioners established a prima facie case on the issue of whether Student was denied 

a FAPE when DCPS refused to amend her IEP by raising relevant new information about 

Student, along with an amended psychological evaluation.  That shifted the burden of 

persuasion to DCPS, which failed to meet its burden of proving that Student’s IEP was 

appropriate.   

Under the IDEA, DCPS is obliged to ensure that the IEP team reviews evaluations 

and information provided by the parents of a child with a disability, 34 C.F.R. 300.305(a), 

and revises her IEP, as appropriate, to address the results of reevaluation, information 

provided by her parents, and the student’s anticipated needs.  That was not done here.  See 
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34 C.F.R. 300.324(b)74; Suggs v. Dist. of Columbia, 679 F. Supp. 2d 43, 51-52 (D.D.C. 

2010).   

In this case, shortly after her IEP was developed on 11/20/15, Student was sent to 

residential treatment facilities outside D.C. for about 9 months.  This experience may well 

have impacted Student in ways that her IEP team would need to consider and might have 

changed her need for special education and related services, as contemplated by 34 C.F.R. 

300.324(b).  For instance, before arriving at Residential Treatment Facility B in March 

2016, Student spent a few months at Residential Treatment Facility A, a facility that Parents 

believed was illegally or improperly restraining Student, which could have had an impact.  

Further, the evidence is that Student had very small classes with only 4-6 students, and 

significant 1-to-1 academic and therapeutic support at Residential Treatment Facility B.  

The progress report, report card and treatment plan from Residential Treatment Facility B 

were also provided to DCPS by Parents and needed to be taken into account by the IEP 

team.   

In addition to these facts, which standing alone may have been a sufficient basis for 

Student’s IEP team to need to update her IEP, there was more.  Psychologist’s 9/24/15 

Psychological Evaluation – which was relied on by both the 11/20/15 and 10/18/16 IEPs – 

included several recommendations for Student once she was discharged from residential 

placement, but did not include any recommendations for Student’s schooling upon her 

return to D.C.  Psychologist rectified this oversight with an 8/22/16 Addendum, adding an 

additional recommendation that Student should be in a fulltime special education program in 

a relatively small school so that she could be closely monitored at all times for her safety.  

Psychologist did not opine on whether Student should be in a nonpublic or DCPS school as 

long as Student obtained fulltime support for both academic and emotional needs, although 

not necessarily for “every minute” of the school day.   

DCPS rejected this recommendation for fulltime support when Student returned to 

DCPS in September 2016, despite relying on Psychologist’s evaluation in the 11/20/15 IEP 

and again in the recent 10/18/16 IEP.  While the circumstances of the Addendum were 

somewhat unusual, this Hearing Officer gives weight to Psychologist’s recommendation 

that Student needed fulltime support upon her return from residential treatment, just as 

though that recommendation had been made on 11/20/15 along with the rest of the 

Psychological Evaluation, since no later information was considered in preparing the 

Addendum.   

                                                 

 
74 The IDEA requires that the Local Education Agency (“LEA”) ensure that the IEP team (i) 

reviews the child’s IEP periodically, but not less than annually, to determine whether the 

annual goals for the child are being achieved; and (ii) revises the IEP, as appropriate, to 

address any lack of expected progress toward annual goals and in the general curriculum, 

the results of any reevaluation, information about the student provided by the parents, the 

student’s anticipated needs and other matters.  34 C.F.R. 300.324(b).   
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Moreover, DCPS did not present an expert at the due process hearing to counter the 

credible expert testimony of Psychologist, despite having the burden of persuasion.  Instead, 

DCPS relied on school personnel who testified how well Student had done at Public School 

in her first 5 or 6 weeks there.  But the initial picture of Student’s good grades, good 

behavior and positive social interactions as a cheerleader with new friends crumbled in the 

face of testimony from Parents that the “honeymoon” had ended, and acknowledgment from 

DCPS staff that problems were arising.  By late October, Student’s behavior was changing 

at Public School and she began putting on makeup and fixing her hair in class, talking back 

and cursing her teachers, walking out of class and wandering the halls, and not doing what 

she should.  Student had even thrown or pushed chairs at the principal, spit at people, and 

sometimes had taken an aggressive stance as though she was going to physically hit the 

adult talking with her.  Student even quit cheerleading in the beginning of November 2016.   

Student appeared to be regressing and acting more in line with her behaviors prior to 

residential treatment, when she had run away from home repeatedly and engaged in other 

risky behaviors.  Student had thought many times of harming or killing herself and had a 

history of hospitalizations at psychiatric institutions prior to her residential treatment in 

2015/16.  Following the 10/18/16 IEP, Student left school several times without permission 

and even ran away from home again for several days on 11/7/16, cutting off her attached 

GPS tracker.  As Parents had emphasized in their 9/7/16 and 9/8/16 meetings with DCPS – 

unfortunately with cursing and threats – Student’s 11/20/15 IEP did not provide sufficient 

support for Student.   

Given Student’s history, this Hearing Officer concludes that DCPS did not 

demonstrate that Student’s IEP was “reasonably calculated to produce meaningful 

educational benefit” and permits her to access the general education curriculum.  See 

Damarcus S. v. Dist. of Columbia, 2016 WL 2993158, at *12 (D.D.C. May 23, 2016); A.M. 

v. Dist. of Columbia, 933 F. Supp. 2d 193, 203-04 (D.D.C. 2013), quoting Rowley, 458 U.S. 

at 206-07.  This conclusion by the undersigned applies to the September 2016 period when 

the IEP was challenged by Parents, who sought to enhance it based on the 8/22/16 

Addendum and information from residential treatment.  This conclusion also applies to the 

IEP when it was first developed on 11/20/15, as it did not include the requisite detail about 

Student’s placement and least restrictive environment in her IEP as required by Brown v. 

Dist. of Columbia, 2016 WL 1452330, at *9 (D.D.C. Apr. 13, 2016), and did not specify the 

level of support that Student needed when she returned from residential treatment. 

The date of Student’s return from residential treatment was not known until shortly 

before she was to be discharged from Residential Treatment Facility B in August 2016 and 

then was delayed by a few weeks due an altercation there – which further suggests that a 

review of her IEP might be in order.  The undersigned would find it understandable if DCPS 

simply didn’t have time for its psychologist to review the full context of Psychologist’s 

Addendum (which was one paragraph in length) before Student’s IEP meeting or needed to 

wait until a new psychological evaluation was conducted before updating Student’s IEP.  

But DCPS did not do either of those things and revised Student’s IEP on 10/18/16 (after the 

commencement of this case), by again relying on Psychologist’s Psychological Evaluation, 

apart from his Addendum recommending fulltime special education services.  The 10/18/16 
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IEP did not increase specialized instruction for Student, but did eliminate half of Student’s 

behavioral support services (cutting 120 of 240 minutes/month).  Accordingly, Petitioners 

prevail on Issue 1, with remedy discussed below.   

Issue 2: Whether DCPS denied Student a FAPE by preventing her Parents from 

meaningful participation in a 9/8/16 meeting to determine educational placement.  

(Petitioners have the burden of persuasion.)   

Petitioners met their burden of proving that DCPS improperly prevented their 

meaningful participation in determining Student’s educational placement, which impacted 

Parents’ ability to participate in educational decision-making and may have deprived 

Student of educational benefit.   

The IDEA could not be clearer about requiring parental involvement in “decisions 

on the educational placement of their child.”  34 C.F.R. 300.327; 34 C.F.R. 300.116(a)(1) 

(requiring public agency to ensure that the educational placement decision is made by a 

group that includes parents); 34 C.F.R. 300.501(c) (same); Aikens v. Dist. of Columbia, 950 

F. Supp. 2d 186, 190 (D.D.C. 2013).  Here, the uncontroverted evidence is that the DCPS 

Location Review Team, which did not include Parents or their representative, unilaterally 

determined that Public School could meet Student’s needs.  Public School had not been part 

of the conversation between Public School and Parents, who sought a placement that would 

more closely match Student’s fulltime services at Residential Treatment Facility B, in order 

to keep her from regressing.  Beyond the fulltime residential setting, the undisputed 

evidence is that Student had very small classes, with only 4-6 students, and had significant 

1-to-1 academic and therapeutic support. 

DCPS argued at the due process hearing that its selection of Public School was not a 

placement decision, but merely a location of services determination that DCPS may make 

unilaterally.  However, Student was moving from fulltime residential treatment to a non-

residential setting, which is a different point on the continuum of alternative placements, so 

can hardly be seen as a mere change in location.  See 34 C.F.R. 300.115.  Any possible 

ambiguity on this point would have been clarified had DCPS included sufficient information 

in Student’s IEPs to meet the Brown standard noted above.  Brown, 2016 WL 1452330, at 

*9.  But neither the 11/20/15 IEP nor the 10/18/16 IEP provided any detail about what sort 

of placement or least restrictive environment was needed by Student other than specifying 

the hours of instruction outside general education. 

In this case, DCPS did not permit discussion or collaboration on the critical issue of 

placement, so Parents were prevented from participating in decision-making for their child.  

Id.  Excluding Parents from the placement decision is a procedural violation of the IDEA 

that “[s]ignificantly impeded the parent’s opportunity to participate in the decision-making 

process regarding the provision of a FAPE” to Student, 34 C.F.R. 300.513(a), so is a 

substantive violation as well, and thus a denial of FAPE.  The lack of parental involvement 

in the change of placement is addressed by the remedy discussed below. 
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Issue 3: Whether DCPS denied Student a FAPE by failing to provide prior written 

notice of (a) its refusal to amend Student’s IEP as requested on 9/7/16, and (b) its decision 

to place Student at Public School, when Parents sought placement in a nonpublic 

therapeutic school upon Student’s return from residential treatment.  (Petitioners have the 

burden of persuasion.) 

Finally, Parents contend that DCPS violated the IDEA’s procedural requirements by 

not providing prior written notices to inform them that DCPS was not going to increase 

Student’s IEP to 27 hours of specialized instruction and where DCPS determined that 

Student should attend school.  While these were procedural violations of the IDEA, as 

discussed below, they do not constitute a denial of FAPE. 

The IDEA requires that the LEA, here DCPS, must give prior written notice before it 

proposes to, or refuses to, initiate or change the identification, evaluation, or educational 

placement of a child with a disability or the provision of FAPE to the child.  34 C.F.R. 

300.503(a).  In this case, DCPS refused to change the provision of FAPE to Student by 

adjusting her IEP as sought by Parents and assigned Student to a public school which clearly 

had different elements than Residential Treatment Facility B, so was a change in educational 

placement.  Further, as noted above, at Residential Treatment Facility B Student had very 

small classes, with 4-6 students, and significant 1-to-1 academic and therapeutic support.  

See Lunceford v. Dist. of Columbia Bd. of Educ., 745 F.2d 1577, 1582 (D.C. Cir. 1984); 

A.M., 933 F. Supp. 2d at 199, 204.  

In this case there was no evidence in the record that DCPS provided any prior 

written notice to Parents on these issues, nor did DCPS claim that it provided such notices.  

These failures are procedural violations of the IDEA, but they do not rise to the level of 

substantive violations in the absence of evidence that the lack of notices in themselves 

harmed Student’s education in some way.  See Roark ex rel. Roark v. Dist. of Columbia, 460 

F. Supp. 2d 32, 42 (D.D.C. 2006) (failure to provide prior written notice is a procedural 

violation and is not a viable claim unless petitioner offers evidence of substantive harm to 

student’s education); 34 C.F.R. 300.513(a).   

The purpose of the prior written notice requirement “is to ensure that parents are 

aware of the decision[s] so that they may pursue” remedies.  M.B. ex rel. Berns v. Hamilton 

Southeastern Schools, 668 F.3d 851, 861-862 (7th Cir. 2011).  Here, Parents were well aware 

that Student’s IEP was not being increased to 27 hours and that Student was assigned to 

Public School.  Parents were represented by able counsel who directly participated in the 

events at issue, communicated and advocated on behalf of Parents, and quickly filed the 

present due process complaint when DCPS did not modify Student’s IEP and provide the 

therapeutic fulltime special education placement sought by Parents.  Thus, any failure by 

DCPS to provide prior written notices did not impair Parents’ ability to participate in the 

decision-making process, deprive Student of educational benefit or impede her right to a 

FAPE.  See 34 C.F.R. 300.513(a).  On these facts, this Hearing Officer concludes that 

DCPS’s omission of any required prior written notices is not actionable. 
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Remedy 

As the remedy for denial of a FAPE, Petitioners seek a revised IEP and placement in 

a nonpublic school.  Despite Petitioners prevailing on Issues 1 and 2, however, the 

undersigned is not convinced that it is appropriate to require a nonpublic placement or to 

order Student’s IEP to be modified with specific details based on the year-old psychological 

evaluation, for the reasons set forth next.  Instead, this Hearing Officer authorizes 

Petitioners to obtain an independent comprehensive psychological evaluation, if they wish 

to do so, to be followed by an IEP team meeting to review Student’s needs at that time and 

modify her IEP and placement accordingly. 

Nonpublic Placement.  As the Court explained in NT v. Dist. of Columbia, 839 F. 

Supp. 2d 29, 34 (D.D.C. 2012), an “inadequate IEP is a necessary but insufficient condition 

for private school placement and reimbursement.”  Nor does failing to involve Parents in 

placement decisions result in an automatic nonpublic placement.  An award of nonpublic 

school placement is “prospective relief aimed at ensuring that the child receives tomorrow 

the education required by IDEA.”  Branham v. Dist. of Columbia, 427 F.3d 7, 11 (D.C. Cir. 

2005) (citations omitted).  Placement awards must be tailored to meet the child’s specific 

needs.  Id.  To inform this individualized assessment, courts have identified a set of relevant 

considerations to determine whether a nonpublic placement is appropriate for a particular 

student, including the nature and severity of the student’s disability, the student’s 

specialized educational needs, the link between those needs and the services offered by the 

nonpublic school, the placement’s cost, and the extent to which the placement represents the 

least restrictive educational environment.  Id. at 12.  Each of these considerations is 

addressed in turn.  

(a) Nature and Severity of Student’s Disability:  The evidence established that Student 

suffers from ED, recently returned from about 9 months in residential treatment facilities, 

and has serious ongoing challenges.  However, Student was making good progress at Public 

School until recently and DCPS staff at Public School indicated that she might even qualify 

for a decrease in special education services in the future. 

(b) Student’s Specialized Educational Needs:  The evidence was that Student may need 

a more restrictive setting where she is not able to leave school easily without permission and 

staff can manage her behavior.  While Psychologist recommended fulltime services, he did 

not testify that Student needed special education support every minute of the school day and 

did not take a position about whether services could be provided by DCPS or required a 

nonprofit school. 

(c) Link Between Student’s Needs and the Services Offered by Nonpublic School:  

Petitioners’ counsel specified 3 schools as potential nonpublic placements for Student, but 

provided no specifics about what the specific schools offer and how they could serve 

Student’s needs and fit her situation.   

(d) Cost of Placement at Nonpublic School:  This element of nonpublic placement was 

not addressed at the due process hearing.  
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(e) Least Restrictive Environment:  In the view of the undersigned, this is the most 

important element at issue for Student.  The evidence was that Student was doing quite well 

initially at Public School, making friends with older female students in general education 

and participating in cheerleading, which greatly impressed Special Education Coordinator.  

Indeed, Case Manager had never seen any special education student fit in as well at Public 

School and enjoy others’ company and progress as much as Student.  This Hearing Officer 

is not convinced that a nonpublic placement is the least restrictive environment for Student 

at this time, so a nonpublic placement is not appropriate for Student based on the record in 

this case.  See Roark, 460 F. Supp. 2d at 43 (“[i]n determining the least restrictive 

environment, consideration is given to the types of services that the child requires,” citing 

34 C.F.R. 300.552(d)); N.T., 839 F. Supp. 2d at 35 n.3. 

Compensatory Education.  Petitioners focused on nonpublic placement and do not 

seek compensatory education in this case.  However, the IDEA gives Hearing Officers 

“broad discretion” to provide an “equitable remedy” for students who have been denied a 

FAPE.  See Reid ex rel. Reid v. Dist. of Columbia, 401 F.3d 516, 522-23 (D.C. Cir. 2005); 

B.D. v. Dist. of Columbia, 817 F.3d 792, 797-98 (D.C. Cir. 2016); Hill v. Dist. of Columbia, 

2016 WL 4506972, at *25 (D.D.C. Aug. 26, 2016) (IDEA prescribes broad discretion in 

fashioning relief for educational deprivation).  Indeed, “hearing officers are reminded that 

‘[t]he essence of equity jurisdiction’ is ‘to do equity and to mould each decree to the 

necessities of the particular case.’”  Lopez-Young v. Dist. of Columbia, 2016 WL 5485101, 

at *9 (D.D.C. Sept. 29, 2016), quoting Reid, 401 F.3d at 523-24. 

Thus, even though a fulltime IEP and a nonpublic placement are not awarded in this 

case, based on careful consideration of the facts and circumstances resulting in the denial of 

FAPE found above, this Hearing Officer holds that, if Parents wish, DCPS must fund an 

independent comprehensive psychological evaluation to seek an updated understanding of 

what special education services and specific placement may be appropriate for Student at 

this time.  Accordingly, if Petitioners request it within 30 days, DCPS shall fund the 

independent comprehensive psychological evaluation and schedule an IEP team meeting 

(including Parents) within 10 school days following the completion of the evaluation to 

modify Student’s IEP as appropriate and determine a suitable placement.   

ORDER 

Petitioners have prevailed on certain issues, as set forth above.  Accordingly, it is 

hereby ordered that:  

(1) If requested in writing by Petitioners within 30 days, DCPS shall within 10 business 

days fund at market rate an independent comprehensive psychological evaluation of 

Student. 

(2) Within 10 school days after completing such evaluation (if required in the previous 

paragraph), DCPS shall convene an IEP team meeting (including Parents) to review 

the results, update and revise Student’s IEP as needed, and consider placement as 

appropriate. 
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Any and all other claims and requests for relief are dismissed with prejudice. 

IT IS SO ORDERED.   

Dated in Caption     /s/ Keith Seat 
      Keith L. Seat, Esq. 

      Hearing Officer 

 

 

NOTICE OF RIGHT TO APPEAL 

 

 This is the final administrative decision in this matter.  Any party aggrieved by this 

Hearing Officer Determination may bring a civil action in any state court of competent 

jurisdiction or in a District Court of the United States without regard to the amount in 

controversy within ninety (90) days from the date of the Hearing Officer Determination in 

accordance with 20 U.S.C. § 1415(i). 
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