
DISTRICT OF COLUMBIA 
OFFICE OF THE STATE SUPERINTENDENT OF EDUCATION 

Office of Dispute Resolution 
810 First Street, N.E., 2nd Floor 

Washington, DC 20002 
 

STUDENT,1     ) 
through the PARENTS,   ) Hearing Officer:  NaKeisha Sylver Blount  

Petitioner,    ) 
      )  Case No:  2016-0192 
v.      ) 
                                            ) Date Issued: November 1, 2016 

District of Columbia Public Schools,  ) 
 Respondent.    )  

 
Hearing Officer Determination 

  
SUBJECT MATTER JURISDICTION 

Subject matter jurisdiction is conferred pursuant to the Individuals with Disabilities 
Education Act (“IDEA”), as modified by the Individuals with Disabilities Education 
Improvement Act of 2004, 20 U.S.C. Section 1400 et. seq.; the implementing regulations for the 
IDEA, 34 Code of Federal Regulations (“C.F.R.”) Part 300; Title V, Chapter E-30, of the District 
of Columbia Municipal Regulations (“D.C.M.R.”); and D.C. Code 38-2561.02(a). 
  

PROCEDURAL BACKGROUND 
This is a due process complaint (“DPC”) proceeding pursuant to the Individuals with 

Disabilities Education Act (“IDEA”), as amended, 20 U.S.C. §§1400 et seq.  
  

The DPC was filed on August 18, 2016 by Petitioners (Student’s parents), residents of the 
District of Columbia, against Respondent, District of Columbia Public Schools (“DCPS”).  On 
August 30, 2016, Respondent filed its Response, denying that Respondent denied Student a free 
appropriate public education (“FAPE”).   
 

The parties convened a Resolution Session Meeting (“RSM”) in this matter on September 
2, 2016.  The parties did not reach an agreement during the RSM; however, they agreed to keep 
the resolution process open for the entire 30-day resolution period.  Accordingly, the parties 
agree that the 45-day timeline for the Hearing Officer’s Determination (“HOD”) in this matter 
began to run on September 18, 2016, and the 45-day period concludes on November 1, 2016.   

 
The undersigned Impartial Hearing Officer (“IHO” or “Hearing Officer”) convened a 

Pre-hearing Conference (“PHC”) on September 12, 2016, during which the parties discussed and 
clarified the issues and the requested relief.  At the PHC, the parties agreed that five-day 
disclosures would be filed by October 5, 2016 and that the DPH would be held on October 13, 

                                                 
1 Personal identification information is provided in Appendix A. 
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2016 and October 14, 2016.  The PHC was summarized in the Pre-Hearing Conference Summary 
and Order (the “PHO”) issued on September 20, 2016. 
 

The DPH was held on October 13, 2016 and October 14, 2016 at the Office of Dispute 
Resolution, 810 First Street, NE, Room 2004.  Petitioners elected for the hearing to be closed.  
Petitioners were represented by [PETITIONERS’ COUNSEL A], Esq. and [PETITIONERS’ 
COUNSEL B], and DCPS was represented by [RESPONDENT’S COUNSEL], Esq.  
 

Petitioner’s and Respondent’s disclosures were timely filed.  At the DPH, Petitioner’s 
exhibits P-1 through P-44 were admitted without objection.  Respondent’s exhibits R-1 through 
R-13 were admitted into evidence without objection.   

 
Petitioners called the following witnesses at the DPH:  
(a) Educational Consultant2 
(b) Nonpublic Director3 
(c) Parent 

 
Respondent called the following witness at the DPH:  
(a) Special Education Specialist4 
(b) Special Education Coordinator5 

 
Petitioners and Respondent gave oral closing arguments. 

 
ISSUES 

As discussed at the PHC and reflected in the PHO, the following issues were presented 
for determination at the DPH: 

 
(a) Whether DCPS denied Student a FAPE by failing to propose an appropriate 

educational program (“IEP”) for the 2015-2016 and 2016-2017 school years, in 
that the IEP did not provide full time specialized instruction outside the general 
education setting. 

(b) Whether DCPS denied Student a FAPE by failing to propose an appropriate  
placement/location of services for the 2015-2016 and 2016-2017 school years, in 
that the proposed placement/location of services was not timely proposed by 
December 2015, and the proposed location was a general education school that 
would not provide Student a sufficient amount of specialized instruction. 

                                                 
2 Qualified, without objection, as an expert in special education, specifically in the identification and 
programming for educationally disabled children. 
3 Qualified as an expert in special education, specifically with respect to programming for educationally 
disabled children, over Respondent’s objection. 
4 Qualified as an expert in special education, specifically with respect to programming for educationally 
disabled children, over Petitioners’ objection. 
5 Qualified, without objection, as an expert in special education, specifically with respect to programming 
for educationally disabled children. 
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(c) Whether DCPS denied Student a FAPE in failing to timely determine his 
eligibility for special education services by December 2015. 

(d) Whether DCPS denied Student a FAPE in failing to timely develop an IEP for 
him for the 2015-2016 school year, by December 2015. 
 

RELIEF REQUESTED 
 Petitioners requested the following relief:  

(a)    an Order that DCPS place and fund Student at Nonpublic School for the 2016-
2017 school year, with all related fees and costs; 

(b) an Order that DCPS reimburse Parents for all tuition and related expenses 
associated with Student’s attendance at Nonpublic School during the 2015-2016 
school year. 

FINDINGS OF FACT 
1.  Student is [AGE] years old and is in the [GRADE] grade.  Student resides in 

Washington, D.C. with Parents.6 
 
  2. From the 2009-2010 school year through the 2012-2013 school year, Student 

attended City School in general education classes. 
 
  3. For several years while Student was at City School, Parents perceived that 

Student had challenges in handwriting, reading and speech.  In the 2011-2012 school year, 
Parents obtained a private reading tutor and a private speech therapist for Student; however, 
Parents remained concerned that Student was not progressing sufficiently.     

 
4. At Parents’ request in the 2012-2013 school year, Nonpublic School conducted a 

confidential comprehensive psychological evaluation for Student.  Parents provided to City 
School the evaluation from Nonpublic School.7 

 
5. On December 18, 2012, City School convened an IEP team meeting for Student, 

found him eligible for special education and related services under the disability classification 
“Specific Learning Disability” (“SLD”), and proposed for him an IEP providing 1 hour per week 
of specialized instruction outside the general education setting and 30 minutes per week of 
specialized instruction inside the general education setting.8 

 
  6. Student remained at City School throughout the 2012-2013 school year; however, 

Parents remained concerned about his progress.   
 

7. Parents withdrew Student from the DCPS system and enrolled him at Nonpublic 
School beginning at the start of the 2013-2014 school year, and Student has remained at 

                                                 
6 “Parents” refers to both of Student’s parents, Petitioners in this action.  “Parent” refers to Student’s 
parent who testified at the DPH. 
7 Testimony of Parent; P-4. 
8 P-6; P-7-4. 
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Nonpublic School since that time.9  Parents were not requesting that DCPS provide a FAPE to 
Student during the 2013-2014 and 2014-2015 school years.10   

 
  8. On August 4, 2015, Parents again requested a FAPE from DCPS, submitting a 

written request that DCPS again undertake the special education eligibility process for Student.11 
 
  9. Student’s IEP through Nonpublic School as of August 2015 was dated January 

26, 2015.  It provided 35 hours of specialized instruction and an unspecified amount of 
integrated speech/language and occupational therapy services, all outside the general education 
setting.  It provided goals in reading, written language, and academic behavior/executive 
functioning.12 

 
  10. Student received an independent comprehensive psychological evaluation dated 

October 13, 2015.  The evaluation found in part that Student’s intellectual functioning falls 
generally in the low average to high average range (with variability across subtests), and that 
Student has academic needs in reading, writing, math and executive functioning.  Student’s 
processing speed is an area of personal/relative weakness for him, though his processing speed 
score falls in the low average range.13 

 
  11. With respect to his executive functioning needs, the October 13, 2015 evaluation 

found Student has an attention span of about five minutes, whether engaged in activities he is 
drawn to or activities he finds to be tedious and unappealing.14  Student has trouble exhibiting 
self-control when he is doing something new and exciting, and difficulty shifting between tasks.  
The independent evaluator did not diagnose Student with attention deficit hyperactivity disorder 
(“ADHD”); however, described his attentional control as similar to that of child with ADHD.15 

 
  12. Parent provided the October 2015 psychological evalution to DCPS shortly after 

its completion, in October 2015.16 
 

13. Special Education Specialist conducted an observation of Student at Nonpublic 
School in October 2015 (prior to October 26, 2015).17  During the observation, Student answered 
most of his teacher’s questions correctly, however he had some difficulty methodically working 
through the writing checklist used in conjunction with the writing lesson conducted during the 
observation.18   

 

                                                 
9 When Student was initially enrolled at Nonpublic School, Parents were not requesting that  
10 Testimony of Parent. 
11 P-17; P-18. 
12 P-15-1. 
13 P-20. 
14 P-20-11. 
15 P-20-21. 
16 Testimony of Special Education Specialist; R-5-2. 
17 Testimony of Special Education Specialist. 
18 Testimony of Special Education Specialist. 
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  14. DCPS convened a screening meeting for Student on October 26, 2015.19  During 
the screening meeting, the parties agreed that DCPS would conduct an occupational therapy 
evaluation of Student, and that DCPS would formally review the independent psychological 
evaluation Parents had obtained for Student.20 

 
  15. In a report dated December 9, 2015, a DCPS psychologist reviewed the October 

2015 independent evaluation.  In the course of the reviewing the independent evaluation, the 
DCPS school psychologist observed Student for about 1.5 hours at Nonpublic School, where she 
observed: that he needed redirection to complete his assignments and stay on task; that he 
responded well to redirection; and that he had good social interactions with his peers, all of 
whom were educationally disabled.21 

 
16. The DCPS psychologist recommended that Student be determined eligible as a 

student with SLD, and that his IEP include some accommodations for his difficulties with 
attention, distractibility and organization.22 

 
17. DCPS conducted an occupational therapy evaluation of Student, reflected in an 

evaluation report dated December 10, 2015.  The evaluation found that Student has deficits in 
visual perception, visual motor integration, motor coordination, fine motor precision and sensory 
processing skills, and recommended certain classroom accommodations due to these deficits.23 

 
 18. DCPS prepared a draft IEP for Student’s team to discuss at his IEP team meeting.  
On December 14, 2015, Student’s IEP team was scheduled to reconvene; however, Parents did 
not receive the draft IEP, the report from the DCPS occupational therapy evaluation, or the draft 
occupational therapy IEP goals at least five business days ahead of the scheduled meeting as 
required by D.C. law.  Therefore, on December 11, 2015, Parents requested that the meeting be 
rescheduled.24 

 
19. Student’s IEP team reconvened on January 11, 2016, and a revised version of the 

draft IEP was circulated to the team prior to that meeting.25  On January 11, 2016, Student’s IEP 
team again determined him eligible for special education services as a student with SLD.26   

 
20. The revised draft IEP proposed goals in math, reading, written expression, motor 

skills/physical development, 10 hours per week of specialized instruction inside the general 
education setting, 2.5 hours per week specialized written expression instruction outside the 
general education setting, 2.5 hours per week of specialized instruction in reading inside the 
general education setting, and 2.5 hours per week of specialized instruction in math outside the 

                                                 
19 Testimony of Special Education Specialist; P-19. 
20 R-5. 
21 P-21-5 through P-21-6. 
22 P-21-7 through P-21-8. 
23 P-22-8. 
24 P-24. 
25 P-29. 
26 R-2. 
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general education setting, as well as 240 minutes of occupational therapy inside the general 
education setting and 120 minutes per month of occupational therapy outside the general 
education setting.27 Two of the written expression goals included on the January 2016 DCPS IEP 
originated in part due to the organizational and spelling errors Special Education Specialist 
observed Student make during the October 2015 observation.28   

 
 21. Student’s team met on January 11, 2016 and reviewed the draft IEP, which had 
been revised to include feedback from Nonpublic School, parents and their representatives.  By 
the time the IEP was finalized, all parties agreed on Student’s goals and present levels of 
performance and most other portions of the IEP, except that Parents, their representatives and the 
members of the team from Nonpublic School disagreed with the number of service hours, and 
requested a full-time IEP.  The DCPS members of the team believed the entire IEP was 
appropriate for Student’s needs, including the number of hours.29   
 

22. The January 2016 IEP addresses Student’s executive functioning needs through 
accommodations such as clarification/repetition of directions; preferential seating/study carrel; 
frequent breaks during instructional time; extended time for tests and standardized assessments 
involving reading, math and writing text; frequent breaks during tests/quizzes/standardized 
assessment (as needed); marking test answers in the test answers in the test booklet; study skills 
support and copies of lecture notes/presentation slides; graphic organizers; flow charts; and 
cueing/redirection for pragmatic language support in maintaining topic.30 
 

23.    Neither Parents, their representatives, nor representatives from Nonpublic School 
requested during the January 2016 IEP team meeting that a specific section/goals pertaining to 
executive functioning be added to the IEP.31 

 
  24. Parents hired Educational Consultant in May 2016 to review Student’s records, 

observe Student in school, and give Parents his expert opinion on what Student needs for his 
education.  Educational Consultant observed Student at Nonpublic School, and also went to 
District School to observe its program (Student was not there, because he is enrolled at 
Nonpublic School).32 

 
  25. Educational Consultant’s opinion is that the January 2016 IEP DCPS prepared for 

Student is appropriate with respect to its goals and objectives and the OT hours it provides, and 
that none of the accommodations provided for Student are inappropriate for him.  However, 
Educational Consultant views the IEP as being inappropriate overall, because it does not include 
a section dedicated to Student’s executive functioning needs, and because it provides some of 
Student’s specialized instruction inside the general education setting.33  

                                                 
27 P-29.  A finalized version of the IEP is at R-1. 
28 Testimony of Special Education Specialist; R-1-12. 
29 P-27; Testimony of Special Education Specialist. 
30 R-1-15 and R-1-17. 
31 Testimony of Special Education Specialist; testimony of Parent. 
32 Testimony of Educational Consultant; testimony of Parent. 
33 Testimony of Educational Consultant. 
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  26. Additionally, Educational Consultant formed the opinion that the January 2016 
DCPS IEP is inappropriate for Student in that it provides only 2.5 hours per week each for math 
and reading outside the general education setting, which he presumed would essentially leave 
Student taking each of those classes for only half the week. 34  In actuality, however, at District 
School Student would attend both a reading resource class and math self-contained class for 5 
hours per week each, though his IEP only calls for 2.5 hours of specialized instruction per week 
outside the general education setting in each of those classes. 35 

 
  27. Educational Consultant’s opinion is that Nonpublic School is appropriate for 

Student and is his least restrictive environment. 36  While acknowledging that Student has the 
cognitive ability to be in general education classes, Educational Consultant’s view is that Student 
has not been adequately prepared to transition to general education, in light of his academic and 
executive functioning deficits.37      

 
  28. Parents provided to DCPS Educational Consultant’s report, detailing his 

opinion.38 
 

  29. Nonpublic School is a private school serving only special education students.  
Student’s classes at Nonpublic School have approximately 4-10 students per class.  Nonpublic 
School integrates speech and language and occupational therapy services throughout its 
curriculum for all of its students, and its occupational and speech therapists sometimes meet with 
students individually, such as to help them organize their notebooks/binders.39 

 
  30. Student has made progress at Nonpublic School and enjoys attending school 

there.40 
 

31. Nonpublic School uses evidence based instructional practices. 41 
 
  32. District School has an inclusion/co-taught program through which Student’s 10 

hours per week of specialized instruction inside the general education setting could be 
implemented.  There is a special education teacher assigned to each inclusion class in addition to 
the general education teacher, and approximately 5-8 special education students are assigned to 
each inclusion class.42 

 
  33. District School has an English/Language Arts class (covering reading and written 

expression) and a math resource class, each of which provides 5 hours per week of specialized 

                                                 
34 Testimony of Educational Consultant. 
35 Testimony of Special Education Coordinator. 
36 Testimony of Educational Consultant. 
37 Testimony of Educational Consultant. 
38 Testimony of Parent. 
39 Testimony of Nonpublic Director. 
40 Testimony of Educational Consultant; testimony of Parent. 
41 Testimony of Nonpublic Director. 
42 Testimony of Special Education Coordinator. 
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instruction outside the general education setting.  Approximately 5-7 students are assigned to 
each resource class, with one special education teacher.43  This ratio is appropriate for Student.44 

 
  34. District School can provide 240 minutes of occupational therapy inside the 

general education setting and 120 minutes per month of occupational therapy outside the general 
education setting. 45 

 
  35. In addition to any individualized executive functioning support particular students 

(such as Student) may receive through their IEPs, District School also has an integrated approach 
to building the executive functioning skills of all its students.  For example, its students use 
agenda books, homework folders, and an online program to help students and their parents keep 
track of assignments, including which assignments have and have not been completed. 46 

 
  36. Executive functioning services can be added to and/or increased on the student’s 

IEP.  If a student needs additional executive functioning support beyond the integrated services 
and what is reflected on his or her IEP (if applicable), the student can be added to the school’s 
organizational skills group.  The school social worker and/or occupational therapist can also 
provide executive functioning support if needed, such as through helping a student with locker 
organization, managing homework folders and notebooks, and time management strategies such 
as “chunking” assignments to assist students with completing assignments efficiently and on 
time.47  

 
  37. District School uses evidence based instructional practices.48   
 
  38. When a student with an IEP first comes to District School, a“30-day review” 

meeting is convened for the student after the student has been in the school for approximately 30 
days.  Prior to the meeting, District School conducts assessments to ascertain the student’s 
baseline levels/present levels of performance, collects samples of the student’s work, and 
monitors the student’s overall progress.  During the 30-day review meeting, the student’s team 
determines whether any changes need to be made to the student’s IEP. 49   
 

  39. Student is a pleasant, bright, exuberant, thoughtful student who is an eager 
learner.  Student is generally well-mannered, and has good social interactions with his disabled 
and nondisabled peers.50  Students continues to maintain a few of his friendships with general 
education peers from City School.  He generally has no trouble interacting with nondisabled 
peers.51 

                                                 
43 Testimony of Special Education Coordinator. 
44 Testimony of Educational Consultant. 
45 Testimony of Special Education Coordinator. 
46 Testimony of Special Education Coordinator. 
47 Testimony of Special Education Coordinator. 
48 Testimony of Special Education Coordinator. 
49 Testimony of Special Education Coordinator. 
50 Testimony of Educational Consultant; testimony of Nonpublic School Director; testimony of Parent. 
51 Testimony of Nonpublic Director; testimony of Parent. 
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40. Student regularly participates in lacrosse and basketball with nondisabled peers.  
For most of the past several summers, Student has attended a sleepaway camp with some 
nondisabled peers for approximately two weeks a time.  During the summer of 2016, Student 
attended the sleepaway camp for four weeks straight.52 

 
  41. Parents want their son to be in an environment where he can realize his potential, 

and that is appropriate for his learning needs.53 
 

 42. There is value for Student in working alongside nondisabled students.54   
    

CONCLUSIONS OF LAW 
“Based solely upon evidence presented at the hearing, an impartial hearing officer shall 

determine whether the party seeking relief presented sufficient evidence to meet the burden of 
proof that the action and/or inaction or proposed placement is inadequate or adequate to provide 
the student with a FAPE.”  5 D.C.M.R. E-3030.3.  The burden of proof in an administrative 
hearing is properly placed upon the party seeking relief, except that once Petitioners have 
established a prima facie case, Respondent shall carry the burden of persuasion on issues 
regarding the appropriateness of an IEP or placement.  Schaffer v. Weast, 546 U.S. 49 (2005); 
D.C. Code § 38-2571.03(6)(A)(i).  Through documentary evidence and witness testimony, the 
party with the burden of persuasion must persuade the impartial hearing officer by a 
preponderance of the evidence. DCMR 5-E3022.16; see also, N.G. v. District of Columbia, 556 
F.Supp.2d 11, 17 n.3 (D.D.C. 2008).  As reflected in the September 20, 2016 PHO, Respondent 
carries the burden of persuasion as to issues (a), (b) and (d) in the instant case.  To the extent that 
a denial of FAPE is found, Petitioners maintain the burden of production and persuasion as to the 
appropriateness of its unilateral placement to support its request for tuition reimbursement as 
relief.  D.C. Code § 38-2571.03(6)(A)(ii). 

 
A hearing officer’s determination of whether a child received a FAPE must be based on 

substantive grounds.  In matters alleging a procedural violation, a hearing officer may find that a 
child did not receive a FAPE only if the procedural inadequacies (i) impeded the student’s right 
to a FAPE; (ii) significantly impeded the parent’s opportunity to participate in the decision-
making process regarding the provision of a FAPE to the parent’s child; or (iii) caused a 
deprivation of educational benefit.  34 C.F.R. 300.513(a). 

 
(a) Whether DCPS denied Student a FAPE by failing to propose an appropriate 

educational program (“IEP”) for the 2015-2016 and 2016-2017 school years, 
in that the IEP did not provide full time specialized instruction outside the 
general education setting. 
 

An “IEP must, at a minimum, ‘provide personalized instruction with sufficient support 
services to permit the child to benefit educationally from that instruction.’” Reid ex rel. Reid v. 
District of Columbia, 401 F.3d 516, 519 (D.C.Cir.2005), quoting Bd. of Educ. of the Hendrick 

                                                 
52 Testimony of Nonpublic Director; testimony of Parent. 
53 Testimony of Parent. 
54 Testimony of Educational Consultant. 
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Hudson Cent. Sch. Dist., Westchester County v. Rowley, 458 U.S. 176, 203, 102 S.Ct. 3034, 73 
L.Ed.2d 690 (1982).  While an LEA is not required to maximize a student’s educational 
potential, it also cannot “discharge its duty under the [IDEA] by providing a program that 
produces some minimal academic advancement, no matter how trivial.” Hall ex rel. Hall v. 
Vance County Bd. of Educ., 774 F.2d 629, 636 (4th Cir.1985).   

 
In this instance, Student’s cognitive functioning falls generally in the low average to high 

average range, though he is classified with SLD and has academic needs in reading, writing, 
math, occupational therapy, and executive functioning, including an attention span of 
approximately five minutes.  Drafted with considerable input from Parents, their representatives, 
staff from Nonpublic School, an October 2015 independent psychological evaluation, and a 
December 2015 DCPS occupational therapy evaluation.  Student’s team reached general 
agreement about his goals, and there is no claim that his goals are inappropriate.  While 
Student’s January 2016 DCPS IEP does not include a separate section on executive functioning, 
the IEP includes substantial accommodations for Student’s executive functioning needs, which 
should help Student make progress on his academic and related service goals.  Assuming 
arguendo that Student’s IEP would have been stronger with specific executive functioning goals, 
the undersigned does not find the approach Student’s team took – to support him initially 
through accommodations, which could be augmented during the 30-day review process if 
appropriate – to have been inappropriate, particularly since Parents and their advocates did not 
express disagreement with the lack of such executive functioning goals during the meeting or 
request that such a section on executive functioning be added.   

 
Respondent appears to have been receptive to Parents’ feedback on all points where it 

was provided, though the parties ultimately disagreed on the number of hours the IEP provided.  
Based on feedback, Student’s 2016 team dramatically increased the level of services Student 
would receive at District School compared with what he received when he attended City School 
several years prior.  Though Parents would like Student to have full-time hours outside the 
general education setting, the record does not indicate that Student needs such a severely 
restrictive setting for either his academic needs or his social-emotional needs, given that he does 
not have significant behavioral deficits, and he generally gets along well with his nondisabled 
peers.  The January 2016 IEP provides Student hours of specialized instruction both inside and 
outside the general education setting, and in each of his areas of academic deficit.   

 
DCPS meets the burden of proving that it did not deny Student a FAPE by failing to 

propose an appropriate educational program (“IEP”) for Student during the 2015-2016 and 2016-
2017 school years, in that the IEP did not provide full time specialized outside the general 
education setting. 
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(b) Whether DCPS denied Student a FAPE by failing to propose an appropriate 
placement/location of services for the 2015-2016 and 2016-2017 school years, 
in that the proposed placement/location of services was not timely proposed 
by December 2015, and the proposed location was a general education school 
that would not provide Student a sufficient amount of specialized instruction. 

 

Pursuant to 34 C.F.R. §§ 300.111, 300.131, an LEA is responsible for identifying, 
locating and evaluating all children with disabilities who reside in the District of Columbia, 
including children with disabilities who are attending private schools, regardless of the severity 
of their disability, and who are in need of special education and related services.  An LEA’s 
child-find obligations are triggered as soon as a child is identified as a potential candidate for 
services.  Long v. District of Columbia, 56 IDELR 122 (D.D.C. 2011).  Receipt of a referral for 
an initial evaluation triggers certain procedural safeguards or requirements for DCPS to follow.  
Among them is the requirement that DCPS provide petitioner with notice about the identification 
and evaluation process, the right of petitioner to receive notice of the school’s refusal of a 
request for pre-placement evaluation, the requirement that DCPS take steps to obtain informed 
written consent from petitioner in order to begin the initial evaluation process, and the 
requirement that DCPS review existing evaluation data that includes input from the petitioner 
and classroom-based observations.  34 C.F.R. §§ 300.300, 300.305, 300.503.   

 
When a referred student attends a private school,“[t]he child find process must be 

completed in a time period comparable to that for students attending public schools in the LEA 
consistent with § 300.133.”  34 C.F.R. § 300.131(e).  In the District of Columbia, an LEA must 
complete initial evaluations within 120 days of a parent’s request, which in this instance would 
have been by approximately December 2, 2015.  Once student has been determined eligible, 
DCPS has an obligation to ensure that an IEP meeting for a student is conducted within 30 days 
of a determination that the child needs special education and related services, and that special 
education and related services are made available to the child in accordance with the child’s IEP 
as soon as possible following the development of the child’s IEP.  34 CFR § 300.323(c)(1)-(2).   

 
On approximately August 4, 2015, Petitioners requested in writing that DCPS begin the 

eligibility process for Student.  Though Student had previously been determined eligible, the 
August 4, 2015 letter was similar to request for an initial evaluation given that Parents had taken 
Student out of DCPS for several years without requesting a FAPE.  On approximately October 
2015, DCPS convened Student’s team for a screening meeting and agreed to formally review 
Parents’ independently obtained psychological evaluation.  DCPS also agreed to conduct an 
occupational therapy evaluation.  By approximately December 11, 2015, DCPS had conducted 
the formal review of the independent evaluation, completed the occupational therapy evaluation 
and report, and Special Education Specialist had observed Student at Nonpublic School.  The 
parties had agreed in October to convene Student’s eligibility meeting on December 14, 2016; 
however, as Parents had not received the relevant documents at least five business days ahead of 
the meeting as required by law, Parents requested that the meeting be rescheduled.  The meeting 
actually convened on January 11, 2016, a little less than one month after the agreed upon date, 
and approximately one month and one week beyond the 120-days by which evaluations for 
Student should have been completed on December 2, 2015.  Allowing 30 days for the IEP team 
to convene after the evaluations were completed would mean that an IEP should have been in 
place for Student no later than January 1, 2016 (according to the strict 120-days view).  
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However, given that the parties had agreed to convene Student’s eligibility meeting on December 
14, 2015, the more equitable perspective is that Student’s IEP should have been in place at least 
30 days after December 14, 2015 (by January 13, 2016).  Student’s IEP was in place prior to that 
time, by January 11, 2016. 
 

Special education services should have been made available as soon possible after 
Student’s IEP was finalized, which the undersigned will construe in this instance to mean within 
ten school days after the date by which the IEP team should have met.  Services, including a 
location of services, were available to Student on or around the date his IEP was finalized, 
January 11, 2016.  Particularly given the Hearing Officer’s presumption that there were 
approximately 8-10 winter holiday dates when school was closed between when the team was 
initially scheduled to meet on December 14, 2015 and the date by which services became 
available to Student, the days of actual delay were few.  While his evaluations were completed 
slightly more than 120 days after the August 4, 2015 request, overall his services were available 
to him within an appropriate amount of time.  
 

A hearing officer’s determination of whether a child received a FAPE must be based on 
substantive grounds.  In matters alleging a procedural violation, a hearing officer may find that a 
child did not receive a FAPE only if the procedural inadequacies (i) impeded the child’s right to 
a FAPE; (ii) significantly impeded the parent’s opportunity to participate in the decision-making 
process regarding the provision of a FAPE to the parent’s child; or (iii) caused a deprivation of 
educational benefit.  See 34 C.F.R. § 300.513(a).  In this case, even if any delay were to 
constitute a procedural violation, which the undersigned does not find in this instance, such delay 
was so brief that the Hearing Officer does not find that the child’s right to a FAPE was impeded, 
Parent’s opportunity to participate in the decision-making process was not significantly impeded, 
and Student was not caused a deprivation of educational benefit.   

 
Respondent met its burden of persuasion that it did not deny Student a FAPE by failing to 

propose an appropriate placement/location of services for the 2015-2016 and 2016-2017 school 
years, in that the proposed placement/location of services was not timely proposed by December 
2015. 

 
Petitioners also allege that the January 2016 IEP denies Student a FAPE in that the 

proposed location was a general education school that would not provide Student a sufficient 
amount of specialized instruction.  As stated above with respect to issue “(a),” the undersigned 
does not conclude that Student requires a full-time outside the general education setting in order 
to receive educational benefit, and that the January 2016 IEP was reasonably calculated to 
provide Student educational benefit.  For these reasons, Respondent met its burden of persuasion 
that it did not deny Student a FAPE by failing to propose an appropriate placement/location of 
services for the 2015-2016 and 2016-2017 school years, in that the proposed placement/location 
of services is a general education school that would not provide Student a sufficient amount of 
specialized instruction.55 

                                                 
55 There was evidence that District School would have provided Student more hours than listed on his 
IEP; however, as a denial of FAPE on that basis was not alleged, the Hearing Officer does not assess the 
IEP’s appropriateness from that perspective. 
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(c) Whether DCPS denied Student a FAPE in failing to timely determine his 

eligibility for special education services by December 2015. 
 

As stated with respect to issue “(b)” above, DCPS determined Student’s eligibility more 
than 120 days after the August 4, 2015 request from Parents.  120 days ended around December 
2, 2105; however, even accounting for the agreed upon delay given that the team agreed to 
convene on December 14, 2015, the January 11, 2016 eligibility determination was still late by 
almost a month.  This delay constitutes a procedural violation.  Given that: the delay was brief, 
particularly factoring in the winter break days that likely fell during the days of delay; Student 
was attending the school Parents wanted him to attend during the delay; and that Parents were 
not seeking to move Student immediately from Nonpublic School to District School, the Hearing 
Officer does not find that Student’s right to a FAPE was impeded, Parents’ opportunity to 
participate in the decision-making process was significantly impeded, or that Student was caused 
a deprivation of educational benefit.  Petitioners did not meet their burden of proof on this issue. 
 

(d) Whether DCPS denied Student a FAPE in failing to timely develop an IEP 
for him for the 2015-2016 school year, by December 2015. 

 

As stated above with respect to issue “(b),” the LEA would be allotted approximately 30 
days to put an IEP in place for a student, once the student has been determined eligible.  Though 
Student’s eligibility determination was late, his IEP was put in place the same day, on January 
11, 2016, which falls within a window allotted to the LEA to make an IEP available for a student 
recently determined eligible.  Respondent met its burden of persuasion that it did not deny 
Student a FAPE by failing to timely develop an IEP for him for the 2015-2016 school year, by 
December 2015. 
 

As no denial of FAPE is found, the relief Petitioners requested n the DPC is DENIED 
and the DPC is dismissed with prejudice.  
 

 SO ORDERED. 
 

Date: November 1, 2016     /s/ NaKeisha Sylver Blount 
        Impartial Hearing Officer 
Copies to: 
Petitioners (by U.S. mail) 
Petitioner’s Attorney (electronically) 
DCPS’ Attorney (electronically) 
Chief Hearing Officer Virginia Dietrich, Esq. (electronically) 
OSSE-SPED (electronically) 
ODR (electronically) 

NOTICE OF RIGHT TO APPEAL 
 This is the final administrative decision in this matter.  Any party aggrieved by this 
Hearing Officer Determination may bring a civil action in any state court of competent 
jurisdiction or in a District Court of the United States without regard to the amount in 
controversy within ninety (90) days from the date of the Hearing Officer Determination, in 
accordance with 20 U.S.C. §1415(i). 




