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      ) 

 

 

HEARING OFFICER DETERMINATION 
 

Background 

 

Petitioners, Student’s Parents, pursued a due process complaint alleging that Student 

had been denied a free appropriate public education (“FAPE”) in violation of the Individuals 

with Disabilities Education Improvement Act (“IDEA”) because  was not provided an 

appropriate Individualized Education Program (“IEP”) and placement in a nonpublic school.  

Respondents responded that once Student was withdrawn from PCS no further action could 

be taken to develop a revised IEP or consider a change in placement.   

 

Subject Matter Jurisdiction 

 

Subject matter jurisdiction is conferred pursuant to IDEA, 20 U.S.C. § 1400, et seq.; 

the implementing regulations for IDEA, 34 C.F.R. Part 300; and Title V, Chapter E-30, of 

the District of Columbia Municipal Regulations (“D.C.M.R.”).  

 

Procedural History 

Following the filing of the due process complaint (and corrected complaint) on 

1/27/17, the case was assigned to the undersigned on 1/31/17.  Respondent OSSE filed its 

                                                 

 
1 Personally identifiable information is provided in Appendix A, including terms initially set 

forth in italics. 
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response on 2/7/17 and Respondent PCS filed its response on 2/10/17.2  Neither Respondent 

challenged jurisdiction.  The parties engaged in mediation, rather than a resolution session 

meeting, without success.  The 30-day resolution period for Petitioners and PCS ended on 

2/26/17.  A final decision in this matter was required as to PCS no later than 45 days 

following the end of the resolution period, as extended by a 46-day continuance, which 

requires a Hearing Officer Determination (“HOD”) by 5/28/17.  No resolution period is 

provided in the IDEA regulations for OSSE, so the 45 days for a final decision as to OSSE 

began to run with the filing of the due process complaint, but was extended by a 76-day 

continuance, so an HOD is required as to OSSE on 5/28/17 as well. 

The due process hearing took place on 5/17/17 and 5/18/17 and was closed to the 

public.  Petitioners were represented by Petitioners’ counsel.  PCS was represented by 

Respondent PCS’s counsel.  OSSE was represented by Respondent OSSE’s counsel.  

Petitioners were present for the entire hearing.   

The parties entered into one stipulation:  The parties agree that the first day of 

school for PCS in 2016/17 was 8/24/16.   

Petitioners’ Disclosures, submitted on 5/10/17, contained documents P1 through 

P54, and P1A, P8A, P9A, and P45A, all of which were admitted into evidence over 

objections of OSSE and PCS to certain documents.  PCS’s and OSSE’s objections to certain 

witnesses listed by Petitioners were also overruled.  PCS’s Disclosures, submitted on 

5/10/17, contained documents R1 through R39, which were admitted into evidence over 

Petitioners’ objections to certain documents.  OSSE’s Disclosures, submitted on 5/10/17, 

contained documents O1 through O15, which were admitted into evidence after Petitioners 

withdrew their objections. 

Petitioners’ counsel presented 6 witnesses in Petitioners’ case-in-chief (see 

Appendix A): 

1. Educational Consultant (qualified without objection as an expert in School 

Psychology) 

2. Psychologist (qualified without objection as an expert in Psychology) 

3. Director of Occupational Therapy at Nonpublic School (qualified without 

objection as an expert in Occupational Therapy) 

4. Curriculum and Technology Coordinator at Nonpublic School (qualified 

without objection as an expert in Special Education, in Particular the 

Programming for and Instruction of LD and OHI Students) 

                                                 

 
2 PCS has elected to be treated as an “LEA Charter,” i.e., as its own Local Education 

Agency (“LEA”) for purposes of part B of the IDEA.  See 5-E D.C.M.R. § 923.3.  

Therefore, PCS is responsible for meeting the IDEA requirements applicable to an LEA. 
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5. Director of Speech and Language Services at Nonpublic School (qualified 

without objection as an expert in Speech and Language Pathology) 

6. Parent 

Respondent PCS’s counsel presented 6 witnesses in its case (see Appendix A):   

1. Special Education Teacher at PCS 

2. General Education Teacher at PCS 

3. Occupational Therapist at PCS (qualified without objection as an expert in 

Occupational Therapy) 

4. Director of Data and Accountability at PCS 

5. Director of Special Education at PCS  

6. Director of Student Support Services at PCS (qualified without objection as 

an expert in Special Education) 

Respondent OSSE’s counsel presented 2 witnesses in its case (see Appendix A):   

1. Special Programs Manager, OSSE 

2. Change in Placement Coordinator, OSSE 

Petitioners’ counsel did not call any rebuttal witnesses. 

The issues to be determined in this Hearing Officer Determination are:  

Issue 1:  Whether Respondents denied Student a FAPE by failing to provide an 

appropriate IEP and/or placement for 2016/17,3 when Student needed a more restrictive 

environment than was offered or available at PCS.4  Respondents have the burden of 

persuasion, if Petitioners establish a prima facie case.   

Issue 2:  Whether OSSE denied Student a FAPE by failing to hold a change in 

placement meeting on 8/30/16, when Student needed a different placement.  Petitioners 

have the burden of persuasion.    

Petitioners seeks the following relief:  Respondents shall reimburse Parents for 

2016/17 (to the extent paid) at Nonpublic School, including Student’s tuition, related 

services and fees, and place and fund Student there for the remainder of 2016/17. 

                                                 

 
3 All dates in the format “2016/17” refer to school years. 
4 This Issue combines issues A and B on pp. 7-8 of the corrected due process complaint. 
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Oral opening statements were made by each of the parties.  The parties each 

submitted a written closing statement on 5/22/17, and Petitioner and PCS each submitted a 

written reply on 5/23/17.   

Findings of Fact 

 

After considering all the evidence, as well as the arguments of all counsel, the 

Findings of Fact5 are as follows: 

1. Student is a resident of the District of Columbia; Petitioners are Student’s Parents.6  

Student is Age and in Grade at Nonpublic School, which  began at the beginning of 

2016/17 through unilateral placement by Parents.7   

2. Student was adopted by Parents at birth and had significant and ongoing challenges, 

with  first days in intensive care, 5 febrile seizures beginning at 11 months, an epilepsy 

diagnosis, ear tubes at ages 1 and 2 due to chronic ear infections, physical therapy from age 

6 months to learn to crawl and then to walk, Occupational Therapy from age 3, diagnosis of 

Attention Deficit Hyperactivity Disorder (“ADHD”) at an early age, and then significant 

vision issues which involved convergence insufficiency, binocular vision disorder, and 

oculomotor dysfunctions.8  Student is negatively impacted by  fine motor skills, visual 

motor skills, visual perception, shut down behaviors with writing, and sensory processing 

needs that may impact language skills and social participation.9  Student’s gross motor 

movements tend to be below age expectations and awkward,  fine manual coordination is 

well below average, and  writing was largely illegible and extremely painstaking.10   

3. Student attended bilingual PCS in 2015/16 and prior years, where  received 

special education services based on the classification of Other Health Impairment (“OHI”) 

due to Attention Deficit Disorder (“ADD”) or ADHD.11  A Psychoeducational Evaluation 

completed on 6/2/16 found that Student continues to warrant a diagnosis of ADHD-

                                                 

 
5 Footnotes in these Findings of Fact refer to the sworn testimony of the witness indicated or 

to an exhibit admitted into evidence.  To the extent that the Hearing Officer has declined to 

base a finding of fact on a witness’s testimony that goes to the heart of the issue(s) under 

consideration, or has chosen to base a finding of fact on the testimony of one witness when 

another witness gave contradictory testimony on the same issue, the Hearing Officer has 

taken such action based on the Hearing Officer’s determinations of the credibility and/or 

lack of credibility of the witness(es) involved. 
6 Parent.   
7 Parent; P2-3.  
8 P2-1; P17-2; P1A-1; P3-11; P5-7 (7/23/15 evaluation); R35-26; Parent.   
9 P20-1,17 (7/13/16 Occupational Therapy Evaluation).   
10 P20-8,9,16.   
11 R9-1; R7-1; R4-1.   
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combined type, as well as meeting the criteria for specific learning disability in both math 

and written expression.12   

4. Student’s 9/28/15 IEP provided 1 hour/week inside general education in written 

expression and 1 hour/week inside general education in reading, along with 45 

minutes/week in Occupational Therapy, the same service hours as were on  10/14/14 IEP 

and  10/23/13 IEP.13  PCS did amend Student’s IEPs from time to time.14  Student’s 

program at PCS did not appear to meet  academic needs.15  PCS agreed that Student’s 

special education services needed to be increased for 2016/17, with the addition of math, 

additional goals, and more service hours; discussions had begun between PCS and Parents 

about what might be needed.16   

5. PCS used a co-teaching model in 2015/16, with a special education teacher in 

Student’s classroom all the time.17  At bilingual PCS, Student was taught in Spanish half the 

time with the co-teaching model in 2015/16, so Student also received assistance from a 

special education teacher in Spanish.18  PCS considered that the co-teaching model (with a 

fulltime special education teacher in the classroom) provided 30 hours/week of specialized 

instruction to Student, rather than the 2 hours on  IEP.19  At a 5/27/16 meeting, Special 

Education Teacher stated that she was spending 45 minutes a day with Student one-on-one 

or in a small group.20  Although math was not on Student’s IEPs at PCS, Special Education 

Teacher provided some support in math because Student “needed it.”21   

6. PCS did not use the co-teaching approach during 2016/17.22  As a school, PCS is 

committed to providing a full continuum of special education supports to its students, all the 

way up to a self-contained classroom for the entire day, if necessary.23  PCS has no self-

                                                 

 
12 P17-13; Psychologist.   
13 R9-1,8; R7-1,7; R4-1,7.   
14 R14-1 (new accommodation on 4/27/16); R13-1 (new accommodation on 3/17/16); R10-1 

(new accommodation on 10/20/15); R6-1 (change in present levels of performance and 

annual goals on 3/21/14).   
15 P20-16.   
16 Director of Special Education; General Education Teacher; Special Education Teacher; 

Director of Student Support Services.   
17 General Education Teacher; Special Education Teacher.   
18 Director of Special Education; General Education Teacher.  Student’s abilities and grades 

were lower in Spanish than English (see P4-2,3; P19-2,3; General Education Teacher), so 

the focus herein – as at the due process hearing – is on  English education at PCS, for if 

 was not receiving appropriate services and support in English,  certainly was not in 

Spanish, where  needs were greater.   
19 Director of Special Education.   
20 P14-4.   
21 Special Education Teacher.   
22 Director of Student Support Services.   
23 Id.    
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contained classrooms, but would create one for a single child if necessary to carry out an 

IEP.24   

7. There is no way PCS’s IEP for Student could meet  needs.25  A general education 

classroom is not good for Student, as  will simply sit and wait for help;  needs smaller 

settings that are close to 3:1 or 2:1 student-teacher ratios.26  In 2015/16, Student was unable 

to do  homework, even with help; Parent would try to adapt some of the homework to 

Student’s level so  could do it.27  In 2015/16, there were at least 18-20 children in 

Student’s class, of which about one-fourth received special education services.28   

8. By the end of 2015/16, Student had mastered 1 of  11 IEP goals.29  In 2014/15, 

Student had mastered 2 of 11 IEP goals.30  Student’s grades in 2015/16 were mostly “2s” on 

a 4-point scale.31  Student’s teacher in 2015/16 rated  as far below grade level in writing, 

somewhat below grade level in math, and on grade level for reading.32  Given  

challenges, Director of Student Support Services would not expect Student to be on grade 

level even with extra support.33   

9. Student was a featured presenter of  writing (via dictation) at a “publishing party” 

at PCS on 10/16/15, where Student and Parents were proud and hoped to see Student’s 

writing “blossom” from there.34  Parent emailed Occupational Therapist and others on 

3/3/16 asking questions about Student’s low grades in math and similar things.35  Parent 

emailed Special Education Teacher on 4/9/16 asking why Student couldn’t “produce” at 

school, after being asked to help Student complete a poem at home right before a public 

“poetry slam.”36  Parent didn’t want to ever send irate emails to PCS, as she is a high school 

teacher herself and is used to being on the receiving end of emails from parents.37   

10. In Special Education Teacher’s teacher evaluation of Student for  application to 

Nonpublic School, the greatest number of categories were marked “below average” and she 

stated that Student would “greatly benefit from one to one attention to address  specific 

                                                 

 
24 Id.    
25 Curriculum and Technology Coordinator.   
26 Id.   
27 Parent.   
28 General Education Teacher; Parent (recalled 22-25 in Student’s class).   
29 P22-13 et seq.   
30 P4.   
31 P19.   
32 P17-3.   
33 Director of Student Support Services.   
34 R35-22.   
35 R12-2.   
36 P8A-1.   
37 Parent.   
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learning challenges.”38  Special Education Teacher added that Student “seems to withdraw if 

 is feeling academic or social challenges.   gets quiet and becomes verbally 

unresponsive.  Sometimes  quietly cries.”39   

11. Educational Consultant’s observation of Student at the end of 2015/16 at PCS noted 

serious writing problems, among other issues, as Student wrote a total of 4 words in 15 

minutes with specialized support and wrote 10 words in another 30 minutes with support; 

 words were hard to read and not properly aligned.40  Parent was surprised and very 

disheartened to learn that PCS expected Student to write for a 45-minute block.41  

Educational Consultant was very concerned about how Student seemed overwhelmed and 

lost in  class at PCS, as well as being off-task most of the time.42   

12. Student’s Psychoeducational Evaluation found that  overall cognitive ability is 

low average to average, with a few notable deficits.43  Student’s overall academic fluency 

skills were within the very low range at the 3rd percentile, despite average level reading 

fluency.44  Other achievement results from the Woodcock-Johnson IV in the 

Psychoeducational Evaluation were mixed, with some very low findings, including Broad 

Mathematics at the 2nd percentile, Broad Written Language at the 2nd percentile, and 

Sentence Writing Fluency at less than the 0.1 percentile.45   

13. The teacher rating scale for the Connors 3 gave Student the most elevated score 

possible for Peer Relations.46  The Achenbach teacher report form showed very elevated 

scores for Withdrawn/Depressed, Thought Problems, and Internalizing Composite.47  

Educational Consultant observed Student sitting by  for the vast majority of the time 

at lunch at PCS.48  The Psychoeducational Evaluation encouraged additional social 

relationships and activities with peers.49   

14. Parents’ concerns about Student at PCS grew in early 2016.50  In the spring of 2016, 

Parents realized that they were not receiving as much information about Student and how  

                                                 

 
38 P9A-1.   
39 Id.   
40 P18-3; Educational Consultant.   
41 Parent.   
42 Educational Consultant.   
43 P17-13.   
44 Id.    
45 P17-21.   
46 P17-24; Psychologist.   
47 P17-25.   
48 Educational Consultant; P18-3.   
49 P17-17.   
50 Parent.   
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was doing at PCS as they wanted and began seeking more.51  Parents hired a private math 

tutor for Student who had a lot of special education experience; Parents learned from  

the breadth of special education support that was possible and became more informed about 

the special education process overall.52  Parents increasingly suspected that Student needed 

far more support than the 2 hours/week inside general education and 45 minutes/week of 

Occupational Therapy on the PCS IEPs.53  Parents had trusted PCS to provide Student with 

the special education services  needed and hadn’t been aware of their rights and the scope 

of services that might be obtained for Student.54   

15. Parents forthrightly informed PCS about their consideration of Nonpublic School as 

things unfolded in the spring of 2016.55  Parents wrote PCS staff on 4/26/16 that they had 

decided to apply to Nonpublic School for 2016/17.56  Parents acknowledged the efforts of 

PCS staff and expressed appreciation for the relationships they had developed; Parents 

sought to preserve and build on those relationships.57  Parents had a good relationship with 

PCS and had found PCS to be responsive to their needs and concerns.58  Parents’ other child 

remains a student at PCS.59   

16. Parents sought to find out the level of special education support that would be 

offered for 2016/17 before the school year began in order to make an informed decision 

about whether to return Student to PCS or send  to Nonpublic School.60  On 7/22/16, 

Parent’s counsel wrote to the principal of PCS noting that Parents had put down a deposit 

for Nonpublic School and reserved their right to seek public funding, but sought to develop 

an appropriate IEP at PCS.61  On 7/29/16, PCS wrote OSSE to begin the nonpublic 

placement process.62  OSSE responded that it would “provide technical assistance, as 

appropriate” and must fulfill its obligations as the SEA to ensure that children receive a 

FAPE as required by IDEA.63   

17. An eligibility meeting for Student on 8/4/16 confirmed  eligibility based on OHI 

and proposed 8/30/16 for the IEP meeting and Change in Placement meeting.64  Special 

                                                 

 
51 Parent; P11 (questions for 5/19/16 meeting); O4-1 (5/27/16 MDT meeting); P12-1 

(5/19/16 meeting); P13-1 (Parents’ statement for IEP).   
52 Parent; P13-1.   
53 Id.    
54 Parent.   
55 P23-1; Parent.   
56 R35-13.   
57 P13-1.   
58 Parent.   
59 Id.   
60 P11-3.   
61 P23.   
62 O7-1,2.   
63 O8-8.   
64 R22; P25-16,17.   
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Education Teacher heard from Parents in mid-August that they were not planning to return 

Student to PCS for 2016/17, which she conveyed to Director of Data and Accountability, 

who sent an email to Parents on 8/15/16 asking them to complete a withdrawal form for 

Student.65  Parents responded on 8/16/16 that they would submit the withdrawal form, but 

were on vacation.66   

18. On 8/17/16, Director of Special Education emailed OSSE that Parents had 

withdrawn Student from PCS and asked Change in Placement Coordinator for advice about 

how that would “affect the change in placement meeting or proceeding with  IEP 

meeting.”67  The “EasyIEP” system showed “Exit School System” for Student on 8/16/16 

(in a record created on 8/17/16).68  PCS lost access to Student in SEDS on 8/17/16 or 

8/18/16.69  An 8/18/16 email from PCS’s counsel noted that PCS had lost access to Student 

in SEDS and asked, “[d]o you have guidance on how we should proceed with the change in 

placement request?”70  Change in Placement Coordinator only responded about the 

withdrawal paperwork and on 8/22/16 stated that until Student has “officially been 

withdrawn” from the LEA, OSSE would continue moving forward with the case.71  In 

response to a reminder from PCS about withdrawing, Parents formally withdrew Student on 

8/22/16 on the form that PCS asked them to complete.72  After receiving the official 

withdrawal paperwork from Director of Special Education, Change in Placement 

Coordinator emailed later on 8/22/16 that OSSE had closed Student’s case.73   

19. Director of Data and Accountability routinely sends withdrawal forms to parents 

who have indicated their children will not be continuing at PCS.74  PCS has a waiting list 

each year of over  children waiting for spaces to open up.75  If a family doesn’t 

complete the withdrawal form, an email stating the child will not continue at PCS, such as 

Parents sent on 8/16/16, is treated the same as a withdrawal form.76  If a child doesn’t show 

up at the beginning of school and the parents haven’t communicated what is happening, 

PCS will check on the child and, in appropriate circumstances, withdraw the student from 

school.77   

                                                 

 
65 R24-1; Director of Data and Accountability; Special Education Teacher.   
66 R24-1.   
67 O8-4.   
68 O11-3.   
69 O8-3.   
70 Id.    
71 O8-3,2,1.   
72 P31-1,2,3; R25-1.   
73 O8-1.   
74 Director of Data and Accountability.   
75 Id.    
76 Id.   
77 Id.    
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20. Director of Data and Accountability did not know what the impact of a withdrawal 

would be on ongoing IEP meetings and change in placement efforts.78  Director of Data and 

Accountability did know that once the withdrawal form is filed, PCS’s access to special 

education records ends within 24 hours.79  Director of Data and Accountability has never 

told parents that withdrawing will result in an end to document access.80  Director of Special 

Education didn’t realize what would happen when Parents withdrew Student and couldn’t 

recall any training by OSSE on the issue.81   

21. Once a student is withdrawn from PCS, it is no longer the LEA for the child and no 

longer has authority to proceed with an IEP.82  PCS can’t place and fund a student in a 

nonpublic without OSSE’s involvement.83  OSSE can’t open a case for a student if there is 

no IEP team in place.84  Special Programs Manager did not know whether there is any 

OSSE training to tell charter schools to stop the withdrawal process to keep from blocking 

IEP development or a Change in Placement meeting.85  A student must remain enrolled at 

PCS for the IEP process to continue and a placement decision to be made.86  If a student 

ages out or a charter school closes, the parent can seek a FAPE from the District of 

Columbia Public Schools (“DCPS”); DCPS is the school of right from which parents can 

seek an offer of FAPE without being enrolled in an LEA.87   

22. After OSSE became aware that Parents were planning to withdraw Student, OSSE 

emailed PCS that the process would continue until Student had “officially been withdrawn” 

from PCS, but OSSE did not inform PCS or Parents of the implications of withdrawal.88  

OSSE does speak with parents prior to the Change in Placement meeting; OSSE sought 

Parents’ contact information from PCS before Parents withdrew Student to be able to 

contact them.89   

23. On 8/22/16, PCS’s counsel informed Parents’ counsel that due to the withdrawal of 

Student from PCS, PCS could not make changes to  IEP or convene a Change in 

Placement meeting.90  On 8/22/16, OSSE’s counsel informed the parties that OSSE could 

not assist an LEA in locating a nonpublic placement for a student not enrolled with the 

LEA, but the Parents still had their rights to challenge the LEA’s offer of FAPE and seek 

                                                 

 
78 Id.    
79 Id.  
80 Id.   
81 Director of Special Education.   
82 Special Programs Manager.   
83 Id. 
84 Id.   
85 Id.   
86 Id.   
87 Id.   
88 O8-1; Special Programs Manager.   
89 O8-4.   
90 P32-1.   
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reimbursement for unilateral placement.91  On 9/8/16, PCS’s counsel noted that PCS is 

bound by OSSE’s process which prevented moving ahead with a Change in Placement 

meeting, and that PCS’s process for obtaining formal withdrawals from students not 

planning to attend PCS is to ensure that a space is opened up for another student to attend 

PCS.92   

24.  OSSE is to implement the memorandum entitled Policies and Procedures for 

Placement Review, Revised (dated 1/5/10) “in the manner which best ensures beneficial 

student outcomes. . . .”93  Prior to discussing a possible change in placement, the LEA must 

document the need for a more restrictive environment in SEDS.94  OSSE makes a 

recommendation of whether the more restrictive placement is warranted or not, with the 

final decision made by the child’s IEP team.95  If the IEP team places a student in a more 

restrictive environment, OSSE determines the location assignment within 10 business days, 

applying on behalf of parents to a number of nonpublic schools, considering factors such as 

whether the school can implement the IEP and whether the school is close to the student’s 

home.96  The process of determining location is “very collaborative,” but the location 

decision is ultimately at the discretion of OSSE.97   

25. Student was never offered an IEP by PCS for 2016/17.98  OSSE never offered a 

Change in Placement meeting.99  If an IEP meeting or Change in Placement meeting had 

been convened, Parents would have participated.100   

26.  The Psychoeducational Evaluation concluded that Student would benefit from a 

setting with a low student-to-teacher ratio and single-language education, as Student’s 

learning needs are substantial and  needs significant special education services with 

reduced cognitive demands, such as having to learn in Spanish.101  Students cannot be in a 

monolingual program at PCS.102   

27. When Student enrolled at Nonpublic School, an Individual Learning Plan was 

developed for  which contained 29 hours/week of specialized instruction, 45 

minutes/week of each Occupational Therapy and Speech-Language Therapy, along with 

                                                 

 
91 P34-1.   
92 P35-1; Parent (was asked to withdraw Student so space at PCS could go to another child).   
93 O1-1.   
94 O1-2.   
95 O1-4; Special Programs Manager.   
96 Id.    
97 Special Programs Manager.   
98 Parent.   
99 Id.   
100 Id.   
101 P17-15; Psychologist.   
102 Director of Special Education.   
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additional integrated services in Occupational Therapy and Speech-Language.103  On 

4/28/17, Nonpublic School prepared an IEP for Student which added group Speech-

Language Therapy due to Student’s progress and increased  specialized instruction to 

32.75 hours/week.104   

28. Educational Consultant observed Student at Nonpublic School on 11/4/16 and 

12/1/16 and strongly recommended that  continue to attend Nonpublic School as Student 

required the small setting, small classroom, and highly specialized supports provided 

there.105  Educational Consultant is very familiar with Nonpublic School and believes that 

Student is very well placed there and is definitely benefiting from Nonpublic School.106  

Others agree:  Nonpublic School is a good setting for Student;  should not be in general 

education due to  cognitive deficits and sensory profile.107  The small size and high 

teacher-student ratio help with peer relations.108  The instruction at Nonpublic School is 

geared to Student’s level and  is able to do the work.109  Student has made great progress 

this year in Occupational Therapy at Nonpublic School.110  Student is appropriately placed 

at Nonpublic School.111  Student is making significant gains at Nonpublic School.112  

Student has done “beautifully” at Nonpublic School in 2016/17 and is appropriately placed 

there.113   

Conclusions of Law 

 

Based on the Findings of Fact above, the arguments of counsel, as well as this 

Hearing Officer’s own legal research, the Conclusions of Law are as follows:   

The overall purpose of the IDEA is to ensure that “all children with disabilities have 

available to them a free appropriate public education that emphasizes special education and 

related services designed to meet their unique needs and prepare them for further education, 

employment, and independent living.”  20 U.S.C. § 1400(d)(1)(A).  See Boose v. Dist. of 

Columbia, 786 F.3d 1054, 1056 (D.C. Cir. 2015) (the IDEA “aims to ensure that every child 

has a meaningful opportunity to benefit from public education”). 

“The IEP is ‘the centerpiece of the statute’s education delivery system for disabled 

children.’” Endrew F. ex rel. Joseph F. v. Douglas County Sch. Dist. RE-1, 15-827, 2017 

                                                 

 
103 P37-1.   
104 P45-1; Curriculum and Technology Coordinator.   
105 P41-4.   
106 Educational Consultant.   
107 Psychologist; Director of Occupational Therapy.   
108 Psychologist.   
109 Educational Consultant.   
110 Director of Occupational Therapy.   
111 Curriculum and Technology Coordinator; Director of Speech and Language Services.   
112 Director of Speech and Language Services.   
113 Parent.   



Hearing Officer Determination  

Case No. 2017-0027 

 

 

 

 

 

13 

WL 1066260, at *4 (U.S. Mar. 22, 2017), quoting Honig v. Doe, 484 U.S. 305, 311, 108 

S.Ct. 592, 98 L.Ed.2d 686 (1988).  “The IEP is the means by which special education and 

related services are ‘tailored to the unique needs’ of a particular child.”  Endrew F., 2017 

WL 1066260, at *4, quoting Bd. of Educ. of Hendrick Hudson Cent. Sch. Dist. v. Rowley, 

458 U.S. 176, 181, 102 S. Ct. 3034, 73 L. Ed. 2d 690 (1982). 

Once a child who may need special education services is identified and found 

eligible, the LEA must devise an IEP, mapping out specific educational goals and 

requirements in light of the child’s disabilities and matching the child with a school capable 

of fulfilling those needs.  See 20 U.S.C. §§ 1412(a)(4), 1414(d), 1401(a)(14); Endrew F., 

2017 WL 1066260, at *4; Sch. Comm. of Town of Burlington, Mass. v. Dep’t of Educ. of 

Mass., 471 U.S. 359, 369, 105 S. Ct. 1996, 2002, 85 L. Ed. 2d 385 (1985); Jenkins v. 

Squillacote, 935 F.2d 303, 304 (D.C. Cir. 1991); Dist. of Columbia v. Doe, 611 F.3d 888, 

892 n.5 (D.C. Cir. 2010).   

The IEP must be “reasonably calculated to enable a child to make progress 

appropriate in light of the child’s circumstances.”  Endrew F., 2017 WL 1066260, at *12.  

The Act’s FAPE requirement is satisfied “by providing personalized instruction with 

sufficient support services to permit the child to benefit educationally from that instruction.”  

Smith v. Dist. of Columbia, 846 F. Supp. 2d 197, 202 (D.D.C. 2012), citing Rowley, 458 

U.S. at 203.  The IDEA imposes no additional requirement that the services so provided be 

sufficient to maximize each child’s potential.  Rowley, 458 U.S. at 198.  In its recent 

decision, the Supreme Court made very clear that the standard is well above de minimis, 

however, stating that “[w]hen all is said and done, a student offered an educational program 

providing ‘merely more than de minimis’ progress from year to year can hardly be said to 

have been offered an education at all.”  Endrew F., 2017 WL 1066260, at *12.   

In addition, Respondent must ensure that to the maximum extent appropriate, 

children with disabilities are educated with children who are nondisabled, and special 

classes, separate schooling, or other removal of children with disabilities from the regular 

educational environment occurs only if the nature or severity of the disability is such that 

education in regular classes with the use of supplementary aids and services cannot be 

achieved satisfactorily.  34 C.F.R. 300.114; Endrew F., 2017 WL 1066260, at *10 (children 

with disabilities should receive education in the regular classroom to the extent possible). 

A Hearing Officer’s determination of whether a child received a FAPE must be 

based on substantive grounds.  In matters alleging a procedural violation, a Hearing Officer 

may find that a child did not receive a FAPE only if the procedural inadequacies (i) impeded 

the child’s right to a FAPE; (ii) significantly impeded the parent’s opportunity to participate 

in the decision-making process regarding the provision of a FAPE to the parent’s child; or 

(iii) caused a deprivation of educational benefit.  34 C.F.R. 300.513(a).  In other words, an 

IDEA claim is viable only if those procedural violations affected the child’s substantive 
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rights.  Brown v. Dist. of Columbia, 179 F. Supp. 3d 15, 25-26 (D.D.C. 2016), quoting N.S. 

ex rel. Stein v. Dist. of Columbia, 709 F. Supp. 2d 57, 67 (D.D.C. 2010). 

Petitioners carry the burden of production and persuasion, except on issues of the 

appropriateness of an IEP or placement on which Respondent has the burden of persuasion, 

if Petitioners establish a prima facie case.  D.C. Code Ann. § 38-2571.03(6); Schaffer ex rel. 

Schaffer v. Weast, 546 U.S. 49, 62, 126 S. Ct. 528, 537, 163 L. Ed. 2d 387 (2005).  “Based 

solely upon evidence presented at the hearing, an impartial hearing officer shall determine 

whether . . . sufficient evidence [was presented] to meet the burden of proof that the action 

and/or inaction or proposed placement is inadequate or adequate to provide the student with 

a FAPE.”  5-E D.C.M.R. § 3030.3.     

“The IDEA is administered by state education agencies (‘SEAs’) and local education 

agencies (‘LEAs’).  See 34 C.F.R. 300.608; id. § 300.200.  An SEA is responsible for 

general supervision and enforcement, see D.C. Mun. Regs. tit. 5, § 300.149, usually 

accomplished by apportioning and restricting funds, see 34 C.F.R. § 300.608.”  Thomas v. 

Dist. of Columbia, 773 F. Supp. 2d 15, 16 n.1 (D.D.C. 2011).  OSSE is the SEA for the 

District of Columbia, as explained in United States v. Emor, 850 F. Supp. 2d 176, 182 

(D.D.C. 2012), 

The Public Education Reform Amendment Act of 2007, effective June 12, 2007, 

created the District of Columbia’s Office of the State Superintendent of Education 

(“OSSE”) and entrusted it with authority over all state special education functions in 

the District.  Since its creation, OSSE has served as the state education agency 

(“SEA”) in the District of Columbia that manages the state-level education functions 

required by federal and local law. 

Issue 1:  Whether Respondents denied Student a FAPE by failing to provide an 

appropriate IEP and/or placement for 2016/17, when Student needed a more restrictive 

environment than was offered or available at PCS.  (Respondents have the burden of 

persuasion, if Petitioners establish a prima facie case.)   

Petitioners established a prima facie case on this issue, shifting the burden of 

persuasion to Respondents, which did not meet their burden of proving by a preponderance 

of the evidence that Student’s IEP and placement were appropriate.  The parties do not 

seriously disagree about many aspects of this case, including the fact that the situation 

leading to litigation unfolded in an unfortunate manner that was not intended by the parties.  

There appear to be no bad actors and, as in an M.C. Escher print, the steps of each party 

seem quite reasonable when considered independently, but cannot fit together into a 

coherent whole.  Notably, Respondents – who bear the burden of persuasion on this issue – 

did not suggest at the hearing anything that Petitioners did wrong or should have done 

differently, other than not cooperate or comply with the requests of Respondents.   

The applicable legal standard for analyzing the appropriateness of an IEP has 

recently been articulated by Chief Justice Roberts for a unanimous Supreme Court as 

whether it is “reasonably calculated to enable a child to make progress appropriate in light 
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of the child’s circumstances.”  Endrew F., 2017 WL 1066260, at *10.  The undersigned 

views this new standard as building on and buttressing prior articulations of whether the 

challenged IEP was “reasonably calculated to produce meaningful educational benefit” and 

to permit Student to access the general education curriculum to the extent possible.  See 

Damarcus S. v. Dist. of Columbia, 2016 WL 2993158, at *12 (D.D.C. 2016); A.M. v. Dist. 

of Columbia, 933 F. Supp. 2d 193, 204 (D.D.C. 2013), quoting Rowley, 458 U.S. at 206-07.  

The measure and adequacy of the IEP are to be determined as of the time it was offered to 

Student.  See, e.g., S.S. ex rel. Shank v. Howard Rd. Acad., 585 F. Supp. 2d 56, 66 (D.D.C. 

2008).  The appropriateness of Student’s IEP is analyzed by considering the specific 

concerns raised by Petitioners.  See 34 C.F.R. 300.320(a)(4),(5); Honig, 484 U.S. at 311. 

Petitioners also challenge the appropriateness of Student’s educational placement for 

2016/17, for which the standard under the IDEA is that to provide Student a FAPE, the LEA 

“must place the student in a setting that is capable of fulfilling the student’s IEP.”  Johnson 

v. Dist. of Columbia, 962 F. Supp. 2d 263, 267 (D.D.C. 2013).  The IDEA requires an 

appropriate education, but it “does not require a perfect education.”  M.S. ex rel. Simchick v. 

Fairfax County Sch. Bd., 553 F.3d 315, 327 (4th Cir. 2009); Smith v. Dist. of Columbia, 846 

F. Supp. 2d 197, 202 (D.D.C. 2012) (school needs to provide only a basic floor of 

opportunity), quoting Rowley, 458 at 201, 102 S. Ct. 3034.   

As set forth in the facts above, Parents became increasingly concerned in the spring 

of 2016 about how their son was doing at PCS and sought additional information, including 

an updated IEP prior to 2016/17, in order to determine whether to keep Student at PCS or 

move  to Nonpublic School.  While Student’s overall cognitive ability was low average 

to average, some  achievement levels were very low, according to the Woodcock-

Johnson IV as part of  Psychoeducational Evaluation.  Student’s overall academic 

fluency skills were in the very low range at the 3rd percentile; Broad Mathematics and Broad 

Written Language were both at the 2nd percentile, while Sentence Writing Fluency was less 

than the 0.1 percentile.  These shortcomings were reflected to a degree in Student’s grades 

and lack of progress on  IEP progress reports during 2015/16.    

Despite this very low performance and many other indicia of problems, the IEP in 

place for Student at PCS in 2015/16 merely provided 1 hour/week inside general education 

in written expression and 1 hour/week inside general education in reading, along with 45 

minutes/week in Occupational Therapy.  These services had not changed from  10/14/14 

or 10/23/13 IEPs.  This 2-hour IEP was the final IEP prepared for Student at PCS and was 

clearly not appropriate for Student for 2016/17.  Indeed, PCS agreed that Student’s special 

education services needed to be increased for 2016/17, with the addition of math, additional 

goals, and more service hours.  Discussions began between PCS and Parents before the end 

of 2015/16 about what might be needed. 

In practice, PCS used a co-teaching model in 2015/16, with a special education 

teacher in Student’s classroom all the time who assisted him as needed, along with a number 

of other children with IEPs in his class.  PCS claimed during the hearing that Student thus 

received 30 hours/week of specialized instruction, although the undersigned finds meeting 

notes more credible in which Special Education Teacher stated she was spending 45 minutes 
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a day with Student one-on-one or in small groups in 2015/16.  This substantial difference 

within PCS about the scope of services provided illustrates the importance of relying on the 

IEP as written, as the Court very recently held in N.W. v. Dist. of Columbia, 2017 WL 

2080250, at *5 (D.D.C. May 15, 2017).  In N.W., the Court considered whether “the correct 

yardstick for measuring the proposed services is the text of the IEP or the District's oral 

assurances” and concluded that the Court should rely on the “text of the IEP in order to 

encourage clarity and reduce factual disputes.”  Id. (quoting N.S. ex rel. Stein v. Dist. of 

Columbia, 709 F. Supp. 2d 57, 72 (D.D.C. 2010)).   

Clearly, the 2-hour IEP in place was not sufficient to provide a FAPE for Student 

and PCS did intend to provide a more robust written IEP for 2016/17.  But even assuming 

that Student was receiving 30 hours/week of specialized instruction through the co-teaching 

model used in 2015/16, the clear testimony from PCS was that such co-teaching was not 

available at PCS during 2016/17.  Thus, Student would not have been able to receive that 

level of services through co-teaching in the school year at issue.   

Alternatively, PCS might have sought to provide a fulltime or much more robust IEP 

for Student through a self-contained setting.  PCS strongly asserted through Director of 

Student Support Services’ testimony at the hearing that PCS is committed to providing a full 

continuum of special education supports for its students, all the way up to a self-contained 

classroom for the entire day, if required.  While PCS doesn’t actually have any self-

contained classrooms, Director of Student Support Services testified that PCS would create 

one for a single student, if necessary to carry out the child’s IEP.  However, that ignores the 

important social aspects of education which were recently emphasized in N.W., 2017 WL 

2080250, at *8.  There, the Court concluded that a “class of one” just for specials was 

problematic enough to make the selected public school inappropriate in light of the student’s 

needs.  Here, Student’s significant social needs were made clear by facts ranging from a 

Connors 3 teacher rating scale giving Student the most elevated score possible for Peer 

Relations to Educational Consultant’s observation of Student sitting by  for the vast 

majority of the time at lunch at PCS.  Thus, Psychologist in the Psychoeducational 

Evaluation encouraged Student to engage in additional social relationships and activities 

with peers, which certainly would have been undermined had  been placed in a class-of-

one at PCS. 

Importantly, the Psychoeducational Evaluation concluded that Student’s learning 

needs were substantial and that  needed significant special education services with 

reduced cognitive demands, including not having to learn academic subjects in Spanish.  

Despite great flexibility, however, the one thing at PCS that is inflexible is the bilingual 

nature of the school.  Students cannot learn in a monolingual program at PCS, making it an 

inappropriate placement for Student in the view of the undersigned, even if everything else 

were satisfactory.  PCS’s Director of Student Support Services passionately testified that 

research has found benefits to brains generally from bilingual education, but she had never 

tested or even talked with Student, while Psychologist’s conclusion that Student’s specific 
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brain needed less cognitive demands was of course based on  extensive testing and work 

with Student.114   

In sum, this Hearing Officer concludes that Respondents did not persuasively 

demonstrate that Student’s IEP was appropriate for 2016/17, whether one looks at the 

written 2-hour IEP in place or at the more extensive specialized instruction services that 

were provided through the co-teaching model at PCS in 2015/16.115  The appropriateness of 

the IEP blends into the question of the appropriateness of placement for Student at PCS, and 

this Hearing Officer also concludes that Respondents did not demonstrate that PCS was a 

proper placement for Student in 2016/17 because (a) even if co-teaching was sufficient, PCS 

did not offer it in 2016/17; (b) if a self-contained classroom had been created, a class-of-one 

would not have been adequate for Student; and (c) in any case, Student needed a 

monolingual setting. 

Responsibility of Respondents.  This litigation resulted from the fact that Parents 

withdrew Student from PCS, ending efforts to develop a new IEP in the summer of 2016 

and to have a Change in Placement meeting to try to have Student placed at Nonpublic 

School by agreement.  The withdrawal of Student occurred when Parents unhesitatingly 

cooperated with PCS’s request to withdraw Student once they had decided to send  to 

Nonpublic School for 2016/17.  The undersigned views PCS as equitably estopped from 

using Parents’ prompt response and full compliance with PCS’s requests against Parents. 

PCS apparently had no idea that withdrawing Student would end the process for 

developing a new IEP and potentially providing a placement from PCS, as LEA Charter, to 

Nonpublic School, but it should have known.  In such circumstances, 5-E D.C.M.R. § 

3019.9, Placements from LEA Charters into Nonpublic Schools, is applicable.  That section 

explains, “[i]f a child’s placement is changed to a nonpublic school . . . , a child enrolled in 

an LEA Charter shall remain enrolled in and is the responsibility of the LEA Charter. . . .”  

Thus, PCS erred in asking Parents to withdraw Student as long as the parties were working 

to determine whether his placement might change to a nonpublic school.   

Subsequent provisions make it even clearer that Student should not have been 

withdrawn, as 5-E D.C.M.R. § 3019.9(a)(2) states that the LEA Charter shall, “[a]t all times 

while the child is placed at the nonpublic school, maintain the capacity to serve the child at 

the LEA Charter (i.e. hold an open seat for the child) . . . .”  Further, to address PCS’s 

understandable concern about wasting Student’s space at PCS if  was not going to use it, 

§ 3019.9(b) goes on to provide that, “the LEA Charter may apply . . . for an increase in 

                                                 

 
114 The undersigned found Psychologist’s testimony and evaluation to be highly credible, 

notwithstanding his affiliation with Nonpublic School.   
115 PCS complains at some length about not being given the chance to revise Student’s IEP 

for 2016/17, but the only thing that prevented it from doing so was PCS itself requesting 

that Parents withdraw Student from PCS and Parents trusting and cooperating with PCS, for 

which they certainly cannot be faulted by PCS.   
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enrollment capacity above the limit set by the school’s charter for each child enrolled in the 

LEA charter and receiving services at a nonpublic school.” 

Based on these provisions, the undersigned concludes that it was PCS’s 

responsibility to maintain the enrollment of Student at PCS rather than obtaining  

withdrawal as it did.  Maintaining Student as an enrolled child at PCS would of course have 

permitted PCS to continue to access Student’s records in SEDS and would have permitted 

the ongoing efforts to revise  IEP and to hold a Change in Placement meeting.  This 

conclusion is bolstered by the fact that Director of Data and Accountability clearly testified 

that once the withdrawal form is filed, PCS’s access to special education records ends 

within 24 hours.  While Director of Data and Accountability testified that she did not know 

what the impact of a withdrawal would be on ongoing IEP meetings and changes in 

placement, it should not have been hard for PCS to realize that lack of access to student 

records would interfere with IEP development.  PCS was not simply caught up in a tortuous 

system developed – or at least overseen – by OSSE, for under 5-E D.C.M.R. § 3019.9 PCS 

should not have unenrolled Student in the first place and thus, in the view of the 

undersigned, PCS is liable for the harm suffered by Petitioners. 

OSSE was involved in this process, to be sure, and it apparently did not realize the 

harm being done by PCS seeking to withdraw Student.  OSSE was supposed to provide 

technical assistance to PCS, but did not respond to direct inquiries from PCS on 8/17/16 

expressly asking what effect withdrawal of Student would have on the Change in Placement 

and IEP meetings and expressly seeking advice from OSSE.  Nor did OSSE respond to the 

8/18/16 email from PCS’s counsel noting that PCS has lost access to Student in SEDS and 

asking, “[d]o you have guidance on how we should proceed with the change in placement 

request?”  OSSE seemed to be solely focused on getting the paperwork wrapped up in order 

to close its file. 

Nonetheless, these lapses by OSSE were not the direct or proximate cause of Student 

being withdrawn from PCS and no longer appearing in SEDS to permit the IEP and Change 

in Placement meetings to proceed.  At most, OSSE may have failed to respond to PCS and 

failed to prevent PCS from taking improper action, which may impact the ultimate 

responsibility between PCS and OSSE, but is not an issue properly before this Hearing 

Officer.116  In resolving the issues in this case, the undersigned concludes that OSSE’s 

actions and inactions were not sufficient to hold OSSE directly liable to Petitioners for 

denial of a FAPE.  As the court explained in Carnwath v. Grasmick, 115 F. Supp. 2d 577, 

582 (D. Md. 2000), 

IDEA does not create a type of respondeat superior liability, imputing liability to 

SEAs for every local deviation from the State-created standards.  See Gadsby [by 

                                                 

 
116 PCS in its 5/22/17 Closing Statement at pp. 18-19 asserts that tuition payments for a 

nonpublic school are not the responsibility of the LEA Charter and thus reimbursement can 

only be required from OSSE, but the undersigned considers the funding mechanisms and 

relationship between SEA and LEA to be well beyond the scope of this case. 
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Gadsby v. Grasmick], 109 F.3d [940, 955 (4th Cir.1997)]; Beard v. Teska, 31 F.3d 

942, 954 (10th Cir. 1994) (noting that SEA responsibility under IDEA “does not turn 

every ‘local educational agency’ under the statute . . . into the agent of the ‘State 

educational agency’ as a matter of federal law, so that the latter automatically 

becomes liable for all transgressions of the former.”). 

Thus, PCS is solely responsible to Petitioners for the denial of FAPE in Issue 1. 

Issue 2:  Whether OSSE denied Student a FAPE by failing to hold a change in 

placement meeting on 8/30/16, when Student needed a different placement.  (Petitioners 

have the burden of persuasion.)   

Petitioners have not met their burden on the second issue against OSSE alone, for 

the reasons set forth in Issue 1 above.  Specifically, as OSSE’s counsel informed the parties 

on 8/22/16, OSSE could not assist PCS in locating a nonpublic placement for a student not 

enrolled with the LEA.  As discussed above, the reason why Student was not enrolled at 

PCS was because PCS expressly sought to have Student withdrawn before the beginning of 

2016/17, in contravention of 5-E D.C.M.R. § 3019.9.  While OSSE was not blameless, as 

discussed above, this Hearing Officer concludes that OSSE is not directly liable to 

Petitioners for denying Student a FAPE in these circumstances. 

Remedies 

As remedies for the denial of FAPE found above, Petitioners seek reimbursement of 

their payments to Nonpublic School for 2016/17 to date, as well as placement and funding 

for Student at Nonpublic School for the remainder of 2016/17.  Reimbursement and funding 

for 2016/17 are ordered below, based on the Court’s guidance that the essence of equity 

jurisdiction is “to do equity and to mould each decree to the necessities of the particular 

case.”  Lopez-Young v. Dist. of Columbia, 2016 WL 5485101, at *9 (D.D.C. Sept. 29, 2016), 

quoting Reid ex rel. Reid v. Dist. of Columbia, 401 F.3d 516, 523-24 (D.C. Cir. 2005). 

The IDEA clearly permits unilateral placement by Parents in a nonpublic school 

while continuing to seek to obtain a FAPE from the charter school and OSSE through 

placement in the nonpublic school.  Such unilateral placement of a disabled child in a 

nonpublic school may precede obtaining the consent of local school officials, although 

parents “do so at their own financial risk.” Florence County Sch. Dist. Four v. Carter, 510 

U.S. 7, 15, 114 S. Ct. 361, 126 L. Ed. 2d 284 (1993) (quoting Sch. Comm. of Town of 

Burlington, Mass. v. Dep’t of Educ. of Mass., 471 U.S. 359, 374, 105 S. Ct. 1996, 85 L. Ed. 

2d 385 (1985)).  See also Endrew F., 2017 WL 1066260, at *7 (to qualify for private school 

reimbursement, parents must show a denial of FAPE).  The D.C. Circuit Court explained in 

Leggett v. Dist. of Columbia, 793 F.3d 59, 66-67 (D.C. Cir. 2015),  

As interpreted by the Supreme Court, IDEA requires school districts to reimburse 

parents for their private-school expenses if (1) school officials failed to offer the 

child a free appropriate public education in a public or private school; (2) the 

private-school placement chosen by the parents was otherwise “proper under the 
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Act”; and (3) the equities weigh in favor of reimbursement – that is, the parents did 

not otherwise act “unreasonabl[y].” 

Here, the first prong of Leggett is met as discussed above, due to the denial of FAPE 

by PCS failing to provide an appropriate IEP or placement for 2016/17.   

The second prong of Leggett focuses on whether Nonpublic School is proper for 

Student.  Here, the undersigned was persuaded that Nonpublic School is proper for Student 

by the credible testimony of a good number of experts, as well as Parent:  Educational 

Consultant observed Student at Nonpublic School and believed  was very well placed 

there and was definitely benefiting from Nonpublic School.  Others persuasively stated that 

Nonpublic School is a good setting for Student and  is appropriately placed at Nonpublic 

School; that the small size and high teacher-student ratio of Nonpublic School help with 

peer relations; that the instruction at Nonpublic School is geared to Student’s level and  is 

able to do the work and make significant gains at Nonpublic School; and that Student has 

done “beautifully” at Nonpublic School in 2016/17 and is appropriately placed there.  The 

second prong of Leggett is satisfied.   

The final prong of Leggett is to consider whether the equities weigh in favor of 

reimbursement or whether Petitioners acted unreasonably in any way, an analysis that is not 

difficult to resolve in Parents’ favor.  PCS sought to suggest that Parents had been satisfied 

with PCS and were opportunistic in moving Student to Nonpublic School.  But the 

undersigned is clear from the testimony and documentary evidence that Parents’ became 

much more aware of how great Student’s special education needs were in the spring of 2016 

and belatedly realized that PCS had not been providing all the services  needed.  This 

growing awareness was in no way unreasonable, as Parents had trusted PCS to provide what 

Student needed, which certainly does not shift the equities against Parents.  Nor is the 

undersigned moved by PCS’s assertions that Parents were seeking to work in a positive way 

with PCS staff as long as Student remained at PCS or that Parents were fully cooperative 

when asked to withdraw Student from PCS before the start of 2016/17.  If anything, these 

facts enhance the equities in favor of Parents and reimbursement of Nonpublic School for 

2016/17. 

ORDER 

Petitioners have prevailed on the primary issue in this case, as set forth above.  

Accordingly, it is hereby ordered that:  

(1) Upon receipt of documentation of payment by Petitioners, Respondent PCS shall 

within 30 days reimburse Petitioners the costs of Nonpublic School they have paid to 

date for the 2016/17 school year, including tuition, related services and fees. 

(2) Respondent PCS shall directly fund the remaining costs of Student for the 2016/17 

school year at Nonpublic School, including tuition, related services and fees.   

Any and all other claims and requests for relief are dismissed with prejudice. 



Hearing Officer Determination  

Case No. 2017-0027 

 

 

 

 

 

21 

IT IS SO ORDERED.   

Dated in Caption     /s/ Keith Seat 
      Keith L. Seat, Esq. 

      Hearing Officer 

 

 

NOTICE OF RIGHT TO APPEAL 

 

 This is the final administrative decision in this matter.  Any party aggrieved by this 

Hearing Officer Determination may bring a civil action in any state court of competent 

jurisdiction or in a District Court of the United States without regard to the amount in 

controversy within ninety (90) days from the date of the Hearing Officer Determination in 

accordance with 20 U.S.C. § 1415(i). 
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ODR (hearing.office@dc.gov) 
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