
DISTRICT OF COLUMBIA 
OFFICE OF THE STATE SUPERINTENDENT OF EDUCATION 

Office of Dispute Resolution 
810 First Street, N.E., 2nd Floor 

Washington, DC 20002 
 

STUDENT,1     ) 
through the PARENTS,   ) Hearing Officer:  NaKeisha Sylver Blount  

Petitioners,    ) 
      )  Case No:  2017-0069 
v.      ) 
                                            ) Date Issued: May 22, 2017 

District of Columbia Public Schools  ) 
 Respondent.    )  
 

 
Hearing Officer Determination 

  
SUBJECT MATTER JURISDICTION 

Subject matter jurisdiction is conferred pursuant to the Individuals with Disabilities 
Education Act (“IDEA”), as modified by the Individuals with Disabilities Education 
Improvement Act of 2004, 20 U.S.C. Section 1400 et. seq.; the implementing regulations for the 
IDEA, 34 Code of Federal Regulations (“C.F.R.”) Part 300; Title V, Chapter E-30, of the District 
of Columbia Municipal Regulations (“D.C.M.R.”); and D.C. Code 38-2561.02(a). 
  

PROCEDURAL BACKGROUND 
This is a due process complaint (“DPC”) proceeding pursuant to the Individuals with 

Disabilities Education Act (“IDEA”), as amended, 20 U.S.C. §§1400 et seq.  
  

The DPC was filed on March 8, 2017 by Petitioner (Student’s parent), a resident of the 
District of Columbia, against Respondent, District of Columbia Public Schools (“DCPS”).  On 
March 10, 2017, Respondent filed its timely Response, denying that Respondent denied Student 
a free appropriate public education (“FAPE”).   
 

The parties convened a Resolution Session Meeting (“RSM”) in this matter on March 20, 
2017.  The parties did not reach an agreement during the RSM; however, they agreed to keep the 
resolution process open for the entire 30-day resolution period.  Accordingly, the parties agree 
that the 45-day timeline for the Hearing Officer’s Determination (“HOD”) in this matter began to 
run on April 8, 2017, and 45-day period concludes on May 22, 2017. 

 
The undersigned Impartial Hearing Officer (“IHO” or “Hearing Officer”) convened a 

Pre-hearing Conference (“PHC”) on March 31, 2017, during which the parties discussed and 
clarified the issues and the requested relief.  At the PHC, the parties agreed that five-day 

                                                 
1 Personal identification information is provided in Appendix A. 
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disclosures would be filed by April 24, 2017 and that the DPH would be held on May 1, 2017.  
The PHC was summarized in the Amended Pre-Hearing Conference Summary and Order (the 
“PHO”) issued on March 31, 2017. 
 

The DPH was held on May 1, 2017 at the Office of Dispute Resolution, 810 First Street, 
NE, Room 2006.  Petitioner elected for the hearing to be closed.  Petitioner was represented by 
[PETITIONER’S COUNSEL], Esq., and DPCS was represented by [RESPONDENT’S 
COUNSEL], Esq.  
 

Petitioner’s and Respondent’s disclosures were timely filed.  At the DPH, Petitioner’s 
exhibits P-1 through P-27 were admitted without objection.  Respondent’s exhibits R-1 through 
R-24 were admitted into evidence without objection.   

 
Petitioner called the following witnesses at the DPH:  
(a) Parent A 
(b) Educational Advocate 
(c) Speech Language Pathologist (Parent)2 
(d) Parent B 
 
Respondent called the following witnesses at the DPH:  
(a) Special Education Teacher 
(b) Speech Language Pathologist A (DCPS)3 
(c) Speech Language Pathologist B (DCPS) 4 

 
Petitioner and Respondent gave oral closing arguments. 

 
ISSUES 

As discussed at the PHC and reflected in the PHO, the following issues were presented 
for determination at the DPH: 

 
(a) Whether DCPS denied Student a FAPE by failing to provide Student an 

appropriate IEP from February 2015 through the end of the 2015-2016 school 
year, in that the IEP did not provide sufficient speech-language services. 

(b) Whether DCPS denied Student a FAPE from February 2015 to April 2015, in that 
the speech-languages services provided in Student’s IEP and/or comparable 
services plan were not fully implemented. 

(c) Whether DCPS denied Student a FAPE by impeding Parents’ opportunity to 
participate in reviewing Student’s May 2015 independent speech-language 
evaluation. 

(d) Whether DCPS denied Student a FAPE by failing to provide Student with 
adequate transition services from January 2015 to April 2015, in that Student’s 

                                                 
2 Qualified, without objection, as an expert in speech language pathology. 
3 Qualified, without objection, as an expert in speech language pathology. 
4 Qualified, without objection, as an expert in speech language pathology. 
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comparable services plan/transition IEP lacked adequate speech and language 
services. 

  
RELIEF REQUESTED 

 Petitioner requested the following relief:  
(a)  an Order awarding Student compensatory education in the form of 

speech/language services to bring Student’s English language communication 
skills to the levels they would have been but for the denials of FAPE or, in the 
alternate, an Order funding an independent compensatory education evaluation if 
necessary in order to determine the appropriate amount of compensatory 
education.; 

(b)  an Order reimbursing Parents for privately obtained speech-language services, if 
those services are determined to have reduced Student’s need for compensatory 
education. 

 
FINDINGS OF FACT 

1.  Student is [AGE] years old and is in the [GRADE] grade.  Student resides in 
Washington, D.C. with Parents. 

 
2. Student is diagnosed with Autism Spectrum Disorder (Level 3 severity), language 

impairment, intellectual disability, and Attention Deficit Hyperactivity Disorder (combined 
type).5 

 
3. Student demonstrates significant cognitive deficits.6  Student also presents with 

global and profound communications deficits stemming from or related to  overall cognitive 
deficits.7   verbal output tends to be limited; however,  tends to comprehend more than  
is able to verbally express.8 

 
4. Prior to January 2015, Student attended school in State A.  In State A, Student had 

an IEP that provided 4 hours of speech language services per month, outside the general 
education setting.9 

 
5. In January 2015, Parents and their family moved to the District of Columbia, and 

Student began attending District School.  State A did not send over any written speech language 
assessment(s) or treatment notes when Student transferred from State to A to DCPS.  The only 
formal evaluation State A sent to DCPS when Student transferred was an April 25, 2013 
psychological evaluation.10 

 
 

                                                 
5 P-20-2; P-23-1; R-9-2. 
6 P-1-20; P-12-2; R-7-2;  
7 P-12-9; P-4-9; P-6-10; R-7-9;  
8 R-7-6. 
9 P-1-22; R-1-22. 
10 Testimony of Speech Language Pathologist A (DCPS); R-7-2. 
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 6. At District School, Student was placed in the Communication Education Support 
(“CES”) classroom at District School, a classroom geared toward providing a language-rich 
environment.11  
 

7. District School prepared two versions of a comparable services IEP for Student.  
The first version, prepared on January 30, 2015 provided 90 minutes of speech-language services 
outside the general education setting.12  The second version, prepared on February 6, 2015, 
increased Student’s speech-language hours to the amount  had received in State A – 4 hours 
per month outside the general education setting, pending further evaluative data.13 
 
 8. Between February 2015 and April 2015, Student’s speech-language services were 
not completely implemented.  Student did not receive any speech-language services in February 
2015, and received only 90 minutes of speech-language services in March and April 2015.14  
DCPS partially made up the missed services, providing 60 minutes of replacement speech-
language services.15 

 
9. DCPS conducted a speech and language evaluation dated March 19, 2015.  The 

evaluator interviewed some of Student’s State A IEP team members in preparing the evaluation, 
but was unable to reach the State A speech pathologist.  The evaluator attempted to obtain 
additional written information from State A relevant to Student’s speech-language needs; 
however, did not receive any additional written information.16   

 
10. The March 19, 2015 speech-language evaluation concluded that Student has 

severe communications deficits, but is able to intelligibly produce sounds/words and that  
could function in  classroom.  The evaluator recommended that Student would benefit from 
being educated in a language-rich environment as  least restrictive environment, and did not 
include direct speech services among  recommendations.17    

 
11. In an effort to learn more about Student’s needs, and prior to April 22, 2015, 

Student’s DCPS IEP team members spoke with State A IEP team members, and also reviewed 
notes from Student’s most recent State A IEP, which stated that the State A IEP team had 
considered, but had not gone forward with, reducing Student’s speech-language services.18   

 
12. On April 22, 2015, Student’s IEP team determined that Student was not eligible 

for speech-language services because  was in a language-rich CES classroom and benefiting 

                                                 
11 Testimony of Special Education Teacher. 
12 R-2-1. 
13 P-2-1. 
14 P-8; P-9. 
15 P-11; R-8. 
16 Testimony of Speech Language Pathologist A (DCPS). 
17 P-12; R-7. 
18 R-1-12. 
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the communications services  received in the classroom.  DCPS team members also believed 
Student had plateaued with respect to  ability to make further strides in speech growth.19   

 
13. Student’s April 22, 2015 IEP did not include speech-language services.20 
 
14. The eligibility checklist Student’s IEP team used during the April 22, 2015 

speech-language eligibility meeting included the following as a mandatory criterion in order to 
determine a student eligible for speech-language services: “The student requires speech and 
language intervention to address oral language deficits that cannot reasonably be provided solely 
through his/her current educational setting.  Accommodations and modifications that can be 
made in the student’s regular education program do not, on their own, meet the communication 
needs of the student” (“additional criterion”).21 

 
15. Parents obtained an independent speech and language evaluation (“IEE”) dated 

May 19, 2015.  Among the recommendations from the IEE was that Student requires at least 4 
hours per month (60 minutes per week) of speech-language services per month, even with  
language needs also being address in a language-rich classroom.22  Student’s IEP team reviewed 
the IEE on August 5, 2015.  Parents and their educational advocate attended the review meeting 
and indicated their disagreement with the determination that Student was not eligible for speech-
language services.23 

 
16. A February 11, 2016 independent psychological evaluation also recommended 

that Student requires direct speech-language services to make progress in the school setting.24 
 
17. On March 11, 2016, Petitioner wrote to OSSE to challenge the use of the 

additional criterion, asserting that the criterion is inconsistent with the IDEA.  Counsel for OSSE 
wrote to Petitioner stating that the eligibility checklist DCPS used at the April 22, 2015 
eligibility meeting was not an OSSE approved checklist.  The OSSE counsel provided Petitioner 
a copy of the OSSE-approved checklist, which did not include the additional criterion.25  
 

18.  Student’s June 2, 2016 IPE included 1.5 hours (90 minutes) of speech-language 
services per month outside the general education setting.26   

 
19.  From the start of the 2016-2017 school year until present, Student has been 

attending District Charter School. 27  Student’s September 13, 2016 IEP from District Charter 

                                                 
19 Testimony of Parent A; testimony of Educational Advocate; P-21. 
20 P-3. 
21 P-21. 
22 P-19-6. 
23 R-22. 
24 P-23. 
25 P-25-2. 
26 P-4. 
27 DCPS is District Charter School’s LEA for special education purposes.   
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School includes 3 hours per month (45 minutes per week) of speech-language services outside 
the general education setting.28 
 

20. Student has been receiving private speech language tutoring twice per week since 
September 2016, focusing largely on social and pragmatic skills, such as making greetings, 
giving eye contact; expressive language skills; receptive language skills; contextual language 
(social scripts); life skills; and using language in daily activities.  Though Student tends to retreat 
within  when  is not consistently engaged, through  speech-language therapy,  
has been making progress in connecting through a smile, and drawing more readily use of basic 
greetings, as well as continuing discussions of topics discussed in previous sessions.29 
 

CONCLUSIONS OF LAW 
“Based solely upon evidence presented at the hearing, an impartial hearing officer shall 

determine whether the party seeking relief presented sufficient evidence to meet the burden of 
proof that the action and/or inaction or proposed placement is inadequate or adequate to provide 
Student with a FAPE.”  5 D.C.M.R. E-3030.3.  The burden of proof in an administrative hearing 
is properly placed upon the party seeking relief, except that once Petitioner has established a 
prima facie case, Respondent shall carry the burden of persuasion on issues regarding the 
appropriateness of an IEP or placement (issues (a) and (d)). The burden of persuasion shall be 
met by a preponderance of the evidence.  Schaffer v. Weast, 546 U.S. 49 (2005).  Through 
documentary evidence and witness testimony, the party with the burden of persuasion must 
persuade the impartial hearing officer by a preponderance of the evidence. DCMR 5-E3022.16; 
see also, N.G. v. District of Columbia, 556 F.Supp.2d 11, 17 n.3 (D.D.C. 2008). 

 
A hearing officer’s determination of whether a child received a FAPE must be based on 

substantive grounds.  In matters alleging a procedural violation, a hearing officer may find that a 
child did not receive a FAPE only if the procedural inadequacies (i) impeded the student’s right 
to a FAPE; (ii) significantly impeded the parent’s opportunity to participate in the decision-
making process regarding the provision of a FAPE to the parent’s child; or (iii) caused a 
deprivation of educational benefit.  34 C.F.R. 300.513(a). 

 
(a) Whether DCPS denied Student a FAPE by failing to provide Student an 

appropriate IEP from February 2015 through the end of the 2015-2016 
school year, in that the IEP did not provide sufficient speech-language 
services. 

 
An “IEP must, at a minimum, ‘provide personalized instruction with sufficient support 

services to permit the child to benefit educationally from that instruction.’” Reid ex rel. Reid v. 
District of Columbia, 401 F.3d 516, 519 (D.C.Cir.2005), quoting Bd. of Educ. of the Hendrick 
Hudson Cent. Sch. Dist., Westchester County v. Rowley, 458 U.S. 176, 203, 102 S.Ct. 3034, 73 
L.Ed.2d 690 (1982).  While an LEA is not required to maximize a student’s educational 
potential, it also cannot “discharge its duty under the [IDEA] by providing a program that 

                                                 
28 P-5. 
29 Testimony of Speech Language Pathologist (Parent); testimony of Parent B. 
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(b) Whether DCPS denied Student a FAPE from February 2015 to April 2015, 
in that the speech-languages services provided in Student’s IEP and/or 
comparable services plan were not fully implemented. 

  
A material failure to implement a student’s IEP violates the IDEA.  “A material failure 

occurs when there is more than a minor discrepancy between the services a school provides to a 
disabled child and the services required by the child’s IEP.” See Van Duyn ex rel. Van Duyn v. 
Baker Sch. Dist. 5J, 502 F.3d 811, 822 (9th Cir. 2007); Catalan v. District of Columbia, 478 
F.Supp.2d 73, 75 (D.D.C.2007); Wilson v. District of Columbia, 770 F.Supp.2d 270, 275 
(D.D.C.2011); Turner v. District of Columbia  2013 WL 3324358, 7 (D.D.C. Jul. 2, 2013).  From 
February 6, 2015 to April 2015, Student’s comparable services IEP indicated that  should 
have received approximately 10-12 hours of speech-language services outside the general 
education setting.  However,  received closer to 3 hours during this period, plus one 
additional hour of make-up services.  The deviation between what Student should have and did 
receive was material and denied Student a FAPE.  Parents meet the burden of proof on this issue. 

 
(c) Whether DCPS denied Student a FAPE by impeding Parents’ opportunity to 

participate in reviewing Student’s May 2015 independent speech-language 
evaluation. 

 
The IDEA defines a speech or language impairment as “a communication disorder, such 

as stuttering, impaired articulation, a language impairment, or voice impairment that adversely 
affects a child’s educational performance.  34 C.F.R. §300.8(11).  During the August 2015 
review of the May 2015 independent evaluation, DCPS introduced an additional criterion not 
found in the IDEA.  Largely on the basis of the additional criterion, the team did not fully accept 
the recommendations from the independent evaluation.  Parents and their advocate were present 
at the meeting, and expressed their disagreement with the conclusions reached by the DCPS 
members of the team, including the views express through the DCPS evaluation review report. 
However, the use of the additional criterion significantly impeded Parents’ opportunity to 
participate in the decision-making process regarding the provision of a FAPE to Student, in that 
it detracted other team members’ attention to some extent from the positions Parents were 
positing regarding Student’s need for services.  Parents meet the burden of proof on this issue. 
 

(d) Whether DCPS denied Student a FAPE by failing to provide Student with 
adequate transition services from January 2015 to April 2015, in that 
Student’s comparable services plan/transition IEP lacked adequate speech 
and language services. 

 
The IDEA requires an LEA to provide to a special education-eligible student who 

transfers from another state mid-school year services comparable to the services on the IEP from 
the previous state unless and until that new LEA evaluates the student and either adopts the 
previous state’s IEP or develops its own. 
 

If a child with a disability (who had an IEP that was in effect in a previous public 
agency in another State) transfers to a public agency in a new State, and enrolls in 
a new school within the same school year, the new public agency (in consultation 
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with the parents) must provide the child with FAPE (including services 
comparable to those described in the child’s IEP from the previous public 
agency), until the new public agency— (1) Conducts an evaluation pursuant to §§ 
300.304 through 300.306 (if determined to be necessary by the new public 
agency); and (2) Develops, adopts, and implements a new IEP, if appropriate, that 
meets the applicable requirements in §§ 300.320 through 300.324. 

 
34 C.F.R. §300.323(f).  In this instance, once Student moved to DCPS from State A, for 
approximately one week  was given a comparable services IEP that was not comparable, in 
that it provided Student 1.5 hours of speech-language services per month outside the general 
education setting rather than 4 hours.  By February 6, 2015, Student’s speech-language service 
were brought to the comparable level of 4 hours per month of speech-language services, where 
they remained until approximately April 22, 2015 when speech-language services were removed 
from Student’s IEP all together, following DCPS’ speech-language evaluation.   
 

From approximately January 30, 2015 to February 6, 2015, Student received the 
approximate equivalent of 22.5 minutes per week of speech-language services rather that the 
approximately 60 minutes per week of speech-language  should have received by way of a 
comparable services IEP.  As to the week from January 30, 2015 through February 6, 2015, 
Student did not receive comparable services.  Respondent does not meet the burden with respect 
to the week from January 30, 2015 through April 2015; however, it meets the burden of proving 
that it provided by way of the temporary IEP comparable speech-language services (4 hours per 
month outside the general education setting) from approximately February 6, 2015 through April 
22, 2015, though as stated above, the services were not fully implemented. 
 

Request for Compensatory Education 
 The IDEA gives hearing officers “broad discretion” to award compensatory education as 
an “equitable remedy” for students who have been denied a FAPE. See Reid, supra, 401 F.3d at 
522-23.  The award must “provide the educational benefits that likely would have accrued from 
special education services” that the school district “should have supplied in the first place.” Id. at 
524.  A compensatory education award must “rely on individualized assessments” after a “fact 
specific” inquiry. Id. “In formulating a new compensatory education award, the hearing officer 
must determine ‘what services [the student] needs to elevate him to the position he would have 
occupied absent the school district’s failures.’” Stanton v. Dist. of D.C., 680 F.Supp.2d 201, 206 
(D.D.C. 2010), quoting Anthony v. District of Columbia, 463 F.Supp.2d 37, 44 (D.D.C. 2006); 
Reid, 401 F.3d at 527.  See also, e.g., Turner v. District of Columbia, 2013 WL 3324358, 10-11 
(D.D.C. July 2, 2013). 
 
 The undersigned has found that Student was harmed by the lack of sufficient speech-
language services.  All told, with respect to each issue for which a denial of FAPE has been 
found, Student missed approximately 70 hours of speech-language services.  Given  cognitive 
deficits, the undersigned concludes that approximately two hours for every missed hour would be 
required to catch Student up to where  would have been, but for the denials of FAPE.  
However, Student has received independent speech-language services from September 2016 
through the present time, which have narrowed the gap to some extent between where  is and 
would have been, but for the denials of FAPE.  Therefore, the undersigned concludes that 1.5 
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hours for each hour missed is an award likely to restore Student to where  otherwise would 
have been. 
 
  ORDER 

Based on the Findings of Fact and Conclusion of Law above, it is hereby ORDERED that: 
 

A. Within 7 school days of this Order, DCPS shall fund 105 hours of independent 
speech/languages services for Student; 

B. Within 15 school days of this Order, DCPS shall reimburse Parents for the 
independent speech-language services (up to the equivalent of two sessions per 
week) they paid to Speech Language Pathologist (Parent) between September 
2016 and the date of this decision.30 

 
All other relief Petitioner requested in the complaint is DENIED. 

 
 IT IS SO ORDERED. 
 
Date: May 22, 2017      /s/ NaKeisha Sylver Blount  
        Impartial Hearing Officer 
Copies to: 
Petitioner (by U.S. mail) 
Petitioner’s Attorney (electronically) 
Respondent’s Attorney (electronically) 
OSSE-SPED (electronically) 
ODR (electronically) 
 
 

NOTICE OF RIGHT TO APPEAL 
 This is the final administrative decision in this matter.  Any party aggrieved by this 
Hearing Officer Determination may bring a civil action in any state court of competent 
jurisdiction or in a District Court of the United States without regard to the amount in 
controversy within ninety (90) days from the date of the Hearing Officer Determination, in 
accordance with 20 U.S.C. §1415(i). 

                                                 
30 Parents must submit to DCPS invoices demonstrating the amounts they were billed.  If the invoices 
have not been provided within three business days of this decision, the timeline for reimbursement is 
extended by one day for each day the invoices have not been provided. 




