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JURISDICTION: 
 
The hearing was conducted, and this decision was written, pursuant to the Individuals with 
Disabilities Act (“IDEA”), P.L. 101-476, as amended by P.L. 105-17 and the Individuals 
with Disabilities Education Improvement Act of 2004, the District of Columbia Code, Title 38 
Subtitle VII, and the District of Columbia Municipal Regulations, Title 5 Chapter E30.  The Due 
Process Hearing was convened on April 26, 2017, and May 2, 2017, at the District of Columbia 
Office of the State Superintendent of Education (“OSSE”) Office of Dispute Resolution 810 First 
Street, N.E., Washington, D.C. 20003, in Hearing Room 2006 and Hearing Room 2003 
respectively.    
 
BACKGROUND AND PROCEDURAL HISTORY:  
 
The student is age ______and in grade _____.2   The student resides in the District of Columbia 
and is a child with a disability pursuant to IDEA with disability classification of other health 
impairment (“OHI”).   
 
The student currently attends a District of Columbia Public Schools (“DCPS”)  school 
(“School A”).  The student began attending School A at the start of school year (“SY”) 2016-
2017.  Prior to attending School A, the student attended a private school located in the District of 
Columbia (“School B”).   
 
On January 3, 2017, the student’s mother (“Petitioner”) filed her due process complaint alleging 
that DCPS, as the student’s local education agency (“LEA”), failed to locate, identify and 
evaluate the student pursuant to the Child Find.3  
 
On February 14, 2017, DCPS determined the student eligible with the OHI disability 
classification.   On February 24, 2017, DCPS developed an individualized educational program 
(“IEP”) for the student.   
 
The hearing on Petitioner’s due process complaint was scheduled to convene on March 7, 2017.  
On February 27, 2017, Petitioner sought to amend her due process complaint to include a 
challenge to the IEP developed on February 24, 2017.  DCPS agreed to the amendment and on 
March 2, 2017, Petitioner filed a motion to amend the complaint along with an amended 
complaint.  On March 9, 2017, the undersigned Impartial Hearing Officer (“Hearing Officer”) 
granted Petitioner’s motion to amend the complaint and the complaint was amended as of date it 
was filed: March 2, 2017. 
 
In the amended complaint Petitioner maintained the Child Find claim in the original complaint 
and in addition alleged the IEP DCPS developed for the student on February 24, 2017, was 
inappropriate because it prescribed an inappropriate placement or least restrictive environment 
(“LRE”).  Petitioner seeks as relief that the Hearing Officer find the LEA has denied the student 

                                                
2 The student’s current age and grade are in indicated in Appendix B. 
 
3 This case was originally assigned to another hearing officer and reassigned to the current hearing officer on 
February 1, 2017. 
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a FAPE, and find that the student’s placement is a psychiatric residential treatment facility and 
direct DCPS to place and fund the student at a residential placement proposed by Petitioner and 
to grant Petitioner compensatory education for DCPS’ alleged failure to timely locate, identify, 
evaluate the student and determine  eligibility and provide  an appropriate placement. 
 
LEA Response to the Complaint:   
 
The LEA, DCPS, filed a timely response to the amended complaint on March 10, 2017.  The 
LEA denies that there has been any failure to provide the student with a FAPE.  The LEA asserts 
that the Petitioner gave written consent for DCPS to complete the student’s initial evaluation in 
October 2016 and that DCPS had the right to complete its own initial evaluations to assess 
specific areas of educational need pursuant to 34 C.F.R. § 300.304(c).  
 
DCPS asserts that it was unable to complete the student’s evaluation process because the 
Petitioner was unable to or refused to produce the child for testing.  DCPS contends the student 
absconded from the District of Columbia and went to New York City for a period during the fall 
2016 and that the D.C. Metropolitan Police Department advised them that the Petitioner declined 
to pick the student up, or complete Interstate Compact paperwork that would have allowed the 
student to return to the District of Columbia. 
 
At the time the response to the first complaint was filed the student was detained by District of 
and attended a DCPS school.  DCPS was engaged in the process of completing its initial 
evaluation of the student and scheduled a meeting for February 14, 2017, to determine whether 
the student is eligible for special education and related services under the IDEA.  DCPS asserts 
that until the student was determined to be eligible, it [was] under no obligation to provide 
special education or related services.  DCPS specifically denies any child find violation.  DCPS 
proposed an IEP based on the assessment data in the DCPS psychological evaluation and the IEP 
was reasonably calculated to provide educational benefit to the student in  least restrictive 
environment, as the LEA must consider less restrictive alternatives before placing a student in a 
more restrictive placement such as a residential facility.  
 
Resolution Meeting and Pre-Hearing Conference: 
  
The parties participated in a resolution meeting on the amended complaint on March 20, 2017. 
The parties did not resolve the complaint.  The parties did not mutually agree to proceed directly 
to hearing in this matter.  The 45-day period began on April 1, 2017, and ended [and the Hearing 
Officer’s Determination (“HOD”) was originally due] on May 16, 2017.  The parties requested to 
submit written closing arguments at the conclusion of the hearing.  The parties filed a consent 
motion to extend the HOD due date to allow for the written closing arguments that were 
submitted on May 9, 2017.  The motion was granted and the HOD due date is now May 22, 
2017. The Hearing Officer convened a pre-hearing conference (“PHC”) on the amended 
complaint on April 4, 2017, and issued a pre-hearing order (“PHO”) on April 7, 2017, outlining, 
inter alia, the issues to be adjudicated.  
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ISSUES: 4  
 
The issues adjudicated are:  
 

1. Whether the LEA denied the student a free appropriate public education ("FAPE") by 
failing to locate, identify and evaluate the student pursuant to the Child Find provision of 
IDEA and D.C. Code §38-2561.02(a)(1). 
 

2. Whether the LEA denied the student a FAPE by failing on February 24, 2017, to develop 
an IEP for the student which was reasonably calculated to provide educational benefit, 
including failing to provide an appropriate educational placement, pursuant to 20 U.S.C. 
§1400(d)(1)(A), because the IEP does not prescribed that the student’s LRE in a 
residential placement.  

 
RELEVANT EVIDENCE CONSIDERED: 
 
This Hearing Officer considered the testimony of the witnesses and the documents submitted in 
the parties’ disclosures (Petitioner’s Exhibits 1 through 48 and Respondent’s Exhibits 1 through 
22) that were admitted into the record and are listed in Appendix A.5   Witnesses’ identifying 
information is listed in Appendix B.6   The Hearing Officer considered the parties’ written 
closing arguments submitted on May 9, 2017. 
 
SUMMARY OF DECISION: 
 
Petitioner did not sustain the burden of proof by a preponderance of the evidence that DCPS 
denied the student a FAPE by failing to locate, identify and evaluate the student pursuant to the 
Child Find provision of IDEA and D.C. Code §38-2561.02(a)(1), by March 2, 2015. 
 
Respondent did not sustain the burden of proof by a preponderance of the evidence that it did not 
deny the student a FAPE by failing on February 24, 2017, to develop an IEP for the student 
which was reasonably calculated to provide educational benefit, including failing to provide an 
appropriate educational placement, pursuant to 20 U.S.C. §1400(d)(1)(A), because the IEP does 
not prescribed that the student’s LRE in a residential placement.  
 

                                                
 
4 The Hearing Officer restated the issues at the outset of the hearing and the parties agreed that these were the issue 
to be adjudicated.   
 
5 Any items disclosed and not admitted or admitted for limited purposes was noted on the record and summarized in 
Appendix A.   
 
6 Petitioner presented five witnesses: Petitioner, two independent clinical psychologists, an investigator employed 
by the legal agency representing Petitioner, and representative of the residential placement Petitioner is seeking, and 
an educational consultant. Respondent presented four witnesses: a representative of the DCPS Private and Religious 
School Office, a LEA representative, and a DCPS social worker and a DCPS school psychologist.  
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6. In May 2015 the student was hospitalized for two weeks at the Psychiatric Institute of 
Washington (“PIW”) for suicidal and homicidal ideations toward  family members.  In 
November 2015 the student was hospitalized at Children’s National Medical Center 
(“CNMC”), within the Child Psychiatric Unit, for the same issues.  The student was 
attending School B at the time of these hospitalizations.   (Petitioner’s Exhibit 17-4) 

 
7. At School B, during SY 2015-2016 the student earned a 3.67 grade point average 

(“GPA”) in the first advisory and had good school attendance.  The student’s attendance 
became a problem during the second and third advisory;  was absent about 30% of 
time.   earned a GPA of 3.27 in the second advisory and 2.64 in the third advisory.   
The student had incomplete grades for the fourth advisory as  was expelled from 
School B during that advisory.    (Petitioner’s Exhibit 22-5) 

 
8. On March 15, 2016, School B prepared a crisis plan for the student.  The plan described 

crises that might occur for the student including the student getting angry or aggressive 
with  little brother at home, intrusive thoughts about hurting/killing other people and 
throwing or breaking things.  (Petitioner’s Exhibit 23-1) 

 
9. On March 24, 2016, as a result of a determination by School B that the student had 

engaged in sexual harassment of other student(s) and making false accusations against 
school staff, School B indefinitely suspended the student until  secured counseling to 
include evaluation.  School B notified Petitioner that it would provide work for the 
student to complete while on suspension to be returned to the school.  (Petitioner’s 
Exhibit 24) 

 
10. Petitioner talked with the School B administrator and owner about an IEP for the student.  

The school administrator told Petitioner that the school did not create IEPs but would 
fulfill an IEP if a student already had an IEP.  School B never mentioned to Petitioner 
that  could contact DCPS about an IEP for the student.  Petitioner did not want the 
student to leave School B because  believed the student was receiving the mentoring 
and academic support  needed that the student’s classroom teacher was attempting to 
provide the student the help  needed.   (Petitioner’s testimony) 
 

11. On March 22, 2010, OSSE issued a detailed memorandum prescribing a Comprehensive 
Child Find System, which requires each LEA to have in place "policies and procedures to 
ensure all children with disabilities and who are in need of special education and related 
services are identified, located, and evaluated."  The OSSE requirements apply to 
children who are merely suspected of having a disability and who are advancing from 
grade to grade.  Further, DCPS is "responsible for all Child Find activities for children 
enrolled by their parents in private school. All Child Find activities must include 
activities similar to the activities undertaken for children attending public school."    
(Respondent’s Exhibit 17) 

 
12. There are over 60 private schools in District of Columbia to which DCPS provides 

information and support regarding Child Find and the resources DCPS can provide to 
students who attend these private schools and who may be in need of special education 
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services.  D.C. makes at least one visit per year to each private school and explain the 
Child Find evaluation and eligibility process and the resources that DCPS provides for 
students who attend private schools.  DCPS has two Child Find coordinators who conduct 
quarterly trainings with all private schools. School B has attended and participated in 
those quarterly trainings and has made referrals in the past for its students to be evaluated 
by DCPS.  In June 2016 School B referred two students to DCPS for evaluation over the 
summer and referred a student as recent as January 2017.  However, School B never 
referred the student to DCPS and DCPS only became aware of the student just prior to 

 attending School A at the start of SY 2016-2017.  (Witness 7’s testimony, Witness 
9’s testimony, Respondent’s Exhibit 18, 19)  

 
13. On April 8, 2016, School B notified Petitioner that the student was expelled from School 

B.  (Petitioner’s Exhibit 25) 
 

14. From May 18, 2016, until July 22, 2016, the student was hospitalized for psychiatric 
treatment at CNMC for being physically aggressive with  brother and threatening to 
poison  mother.  The student made a suicide attempt the night of  release from 
CNMC, but was not hospitalized again as a result of the attempt.   (Petitioner’s Exhibit 
18-4) 

 
15. On June 3, 2016, The Psychiatric Residential Treatment Facilities Coordinator, of the 

D.C. Department of Behavioral Health certified the medical necessity for the student’s 
admission to a psychiatric residential treatment facility (“PRTF”).  The certification of 
medical necessity was valid for seven months.  (Petitioner’s Exhibit 46) 

 
16. Despite the recommendation that the student be admitted to a PRTF, after the student was 

released from CNMC, the student’s health insurance company informed Petitioner the 
student would not be able to remain in a PRTC without the student having an IEP.  
(Petitioner’s testimony) 

 
17. Petitioner came to School A, the student’s neighborhood school, prior to the beginning of 

SY 2016-2017, to inquire about obtaining an IEP for the student.  She met with School 
A’s vice principal for special education and LEA representative, who informed her that if 
the student was going to remain at School B, Petitioner should contact the DCPS Private 
and Religious Schools Office (“PRO”) to pursue special education referral and 
evaluation.  (Witness 9’s testimony) 

 
18. Petitioner enrolled the student at School A at the start of SY 2016-2017 in an effort to 

obtain an IEP and obtain a residential placement for the student. Petitioner provided 
School A the student’s NCMC discharge information from and the expulsion documents 
from School B.  For the first two weeks the student did well at School A.  After that,  
began skipping classes.  (Petitioner’s testimony) 
  

19. The School A LEA representative was not immediately made aware by Petitioner or 
School A staff that the student had enrolled at School A.   (Witness 9’s testimony) 
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20. On September 8, 2016, a CNMC sent a letter to School A noting the student’s psychiatric 
hospitalization from May 2016 to July 2016 and noting that the student was on 
medication and received weekly counseling and monthly psychiatric follow up.  The 
letter stated that the CNMC team believed the student would benefit from residential 
placement for further evaluation, stabilization and treatment due to the severity of 
psychiatric symptoms along with decline in functioning the community and the concern 
raised about the student’s safety and that of others if the student only had outpatient care.  
The letter noted that the student had been accepted a residential placement pending bed 
availability and education funding.  The letter recommended that an IEP be developed for 
the student to expedite  residential placement.  (Petitioner’s Exhibit 10-1) 

 
21. On September 23, 2016, School A convened a meeting with Petitioner and School A staff 

including the School A LEA representative. Petitioner shared details of the student’s 
experiences at School B and  psychiatric hospitalizations.  Petitioner stated that the 
student needed an IEP and a residential placement. The School A staff shared that based 
on the student’s academic performance since attending School A,  did not appear to be 
in need of an IEP.  The team agreed to develop a 504 plan for the student and convene 
another meeting to develop the plan.  (Witness 9’s testimony, Petitioner’s Exhibit 30-2, 
30-3) 

 
22. Petitioner obtained legal counsel after the September 23, 2016, meeting.  On October 17, 

2017, Petitioner counsel sent an email to School A, noting Petitioner’s prior requests of 
School A for an IEP and School A’s offer to develop a 504 plan instead. The email 
requested that an IEP meeting be convened for the student.  (Petitioner’s Exhibit 11)  

 
23. On October 21, 2016, School A convened a second 504 plan meeting. School A 

developed a detailed 504 plan that included the student being provided in school 
counseling services. School A agreed to proceed with the eligibility process for the 
student and to conduct evaluation(s).   Petitioner provided School A a signed consent 
form for the evaluations to be conducted.  (Witness 9’s testimony, Respondent’s Exhibits 
2-1, 3-1, 4-1)  

 
24. On October 26, 2016, the student attended school but did not return home that night and 

absconded to New York City.  The student withheld  identity to New York City 
officials and was placed in a foster home there.  Once  identity was verified New York 
City authorities returned the student to Washington, D.C. on December 8, 2016.  
(Petitioner’s Exhibits 12-2, 13-1, 18-5) 

 
25. When the student returned from New York City, on December 9, 2016,  was placed at 

a residential youth facility where DCPS has a school, (“School C”), and held as Person in 
Need of Supervision (“PINS”) as result of  absconding.  The student alleged that  
ran away to New York City because  mother was verbally and emotionally abusive. 
(Witness 6’s testimony, Petitioner’s Exhibit 18-5, 19-1,19-2) 
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26. Prior to the student absconding to New York City,  had passing grades at School A for 
the first advisory.  failed second advisory due to  absences during the time  
absconded.   (Petitioner’s Exhibit 28) 

 
27. On January 3, 2017, the student’s mother (“Petitioner”) filed  due process complaint 

alleging that DCPS, as the student’s local education agency (“LEA”, failed to locate, 
identify and evaluate the student pursuant to the Child Find and requesting that DCPS 
expedite the development of an IEP for the student and provide  a residential 
placement.  (Petitioner’s Exhibit 1)  

 
28. The D.C. Department of Behavioral Health (“DBH”) conducted a psychiatric evaluation 

of the student. The assessment noted the student “has a history of auditory hallucinations 
telling  to harm  and others;  has killed animals, likes to play with fire and 
has made serious false allegations [about] a teacher at school.”  The DBH Assessment 
diagnosed the student with, inter alia, PSTD, Schizoaffective Disorder, Depressive type 
Conduct Disorder, and Trichotillomania.  The evaluation recommended that if the student 
was allowed to reside in the community that  have community based intervention and 
family therapy.  The evaluator was of the opinion that the student needed to be 
considered for placement in a residential psychiatric treatment facility where  could 
receive appropriate treatment for  emotional problems and  substance abuse issues 
while having 24 hour a day structure and supervision.  Due to  history of running 
away that the facility should have a locked doors policy.  The evaluator believed the 
student would not be able to function in a less restrictive environment and  most likely 
will continue to abscond from  placements putting  and others at risk.  
(Respondent’s Exhibits 8-3, Petitioner’s 18-1, 18-4, 18-9, 18-10) 
 

29. While student was at School C, D.C. Superior Court directed that its Child Guidance 
Clinic conduct a psychoeducational evaluation of the student.  That evaluation was 
conducted on January 12, 2017, and the evaluation report is dated February 1, 2017.  The 
evaluation assessed the student’s intellectual academic, emotional and behavioral 
functioning. The student had average intellectual functioning and average academic 
achievement scores, except in math. The evaluator concluded the student met the criteria 
for a specific learning disorder in with a mild impairment in math. The evaluator also 
concluded the student met the criteria for a number of diagnosis, most notably, PTSD.   
The evaluator recommended based on the student’s mental health concerns and history of 
running away from home and other behaviors that place  at high risk for sexual 
exploitation, “  would benefit from immediate placement and long term treatment in a 
Psychiatric Residential Treatment Facility (PTRF).”  (Witness 3’s testimony, Petitioner’s 
Exhibit 19-1, 19-24, 19-25) 

 
30. In late January 2017 and February 2017, a DCPS psychologist conducted a 

comprehensive psychological evaluation of the student while the student was at School 
C.  The evaluation report is dated February 14, 2017. When the DCPS evaluation was 
conducted the student was in a secure residential facility.  The DCPS psychologist, based 
on her own assessments of the student, interviews with the student,  parent and School 
C teachers and review of previous evaluations including the D.C. Superior Court 
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evaluation, concluded the student did not meet the criteria for eligibility for special 
education under the disability classification of emotional disturbance (“ED”), but met the 
criteria for OHI disability due to PSTD.  (Petitioner’s Exhibit 20-1, 20-23, 20-27)  

 
31. All classrooms at School C have both a regular education and general education teachers. 

The DCPS psychologist reviewed the student’s records and interviewed three of the 
student’s School C teachers.  All three thought the student was a capable and able to 
express  ideas and turn in work product.  The psychologist observed the student in the 
classroom twice at School C. During one of those observations the student was 
disruptive, resulting in all the students in the class being sent to their residential units. 
(Witness 6’s testimony)  

 
32. The student denied having any auditory hallucinations or thoughts of harming anyone 

since  hospitalizations in 2016. Despite the student’s past hospitalizations and the 
recommendations that the student be in a residential placement from CNMC and in the 
D.C. Superior Court evaluation, the DCPS psychologist believed that once the student’s 
living situation in the community was stable,  would not need residential placement 
and would soon be able to function in a regular education school with supports from 
mental health professionals. Thus, the DCPS psychologist did not recommend the student 
be placed in a residential setting once  left  temporary placement at School C.   

 
33. The student was released from School C and returned to School A. The student is 

currently not residing with Petitioner but with  paternal grandmother.  Petitioner does 
not feel that the student’s siblings are safe with the student residing in Petitioner’s home.  
(Petitioner’s testimony, Respondent’s Exhibit 22-1) 

 
34. On February 24, 2017, DCPS determined the student eligible under the OHI classification 

for PSTD.  DCPS developed the student’s IEP on that date.   The IEP prescribed goals in 
math and social emotional/behavioral development.  The IEP prescribed 5 hours per 
week of specialized instruction in math in general education and 180 minutes per month 
of behavior support services. The LRE page of the IEP indicated the student would be 
provided the behavioral support services outside general education.  (Petitioner’s Exhibit 
34-1, 34-9, 34-10, Respondent’s Exhibit 10) 

 
35. The student currently receives behavior support services at School A of 180 minutes per 

month that began in March 2016.  The School A social worker checks in with the student 
every morning and afternoon to assess  emotional status and address concerns the 
student might have.  The social worker also worked with the student to develop a safety 
plan that identifies actions the student should take when having emotional upset; details 
the student’s activities for the entire school day and the persons the student should reach 
out to if  needs support.  (Witness testimony, Respondent’s Exhibits 13, 14-1) 
 

36. The social worker is working with the student on the two behavioral support goals in the 
student’s IEP regarding self-regulation strategies with peers and managing  emotions.  
The social worker does not see  role as addressing the student’s underlying concerns 
that relate to  PTSD diagnosis and is relying on the student’s outside therapy services 
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to directly address those issues and to be integrated with the services  provides the 
student.  However, the student’s IEP does not direct that there be any coordination of the 
student’s in school and out of school behavior support services.  (Witness 8’s testimony, 
Respondent’s Exhibit 12-8) 

 
37. The student’s most significant concern in  sessions with the social worker have been 

the student’s peer interactions, relationships and romantic interest(s) in other student(s).  
The social worker has conducted two peer mediations with the student and other students 
since the student returned to School A.  (Witness testimony, Respondent’s Exhibit 14-2) 
 

38. Since the student was found eligible and continued to attend School A,  has had a 
frequent unexcused absences from a number of  classes.   (Petitioner’s Exhibit 36)  

 
39. Although the School A social worker claimed to observed the student once a week in 

class she appeared to unaware of the student’s absences from classes and unaware that 
the some of the student’s teachers had reported the student was skipping classes and 
sleeping in class when  did attend.  (Witness 8’s testimony, Witness 1’s testimony) 

 
40. The student has had some behavioral and emotional problems since  release from 

School C including posting inappropriate pictures online and  has made statements to 
Petitioner intimating self-harm. At this point, Petitioner believes the student’s safety 
concerns are more significant than academic concerns.   (Petitioner’s testimony) 

 
41. The student has been accepted to a residential treatment center (“School D”) outside the 

District of Columbia. However, there is currently no space available for the student to 
attend and  remains on a waiting list.  School D services students with a variety of 
disabilities and concerns including students with PSTD. The clinical staff has been 
trained in a number of behavioral and emotional support systems and programs to address 
students’ social/emotional and behavioral concerns.  School D has 124 students residing 
on campus and attending its school. There are both special education and general 
education students.  If the student attends, School D can provide the student 24-hour 
therapeutic behavioral and emotional support services and special education services.  All 
teachers are certified in special education and the student’s teacher ratio is 6 to 10 
students per adult.   School D has a Certificate of Approval from OSSE.  The cost of 
School D is  per day for the therapeutic residential treatment component and 

 per school day for the educational component.   (Witness testimony, Petitioner’s 
Exhibits 15, 40) 

 
42. Petitioner proposed a compensatory education plan to remedy the alleged denials of 

FAPE asserted in Petitioner’s complaint.  The plan sought to remedy the alleged failure 
by DCPS to locate, identify, and evaluate the student when  attended School B and for 

 being without an appropriate IEP placement since the student’s IEP was developed. 
Petitioner requested the following services as compensatory education, all to be used 
upon the student’s discharge from the requested PRTF: fifty hours of math tutoring; fifty 
hours of mentoring; and thirty hours of counseling. (Petitioner’s Exhibit 47) 
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CONCLUSIONS OF LAW: 
 
Pursuant to IDEA §1415 (f)(3)(E)(i) a decision made by a hearing officer shall be made on 
substantive grounds based on a determination of whether the child received a free appropriate 
public education (“FAPE”).  
 
34 C.F.R. § 300.17 provides: 
A free appropriate public education or FAPE means special education and related services that-- 
(a) Are provided at public expense, under public supervision and direction, and without charge; 
(b) Meet the standards of the SEA, including the requirements of this part; (c) Include an 
appropriate preschool, elementary school, or secondary school education in the State involved; 
and (d) Are provided in conformity with an individualized education program (IEP) that meets 
the requirements of Sec. 300.320 through 300.324 
 
Pursuant to IDEA §1415 (f)(3)(E)(ii) in matters alleging a procedural violation, a hearing officer 
may find that a child did not receive FAPE only if the procedural inadequacies impeded the 
child’s right to FAPE, significantly impeded the parent’s opportunity to participate in the 
decision-making process regarding provision of FAPE, or caused the child a deprivation of 
educational benefits.  An IDEA claim is viable only if [DCPS’] procedural violations affected 
the student’s substantive rights.” Lesesne v. District of Columbia, 447 F.3d 828, 834 (D.C. Cir. 
2006) 
 
Pursuant to 5E DCMR 3030.14 the burden of proof is the responsibility of the party seeking 
relief.  Schaffer v. Weast, 546 U.S. 49, 126 S.Ct. 528 (2005). The normal standard is 
preponderance of the evidence. See, e.g. N.G. v. District of Columbia 556 F. Supp. 2d (D.D.C. 
2008) see also 20 U.S.C. §1451 (i)(2)(C)(iii).  
 
In this case, as noted in the PHO and at the hearing, Petitioner had burden of proof on issue #1 
and Respondent held the burden of proof on issue #2 after Petitioner established a prima facie 
case on issue #2. 8  
                                                
8 DC Code § 38-2571.03 (6) provides: 
 (A) In special education due process hearings occurring pursuant to IDEA (20 U.S.C. § 1415(f) and 20 U.S.C. § 
1439(a)(1)), the party who filed for the due process hearing shall bear the burden of production and the burden of 
persuasion; except, that: 

(i) Where there is a dispute about the appropriateness of the child’s individual educational program or 
placement, or of the program or placement proposed by the public agency, the public agency shall hold the burden 
of persuasion on the appropriateness of the existing or proposed program or placement; provided, that the party 
requesting the due process hearing shall retain the burden of production and shall establish a prima facie case before 
the burden of persuasion falls on the public agency. The burden of persuasion shall be met by a preponderance of the 
evidence. 

(ii) Where a party seeks tuition reimbursement for unilateral placement, the party seeking 
reimbursement shall bear the burden of production and the burden of persuasion on the appropriateness of the 
unilateral placement; provided, that the hearing officer shall have the authority to bifurcate a hearing regarding a 
unilateral placement; provided further, that if the hearing officer determines that the program offered by the public 
agency is appropriate, it is not necessary to inquire into the appropriateness of the unilateral placement. 
(B) This paragraph shall apply to special education due process hearings resulting from complaints filed after July 1, 
2016. 
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ISSUE 1: Whether the LEA denied the student a FAPE by failing to locate, identify and evaluate 
the student pursuant to the Child Find provision of IDEA and D.C. Code §38-2561.02(a)(1)9. 
 
Conclusion:  Petitioner did not sustain the burden of proof by a preponderance of the evidence 
that DCPS denied the student FAPE by failing to locate, identify and evaluate the student 
pursuant to the Child Find provision of IDEA and D.C. Code §38-2561.02(a)(1). 
 
The "Child Find" requirements of IDEA at 20 U.S.C. 1412 (a); 34 C.F.R. Section 300.11 require 
every state to effectuate policies and procedures to ensure that all children with disabilities 
residing in the state, including wards of the state, who are in need of special education and 
related services are "identified, located and evaluated." This Circuit in Reid v. District of 
Columbia, 401 F. 3d 516, 519 (D.C. Cir. 2005) held: "School districts may not ignore disabled 
students' needs, nor may they await parental demands before providing special instruction.  
Instead, school systems must ensure that “all children with disabilities residing in the 
State...regardless of the severity of their disabilities and who are in need of special education and 
related services, are identified, located, and evaluated." See also Branham v. District of 
Columbia, 427 F. 3d 7, 8 (D.C. Cir. 2005)  
 
In Scott v. District of Columbia, 2006 U.S. Dist. LEXIS 14900, the Court, citing the above cases 
held: "The Circuit's holdings require DCPS to identify and evaluate students in need of special 
education and related services, whether or not parents have made any request, written or oral." 
The "Child Find" requirement is an affirmative obligation on the school system. A parent is not 
required to request that a school district identify and evaluate a child. In N.G., et al. v. District of 
Columbia, 556 F. Supp. 2d 11, (U.S.D.C. 2008) the Court stated:  “This Court has held on 
numerous occasions that as soon as a student is identified as a potential candidate for special 
education services, DCPS has a duty to locate that student and complete the evaluation process.”  
 
The evaluation component of “Child Find” requires a district to conduct an initial evaluation of a 
child to determine whether  qualifies as a child with a disability within 60 days or within the 
time frame specified by the state (120 days as mandated by the District of Columbia) and to 
determine  educational needs, including the content of  IEP. 20 USC 1414(a)(1)(C); 20 
USC 1414(b)(2)(A).   
 
34 C.F.R. § 300.131 provides that each LEA must locate, identify, and evaluate all children with 
disabilities who are enrolled by their parents in private, including religious, elementary schools 
and secondary schools located in the school district served by the LEA, in accordance with 
paragraphs (b) through (e) of this section, and Sec. Sec. 300.111 and 300.201. (b) Child find 

                                                

9 D. C. Code § 38–2561.02. Assessment and placement of a students with a disability — General (a)(1) Before 
paragraph (2)(A) of this subsection taking [sic] effect, an LEA shall assess or evaluate a student who may have a 
disability and who may require special education services within 120 days from the date that the student was 
referred for an evaluation or assessment. 
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design. The child find process must be designed to ensure-- (1) The equitable participation of 
parentally-placed private school children; and (2) An accurate count of those children. 
(c) Activities. In carrying out the requirements of this section, the LEA, or, if applicable, the 
SEA, must undertake activities similar to the activities undertaken for the agency's public school 
children. (d) Cost. The cost of carrying out the child find requirements in this section, including 
individual evaluations, may not be considered in determining if an LEA has met its obligation 
under Sec. 300.133. (e) Completion period. The child find process must be completed in a time 
period comparable to that for students attending public schools in the LEA consistent with Sec. 
300.301.  (f) Out-of-State children. Each LEA in which private, including religious, elementary 
schools and secondary schools are located must, in carrying out the child find requirements in 
this section, include parentally-placed private school children who reside in a State other than the 
State in which the private schools that they attend are located. 

The District's Child Find obligation extends to D.C. resident students in private school and to 
those attending school out of state. See Dist. of Columbia v. Abramson, 493 F. Supp. 2d 80, 85 
(D.D.C. 2007); N.G. v. District of Columbia,556 F. Supp. 2d 11, 27 -28 (D.D.C. 2008).  

A school district must "evaluate a student who may have a disability and who may require 
special education services." D.C. Code § 38-2561.02(a)(2) (emphases omitted). This duty applies 
to any " child suspected of having a disability who may need special education." 5-E D.C. Mun. 
Regs. § 3004.1(a) (emphases omitted); see 34 C.F.R. § 300.111(c)(1) (extending duty to 
"[c]hildren who are suspected of being a child with a disability ... and in need of special 
education, even though they are advancing from grade to grade"). Courts in this Circuit have thus 
repeatedly held that school districts are required to complete an evaluation process "as soon as a 
student is identified as a potential candidate for special education services." N.G., 556 F. Supp. 
2d at 25; see Horne v. Potomac Preparatory P.C.S, No. 15-115, 2016 WL 3962788 (D.D.C. July 
20, 2016); Hawkins, 539 F. Supp. 2d at 114.  
 
This "affirmative obligation" does not necessarily hinge on parents' flagging issues -- though 
parental concerns are still relevant. D.L. v. District of Columbia, 109 F. Supp. 3d 12, 35 (D.D.C. 
2015); see Reid, 401 F.3d at 518 ("School districts may not ignore disabled students' needs, nor 
may they await parental demands before providing special instruction."); Horne, 2016 WL 
3962788 (describing "affirmative duty"); see also Kruvant v. District of Columbia, No. 03-1402, 
2005 WL 3276300 (D.D.C. Aug. 10, 2005) ("A child may be suspected of having a disability 
based on written parental concern."). The process instead begins once the district is "on notice of 
substantial evidence that [the student] may have qualified for special education ... such that she 
should have been evaluated." N.G., 556 F. Supp. 2d at 26.  
 
Once on notice, so begins the "evaluation" -- "a process during which assessments occur." T.P. 
ex rel. T.P v. Bryan Cty. Sch. Dist., 792 F.3d 1284, 1291 n.13 (11th Cir. 2016) (emphasis 
omitted). The process consists of "a variety of assessment tools and strategies to gather relevant 
functional, developmental, and academic information about the child, including information 
provided by the parent, that may assist in determining ... [w]hether the child is a child with a 
disability." 34 C.F.R. § 300.304(b)(1)(i); see 20 U.S.C. § 1414(b)(2); 5-E D.C. Mun. Regs. § 
3005.4(a). Those tools and strategies must be "tailored to assess specific areas of educational 
need," target "all areas related to the suspected disability," be "sufficiently comprehensive to 
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As Respondent’s aptly points out in its closing argument, unlike other cases where DCPS has 
been found liable for child find violations, DCPS here had no notice of student prior to the start 
of SY 2016-2017.  Accordingly, DCPS cannot be found to have denied the student a FAPE for 
any child find violation.  
 
Subsequent to the student enrolling, School A convened a meeting on September 23, 2016, and 
proposed a 504 plan.  By the next meeting, on October 21, 2016, once Petitioner’s counsel 
clearly reiterated that Petitioner was seeking an IEP, School A obtained consent from Petitioner 
to conduct evaluations of the student and proceeded with the eligibility process.   
 
As Respondent points out, the LEA has the right to complete its own initial evaluation.  DCPS 
was then unable to complete its evaluations promptly because the student absconded to New 
York City and was not returned until December 8, 2016.  After the student was detained at 
School C, then DCPS conducted it evaluation and the student ultimately returned to School A 
and was determined eligible and provided an IEP. 
 
Based on the evidence presented the Hearing Officer concludes that DCPS was not on notice that 
the student was child suspected of a disability prior to the student enrolling in School A and that 
DCPS’ delay in evaluating the student and determining  eligibility within the required 
timeframe was not DCPS’ liability.  Consequently, the Hearing Officer concludes that Petitioner 
did not sustain the burden of proof by a preponderance of the evidence on this issue.  
 
ISSUE 2: Whether the LEA denied the student a FAPE by failing on February 24, 2017, to 
develop an IEP for the student which was reasonably calculated to provide educational benefit, 
including failing to provide an appropriate educational placement, pursuant to 20 U.S.C. 
§1400(d)(1)(A)10, because the IEP does not prescribed that the student’s LRE in a residential 
placement.  
 
Conclusion: Respondent did not sustain the burden of proof by a preponderance of the evidence 
that the student’s IEP is reasonably calculated to provide  educational benefit.  There was 
sufficient evidence presented that the student’s LRE should have been a residential placement. 
 
In Board of Education v. Rowley the United States Supreme Court set forth a two-part inquiry for 
determining whether a school district has satisfied the FAPE requirement. First, the state must 
have "complied with the procedures set forth in the Act." Rowley, 458 U.S. at 206. Second, the 
IEP that is developed must be "reasonably calculated to enable the child to receive educational 
benefits." Rowley, 458 U.S. at 206-07. To be appropriate under 34 C.F.R. § 300.324, the IEP 
must consider the (i) strengths of the child; (ii) concerns of the parents; (iii) results of the initial 
or most recent evaluation; and (iv) academic, developmental, and functional needs of the child. 
 
Under the recent Supreme Court decision, Endrew F. v. Douglas County School 

                                                
10 20 U.S. Code § 1400(d) The purposes of this chapter are—(1) (A)to ensure that all children with disabilities have 
available to them a free appropriate public education that emphasizes special education and related services designed 
to meet their unique needs and prepare them for further education, employment, and independent living; 
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District Re-1, a district must provide “an IEP reasonably calculated to enable a child to make 
progress appropriate in light of the child's circumstances.” 137 S. Ct. 988, 999 (2017).  
  
“The IEP is the “centerpiece” of the IDEA’s system for delivering education to disabled 
children,” D.S. v. Bayonne Bd. of Educ., 54 IDELR 141 (2010) (quoting Polk v. Cent. 
Susquehanna Intermediate Unit 16, 853 F.2d 171, 173 (3d Cir. 1988), and the centerpiece for the 
implementation of FAPE is the IEP. S.H. v. State-Operated Sch .Dist. of the City of Newark, 336 
F.3d 260, 264 (3d Cir. 2003). 
 
Pursuant to Schaefer v. Weast, 554 F.3d 470 (U.S. App. 2009), the Hearing Officer must “focus 
on the adequacy of the IEP at the time it was created, and ask if it was reasonably calculated at 
that time to enable the student to receive educational benefits.” Schaefer v. Weast, 554 F.3d 47 
The "reasonably calculated" qualification reflects a recognition that crafting an appropriate 
program of education requires a prospective judgment by school officials, informed by their own 
expertise and the views of a child's parents or guardians; any re-view of an IEP must appreciate 
that the question is whether the IEP is reasonable, not whether the court regards it as ideal.  
In determining the educational placement of a child with a disability, each public agency must 
ensure that the placement decision is determined at least annually and is based on the child's IEP.  
 
Removing a child with disabilities "from the regular education environment occurs only when 
the nature or severity of the disability is such that education in regular classes cannot be achieved 
satisfactorily." 34C.F.R. § 300.550; 34 C.F.R. §300.114 see also 20 U.S.C. § (a)(5)(A) (a 
disabled child is to participate in the same activities as non-disabled children to the "maximum 
extent appropriate"); Roark ex rel. Roark v. District of Columbia, 460 F.Supp.2d 32, 43 
(D.D.C. 2006) ("The IDEA requires school districts to place disabled children in the least 
restrictive environment possible.") 
 
In the District of Columbia, to determine whether a residential placement is necessary, “a court 
must analyze ‘whether full-time placement may be considered necessary for educational 
purposes, or whether the residential placement is a response to medical, social or emotional 
problems that are segregable from the learning process.’” McKenzie v. Smith, 771 F. 2d 1527, 
1534 (D.C. Cir. 1985) (quoting Kruelle v. New Castle County School District, 642 F.2d 687, 693 
(3d Cir. 1981)).  
 
The evidence demonstrates that the student has over the past two years had significant emotional 
and behavioral difficulties that have resulting in multiple hospitalizations.   has repeatedly 
represented a safety risk to  and others.  The student was evaluated while hospitalized and 
recommended to be placed in a psychiatric residential treatment facility.  In fact, the District of 
Columbia certified the student’s need for such a placement in June 2016 and stated that 
certification was valid until January 2017.  The evidence indicates that because the student did 
not have an IEP at the time,  was unable to be placed in such a facility.  Petitioner there upon 
sought to have the student provided an IEP and the placement that the medical professionals and 
the District of Columbia clearly recommended  have.   
 
In the interim, while Petitioner sought that IEP and placement, once DCPS initiated the 
evaluation process, the process was delayed by the student absconding to New York City.  The 
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student was ultimately returned to D.C. and housed at School C, a secure residential facility for 
nearly two months.  Once the student was released from School C and returned to School A and 
DCPS provided the student an IEP, the student’s living situation had changed.   was no 
longer residing with Petitioner and has since then apparently has not engaged in any threatening 
behavior and not absconded.  Although  has been attending school,  has not been attending 
all  classes regularly, and  appears to continue to have behavioral difficulties at school 
albeit not as severe.   
 
Petitioner asserts that the student remains in need of a residential placement and that the IEP and 
placement DCPS developed is inappropriate.  DCPS on the other hand asserts that the student is 
not in need of such a restrictive placement and the IEP developed is reasonably calculated to 
provide the student educational benefit.   
 
The Hearing Officer concludes that the evidence more strongly supports Petitioner’s contention 
that the IEP and placement that DCPS has developed is inappropriate for the student and was not 
reasonably calculated to provide  educational benefit.  At the time the IEP was developed the 
evaluations that had been conducted of the student recommended residential placement.  
Although the DCPS psychologist did not recommend the student be in a residential placement, 
the irony of her recommendation is that at the time she evaluated the student, the student was in a 
residential placement at School C.    
 
This DCPS psychologist, as well as the School A social worker based their recommendation 
about the student’s placement on the stability in the student’s home life and significant 
community based supports being in place to address the student’s significant social emotional 
concerns.  However, there is little in the IEP that will assure that these levels of community-
based services are made available to the student.  
 
The evidence further demonstrates that the student patterns of in-school behavior since returning 
to School A, although it does not appear to have yet included absconding, reveals that  is 
regularly unavailable for learning by missing classes and sleeping in class when  does attend.  
It is clear from the School A social worker’s testimony that the School A staff itself is relying 
upon social emotional and behavioral supports outside of school to address the consequences of 
the student’s disability to make up the comprehensive program that can address the student’s 
actually needs.    
 
Petitioner presented three expert witnesses who testified that the student was in need of a 
residential placement principally based upon the behavior the student displayed that resulted in 

 hospitalizations coupled with  absconding to New York City in October 2016.  In 
contrast, DCPS provided limited evidence regarding the appropriateness of the student’s IEP and 
how it was reasonably calculated to provide educational benefit at the time it was developed.  
 
Considering the credible testimony of multiple expert witnesses who attested to the fact that the 
student is in need of a residential placement, the Hearing Officer is convinced that at least as of 
the time the student left School C, a residential facility,  continued to be in need of a 
residential placement and that placement was necessary for educational purposes. 
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Consequently, the Hearing Officer concludes that the LRE prescribed in the student’s IEP was 
inappropriate and did not provide the student sufficient structure and behavioral supports to 
address  social emotional concerns in light of the evaluations that were conducted that 
recommended a residential placement and the fact that even when the DCPS evaluation was 
conducted the student was in a residential setting.  Consequently, the Hearing Officer concludes 
that at the time the student’s IEP was developed  LRE was a residential placement.  DCPS’ 
failure to prescribe that placement in the IEP was a denial of a FAPE to the student. 
 
It appears from the evidence that the student was, and perhaps continues to be, the subject of a 
PINS proceeding in D.C. Superior Court and the student is for the time not living with Petitioner, 
who is concerned with the safety of her other children, and does not want the student to reside at 
Petitioner’s home because she believes it puts both the student and the rest of her family at risk.  
 
Petitioner has requested that the Hearing Officer place the student at School D.  Although there 
is evidence presented that School D is appropriate and meets the requirements that the Hearing 
Officer should consider in a prospective placement,11 the stark reality is that Petitioner has 
presented a placement that is not available for the student to attend.  It appears  has been on a 
waiting list at School D for months.  Consequently, the Hearing Officer cannot place the student 
at School D because it is unavailable.   
 
As a result, and as remedy for the student having an inappropriate IEP and being in an 
inappropriate LRE from February 24, 2017, when  was found eligible and  IEP was 
developed, the Hearing Officer will direct that DCPS convene an IEP meeting at which the team 
will consider the student’s current social emotional, behavioral and academic functioning and 
review and revise the student’s IEP to change her LRE to a residential placement.  

Remedy: 

A hearing officer may award appropriate equitable relief when there has been an actionable 
violation of IDEA. See 20 U.S.C. § 1415(f)(3)(E)(ii)(II); Eley v. District of Columbia, 2012 WL 
3656471, 11 (D.D.C. Aug. 24, 2012) (citing Branham v. District of Columbia, 427 F.3d at 11–
12.) 
 
Under the theory of compensatory education, "courts and hearing officers may award 
educational services, to be provided prospectively, to compensate for a past deficient 
program.  The inquiry must be fact-specific and, to accomplish IDEA's purposes, the ultimate 
award must be reasonably calculated to provide the educational benefits that likely would have 
accrued from special education services the school district should have supplied in the first 
place." Reid, 401 F.3d 522 & 524.  To aid the court or hearing officer's fact-specific inquiry, "the 

                                                
11 The Branham court identified factors to consider when awarding a prospective placement, although the Branham 
court considered a day school, Petitioner contends that is guidance is appropriate in determining the appropriateness 
of relief requested here. The Branham factors are: “[1] the nature and severity of the student's disability, [2] the 
student's specialized educational needs, [3] the link between those needs and the services offered by the private 
school, [4] the cost of the placement, and [5] the extent to which the placement represents the least restrictive 
educational environment.” Branham, 427 F.3d at 12 (citations omitted). 
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parties must have some opportunity to present evidence regarding [the student's] specific 
educational deficits resulting from  loss of FAPE and the specific compensatory measures 
needed to best correct those deficits." Id. at 526.   
 
In this instance, Petitioner present evidence to craft a compensatory education award.  The 
proposal, however, overstated the period in which services would, or should have been provided 
to the student, and overstated the services that would compensate   
 
The Hearing Officer concluded the student was not provided an appropriate IEP and LRE as of 
February 24, 2017, rather than the date Petitioner alleged in the proposed compensatory 
education plan.  The Hearing Officer concludes based on the evidence presented, however, that 
the student would benefit from some amount tutoring and mentoring that was proposed in 
Petitioner’s compensatory education plan. The Hearing Officer, therefore, grants the student the 
amount of tutoring and mentoring he concludes based on this evidence would reasonably 
compensate the student for the time  was without an appropriate IEP and placement. The 
Hearing Officer concludes that DCPS should provide Petitioner 50 hours of independent tutoring 
and 20 hours of independent behavioral support services.    
 
ORDER: 12 
 

1. As a result, and as remedy for the student having an inappropriate IEP and being in an 
inappropriate LRE from February 24, 2017, DCPS shall, within ten (10) business days of 
the issuance of this Order convene an IEP meeting at which the team will consider the 
student’s current social emotional, behavioral and academic functioning and review and 
revise the student’s IEP to change  LRE to a residential placement.   

 
2. DCPS shall within ten (10) business days authorize funding for the student to attend the 

residential placement that is determined by the team in the meeting to be convened in the 
above provision. 
 

3. DCPS shall, within ninety (90) days of the issuance of this Order, convene an IEP 
meeting for the student and review  social and emotional and academic progress and 
determine if the student remains in need of a residential placement and take action with 
regard to the student’s IEP and placement that the team deems appropriate.   

  
4. DCPS shall, within fifteen (15) business days of the issuance of this Order, authorize for 

this student fifty (50) hours of independent tutoring and twenty (20) hours of behavioral 
support services at the OSSE prescribed rates.    

 
5. All other relief requested by Petitioner is denied. 

 
 
 

                                                
12 Any delay in Respondent meeting the timelines of this Order that is the result of action or inaction by Petitioner 
shall extend the timelines on a day for day basis. 
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APPEAL PROCESS: 
 
The decision issued by the Hearing Officer is final, except that any party aggrieved by the 
findings and decision of the Hearing Officer shall have ninety (90) days from the date of the 
decision of the Hearing Officer to file a civil action with respect to the issues presented at the due 
process hearing in a District Court of the United States or a District of Columbia court of 
competent jurisdiction, as provided in 20 U.S.C. §1415(i)(2). 
 
/S/   Coles B. Ruff    
_________________________ 
Coles B. Ruff, Esq. 
Hearing Officer       
Date: May 22, 2017 
 
 
Copies to: Counsel for Petitioner 
  Counsel for LEA  

OSSE-SPED {due.process@dc.gov} 
ODR {hearing.office@dc.gov} 
contact.resolution@dc.gov 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 




