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DISTRICT OF COLUMBIA
OFFICE OF THE STATE SUPERINTENDENT OF EDUCATION

Office of Dispute Resolution
810 First Street, N.E., 2nd  Floor

Washington, DC 20002

PETITIONER, on behalf of
 STUDENT,1

Petitioner,

   v.

DISTRICT OF COLUMBIA
 PUBLIC SCHOOLS,

Respondent.

)
)
)
)
)
)
)
)
)
)
)
)
)

       Date Issued: May 16, 2017

       Hearing Officer:  Peter B. Vaden

       Case No:  2017-0057

       Hearing Dates: May 3-4, 2017

       Office of Dispute Resolution, Room 2006
       Washington, D.C. 

HEARING OFFICER DETERMINATION

INTRODUCTION AND PROCEDURAL HISTORY

This matter came to be heard upon the Administrative Due Process Complaint

Notice filed by the Petitioner (MOTHER) under the Individuals with Disabilities

Education Act, as amended (the IDEA), 20 U.S.C. § 1400, et seq., and Title 5-E, Chapter

5-E30 of the District of Columbia Municipal Regulations (D.C. Regs.).  In her due

process complaint, Petitioner requests reimbursement from Respondent District of

Columbia Public Schools (DCPS) for her expenses for Student to attend NONPUBLIC

SCHOOL 1 for part of the 2015-2016 school year and NONPUBLIC SCHOOL 2 for the

2016-2017 school year, and an order for DCPS to continue to fund Student’s private

school tuition until such time as DCPS offers a free appropriate public education (FAPE)

to Student.
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Student, an AGE youth, is a resident of the District of Columbia.  Petitioner’s Due

Process Complaint, filed on February 24, 2017, named DCPS as respondent.  The

undersigned hearing officer was appointed on February 27, 2017.  On March 28, 2017, I

convened a prehearing telephone conference with counsel to discuss the hearing date,

issues to be determined and other matters.  The parties convened for a resolution

session on March 21, 2017, which did not result in an agreement.   My final decision in

this case is due by May 19, 2017.

The due process hearing was convened before this impartial hearing officer on

May 3 and 4, 2017 at the Office of Dispute Resolution in Washington, D.C.  The hearing,

which was closed to the public, was recorded on an electronic audio recording device. 

Petitioner appeared in person and was represented by PETITIONER’S COUNSEL. 

Respondent DCPS was represented by LEA REPRESENTATIVE and by DCPS’

COUNSEL.

Petitioner’s Counsel made an opening statement.  DCPS’ Counsel waived opening

argument.  Mother testified and called as additional witnesses SPEECH-LANGUAGE

DIRECTOR, HEAD OF SCHOOL 2, HEAD OF SCHOOL 1, PARENT’S EXPERT

PSYCHOLOGIST and EDUCATIONAL ADVOCATE.  DCPS called as witnesses DCPS

PSYCHOLOGIST, DCPS SOCIAL WORKER, SPECIAL EDUCATION SPECIALIST,

DCPS MONITOR and PRINCIPAL.  Petitioner’s Exhibits P-1 through P-20 and P-24

through P-27 were admitted into evidence, including Exhibits P-9, P-10 and P-15

through P-18 which were admitted over DCPS’ objections.  I sustained DCPS’ objections

to Exhibits P-21 through P-23.  DCPS’ Exhibits R-1 through R-13 were admitted into

evidence without objection.
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Counsel for the respective parties made closing arguments.  Neither party

requested leave to file a post-hearing written memorandum.

JURISDICTION

The hearing officer has jurisdiction under 20 U.S.C. § 1415(f) and D.C. Regs. tit.

5-E, § 3029.

ISSUES AND RELIEF SOUGHT

The following issues for determination were certified in the March 28, 2017 

Prehearing Order, as corrected by Petitioner’s Counsel in an April 3, 2017 email:

A.   Whether DCPS denied Student a FAPE by failing to make any offer of
placement or location of service for Student from February 3, 2016 through
March 18, 2016;

B.   Whether the March 1, 2016 Individualized Education Program (IEP) offered
by DCPS for Student was inappropriate because the hours and type of special
education services offered were insufficient to meet Student’s needs; because
DCPS unilaterally determined the hours and delegated the placement decision to
a team that did not involve the parent or those knowledgeable about the student
and because the IEP failed to include information about the student’s placement
and least restrictive environment (LRE);

C.  Whether DCPS denied Student a FAPE by failing to provide an appropriate
educational placement and corresponding location of services to the student
starting on February 3, 2016 and continuing until August 19, 2016;

D.  Whether DCPS denied Student a FAPE by failing to offer an educational
placement/program and corresponding location of services prior to the
2016-2017 school year by not ensuring that  proposed IEP was revised and
updated as appropriate and that  was provided a suitable educational
placement, by not including the parent in educational decision making for the
current school year and not identifying the specific setting or program where
Student would be placed at City School 3.

For relief, the parent requests that the hearing officer order DCPS to reimburse

her for all costs associated with the placement of Student at both Nonpublic School 1

and Nonpublic School 2, including tuition, transportation, related services, and any
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other associated costs of educating the student at the schools, from February 3, 2016

through the present; that the hearing officer order DCPS to place and fund the student

at Nonpublic School 2 prospectively for, at a minimum, the remainder of the 2016-2017

school year and continuing until or unless DCPS offers a FAPE to the student; and that

the hearing officer order that Student’s IEP be revised within 15 school days of a

decision in the matter to include, at a minimum, the following: a total of 35 hours of

specialized instruction outside of the general education setting with the LRE specified as

a separate special education school for students with learning disabilities, and that

DCPS be ordered to adopt the most recent IEP developed by Nonpublic School 2 or

develop an IEP consistent with the findings of fact in the Hearing Officer

Determination.  In the alternative, the parent requests that the hearing officer order

DCPS to hold an IEP meeting within 15 school days of a decision in this matter to revise

the student’s IEP to align with the findings of fact made by the hearing officer regarding

the student’s IEP and placement needs, and order any other changes to the IEP that the

hearing officer believes are required after a fact-finding inquiry.

FINDINGS OF FACT

After considering all of the evidence admitted at the due process hearing in this

case, as well as the argument of counsel, this hearing officer’s findings of fact are as

follows:

1. Student is an Age resident of the District of Columbia, where  resides

with Petitioner.  Testimony of Mother.  Student is eligible for special education and

related services as a student with Multiple Disabilities (MD), based upon concomitant

Specific Learning Disability (SLD) and Other Heath Impairment (OHI) impairments. 

Exhibit R-2.
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2. Mother and Student moved to Washington, D.C. in 2015.  Previously, they

had lived in Anne Arundel County, Maryland, where Mother served in the armed forces. 

Student received  first IEP in  INITIAL IEP GRADE when  attended Anne

Arundel County public Schools.  Testimony of Mother.

3. Student’s June 14, 2013 Anne Arundel County IEP identified Student as

having a Specific Learning Disability (SLD).  This IEP provided for Student to receive 10

hours per week of special education services, provided in a “co-taught environment”,

including 3 hours for language arts, 3 hours for math, 1.5 hours for social studies, 1.5

hours for science and 1 hour for “requisite learning.”  Exhibit P-13.  (Student’s IEPs from

Anne Arundel County were not offered into evidence.  This information about the

content of the June 14, 2013 IEP was obtained from Parent’s Expert Psychologist’s

comprehensive psychological evaluation report.)

4.  At the beginning of the 2013-2014 school year, while the family still lived

in Maryland, Mother unilaterally placed Student at Nonpublic School 1, located in the

District, which offered Student a substantial scholarship.  Mother’s out-of-pocket

expense for Student to attend Nonpublic School 1 was $5,000 per year, plus

transportation costs.  Testimony of Mother.

5. Student attended Nonpublic School 1 for the 2013-2014, 2014-2015 and

2015-2016 school years.  Testimony of Mother.

6. After moving to the District in 2015, Mother retained Petitioner’s Counsel

to assist in obtaining a FAPE for Student to be provided by DCPS.  On October 27, 2015,

Petitioner’s Counsel wrote DCPS by email to request “an offer of FAPE and a pre-

enrollment IEP meeting” for Student.  Petitioner’s Counsel attached to this e-mail

request an independent comprehensive psychological evaluation of Student conducted
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by Parent’s Expert Psychologist in August 2015 (the 9/21/15 CPE).   Testimony of

Educational Advocate, Exhibit P-1.

7. In the 9/21/15 CPE, Parent’s Expert Psychologist reported that on the

Woodcock-Johnson IV, Tests of Cognitive Achievement (WJ Cognitive) Student attained

a General Intellectual Ability (GIA) score of 89 (Low Average). On the Woodcock-

Johnson IV, Tests of Achievement (WJ Achievement), Student achieved scores of: Broad

Reading - 59 (Very Low), Broad Math - 64 (Very Low); Broad Written Language - 78

(Low).  Parent’s Expert Psychologist reported that Student’s educational achievement

scores ranged from 2nd to 4th grade levels and were  consistent with a Reading Disorder

and Math Disorder based upon  Broad Math score being 25 points lower than 

cognitive score and  Broad Reading score being 30 points lower than  cognitive

score.  Student’s Broad Written Language score was not discrepant from  cognitive

score but was still at least two grade levels below  expected grade level.  Parent’s

Expert Psychologist diagnosed Student with a Specific Learning Disorder in Reading,

Math, and Writing.  Parent’s Expert Psychologist also confirmed Student’s diagnosis of

Attention Deficit-Hyperactivity Disorder (ADHD), predominantly inattentive type,

which had been diagnosed in the past, and noted that Student was reported to exhibit

ADHD typical problems in school, including losing focus in class and forgetting

homework.  Parent’s Expert Psychologist recommended, inter alia, that Student

required a “full time IEP” because  had severe deficits in all academic areas which

required that level of remediation.  Exhibit P-13.

8. DCPS Psychologist completed a review of the 9/21/15 CPE and other data

on Student.  DCPS Psychologist also observed Student at Nonpublic School 1 and

interviewed Head of School 1 and Mother.  In her December 1, 2015 written report,
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DCPS Psychologist recommended that given Student’s SLD and Other Health

Impairment (OHI-ADHD) impairments, the DCPS multidisciplinary team (MDT)

consider the eligibility classification of Multiple Disabilities (MD) for Student.  Exhibit

R-1.

9. DCPS’ eligibility team met on December 17, 2015 to determine Student’s

initial eligibility for special education and related services.  Mother, Petitioner’s Counsel

and Educational Advocate participated in the meeting.  The team agreed that Student

was eligible for special education as a child with an MD disability, based on concomitant

SLD and OHI impairments.   Exhibit R-1.

10. The day before the December 17, 2015 eligibility meeting, DCPS sent

Petitioner’s Counsel a draft initial IEP for the parent’s consideration.  Petitioner’s

Counsel was unwilling to discuss this draft IEP at the December 17, 2015 MDT meeting

because the draft had not been provided sooner for review.  Exhibit P-1.

11. On December 18, 2015, Petitioner’s Counsel wrote DCPS by email to

request that the initial IEP team meeting be held the first week in February 2016

because the parent would be out of town on military assignment.  The initial IEP team

meeting was set for February 2, 2016.  Exhibit P-1. 

12. On February 2, 2016, Student’s IEP team convened at DCPS’ Central

Office to develop  initial IEP.  Mother, Head of School 1 and Educational Advocate

attended.  At the meeting, DCPS proposed for Student the IEP which had been drafted

prior to the December 18, 2016 eligibility meeting.  That IEP identified Mathematics,

Reading and Written Expression as areas of concern and would have provided Student

15 hours per week of Specialized Instruction in general education and 7.5 hours per

week of Specialized Instruction outside general education.  Testimony of Special
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Education Specialist, Exhibit P-4.  Special Education Specialist stated that the IEP

would be implemented in a combination setting at Student’s neighborhood School, City

School 1.  Testimony of Special Education Specialist, Exhibit P-1.  At the due process

hearing, Special Education Specialist testified that an IEP for Student was finalized at

the February 2, 2016 meeting.  However, there was no final IEP, developed on or about

February 2, 2016, which was offered into evidence.  Moreover, a March 1, 2016 IEP

offered into evidence by DCPS is labeled as an “Initial IEP.”  See Exhibit R-2.  Also, at

the February 2, 2016 IEP team meeting, there was consensus that Student should be

assessed by a DCPS social worker for behavioral support needs.  Exhibit R-3.   I find

from the preponderance of the evidence that a final initial IEP for Student was not

completed until the February 29, 2016 IEP meeting.

13. At the February 2, 2016 IEP team meeting, Educational Advocate objected

strongly to the IEP proposed by DCPS because the parent sought “a full-time out of

general education IEP in a separate day school,” because Student was easily distracted

and was performing years behind grade level, and also because  had executive

functioning difficulties.  Exhibit P-1.   Educational Advocate wrote Special Education

Specialist by email on February 4, 2016.  In that letter, she asserted that “based on the

inappropriate IEP and placement, the student would be unilaterally placed at

[Nonpublic School 1] and the parent would pursue reimbursement.”  Exhibit P-1. 

14. By email of February 8, 2016, Special Education Specialist wrote

Petitioner’s Counsel and Educational Advocate that “we are aware of your request for a

full time program and are willing to do that.”  He also wrote that DCPS’ social worker

would like to observe Student at Nonpublic School 1.  Special Education Specialist stated

he would like to schedule another IEP meeting as soon as possible to reconsider the



9

request for more hours of specialized instruction and the need for social emotional goals

on Student’s IEP.  Educational Advocate had to be out of town on a family matter.  The

next date available to the parent to reconvene the IEP team was February 29, 2016. 

Exhibit P-1.

15. Student’s IEP team reconvened on February 29, 2016 at DCPS’ Central

Office.  Mother, Educational Advocate and Head of School 1 participated in the meeting. 

At that meeting, goals for Emotional, Social and Behavioral Development were added to

the IEP.  For Specialized Instruction and Related Services, the IEP provided for Student

to receive 22 hours per week of Specialized Instruction outside general education and

120 minutes per month of Behavioral Support Services.  The final IEP was dated March

1, 2016.  Exhibit R-2.  The IEP team discussed that Student would be provided electives,

lunch and recess in the general education setting.  Exhibit P-9.

16.  By email of March 4, 2016, Petitioner’s Counsel gave notice to DCPS that

the parent did not believe that the March 1, 2016 IEP was appropriate, and reiterated

Student’s need for a separate school for students with learning disabilities and a full-

time IEP in all areas.  Petitioner’s Counsel stated that “we will pursue reimbursement

for the unilateral placement of the student at [Nonpublic School 1].”  Exhibit P-1.

17. By letter of March 10, 2016, DCPS gave notice to the parent that City

School 2 had been identified as Student’s location of services and that the public school

was able to implement Student’s IEP and provide  with the specialized instruction

and related services to which  was entitled.  Exhibit R-6.  By email of March 18, 2016

to Special Education Specialist, Petitioner’s Counsel reiterated that the parent rejected

the March 1, 2016 IEP and intended to continue Student’s unilateral placement at

Nonpublic School 1.  Exhibit P-1.
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18. In a letter sent by email to DCPS on August 5, 2016, Petitioner’s Counsel

gave notice that Mother intended to continue Student’s unilateral placement at

Nonpublic School 1 and to seek reimbursement from DCPS, because DCPS had allegedly

denied Student a FAPE by providing an inappropriate IEP and placement and location

of services for Student in February 2016.  Petitioner’s Counsel also demanded that DCPS

provide an appropriate IEP and placement for Student prior to the start of the 2016-

2017 school year.  DCPS responded the same day that an offer of FAPE would be made

before the start of the school year.  Exhibit P-1.   By letter of August 16, 2016, emailed to

Petitioner’s Counsel, DCPS informed the parent that it had made a FAPE available to

Student with an appropriate IEP and placement and that Student’s location of services

for the 2016-2017 school year would be City School 2.  Exhibit P-1.  By letter of August

18, 2016 addressed to the parent and emailed to Petitioner’s Counsel on August 19,

2016, DCPS gave notice that Student’s location of services was being changed to City

School 3 because  was transitioning to a new grade level.  Exhibit R-7.  Between

February 2016 and the beginning of the 2016-2017 school year, DCPS did not propose

any changes to the IEP it offered Student following the February 29, 2016 IEP team

meeting.   Testimony of Special Education Specialist.

19. Near the end of summer 2016, the parent received a scholarship offer for

Student from Nonpublic School 2.  The parent decided to unilaterally place Student at

Nonpublic School 2 for the 2016-2017 school year.  Petitioner’s Counsel gave DCPS

notice of this change on or about September 6, 2016.  By email of September 16, 2016 to

Petitioner’s Counsel, DCPS’ representative reiterated DCPS’ position that DCPS had

made a FAPE available to Student and that a private placement was not appropriate. 

Exhibit P-1.
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20. Nonpublic School 1 is a full-time special education day school in the

District of Columbia serving students with, primarily, SLD, OHI and MD disabilities. 

For the 2015-2016 and 2016-2017 school years, Nonpublic School 1 has held a

Certificate of Approval issued by the D.C. Office of the State Superintendent of

Education (OSSE).   In the 2015-2016 school year, there were 12 students at Nonpublic

School 1 at Student’s grade level, divided in two clusters.  The class size was small

enough for the teacher to provide Student intensive support.  Student made progress in

the 2015-2016 school year at Nonpublic School 1, but  had to struggle to make that

progress.  Testimony of Head of School 1.

21. Nonpublic School 2 is a full-time special education day school in the

District of Columbia serving Students with LD, ADHD, Language Impairment and

Executive Dysfunction disabilities.  It offers a 10 month program.  There are 30 to 37

students in each grade.  Most academic classes have 6 to 8 students, with larger classes

for electives.  The maximum class size is 15 students.  Nonpublic School 2 holds a

current Certificate of Approval issued by OSSE.  The OSSE approved tuition rate is $

per day.   Testimony of Head of School 2.

22. Student has attended Nonpublic School 2 since the beginning of the 2016-

2017 school year.  Student has had a good transition overall to Nonpublic School 2, after

struggling at the beginning of the year.   has made a small group of friends and

participates more in the school program.  Academically Student has made slow and

steady progress.   works really hard and needs a lot of support and scaffolding of

instruction.  Testimony of Head of School 2.

CONCLUSIONS OF LAW

Based upon the above Findings of Fact and argument of counsel, as well as this
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hearing officer’s own legal research, the conclusions of law of this hearing officer are as

follows:

Burden of Proof

As provided in the D.C. Special Education Student Rights Act of 2014 (Student

Rights Act), the party who filed for the due process hearing, the Petitioner in this case,

shall bear the burden of production and the burden of persuasion, except that where

there is a dispute about the appropriateness of the student’s IEP or placement, or of the

program or placement proposed by DCPS, as in this case, the District shall hold the

burden of persuasion on the appropriateness of the existing or proposed program or

placement; provided that the Petitioner shall retain the burden of production and shall

establish a prima facie case before the burden of persuasion falls on the District.  See

D.C. Code § 38-2571.03(6). 

Analysis

A.

Did DCPS deny Student a FAPE by failing to make any offer of placement or
location of service for Student from February 3, 2016 through March 18, 2016?

On October 27, 2015, after the family moved from Maryland to the District of

Columbia, Mother requested DCPS to offer Student a FAPE. Student was then attending

Nonpublic School 1, where  had been unilaterally placed by the parent since the 2013-

2014 school year.  DCPS completed Student’s eligibility determination on December 18,

2016.  At the parent’s request, Student’s initial IEP meeting was deferred until February

2, 2016.  At the February 2, 2016 meeting, there was considerable disagreement about

Student’s IEP placement and  IEP was not finalized.  DCPS decided that a second

meeting was needed, but the parent’s representatives were not available to meet again



13

until February 29, 2016.  At both the February 2 and February 29, 2016 meetings, the

parent requested that Student’s educational setting be the same as  had at Nonpublic

School 1, namely  “a full-time out of general education IEP in a separate day school.”   

At the February 29, 2016 IEP meeting, overriding the parent and her representatives,

the DCPS IEP team members decided that Student would be placed in a DCPS public

school, where  would receive 22 hours per week of Specialized Instruction and 120

minutes per month of Behavioral Support Services, all outside the general education

setting.  It was discussed at the IEP meeting that Student would be with general

education peers for lunch, recess and some electives.  By email of March 4, 2016 to

Special Education Specialist, Educational Advocate notified DCPS that the parent

rejected the February 29, 2016 IEP and she would continue Student’s unilateral

placement at Nonpublic  School 1.  By letter of March 10, 2016, DCPS gave notice to the

parent that City School 2 had been identified as the location of services to implement

Student’s March 1, 2016 IEP.  By email of March 18, 2016, Petitioner’s Counsel

reiterated to DCPS that the parent rejected the March 1, 2016 IEP and intended to

continue Student’s unilateral placement at Nonpublic School 1.

Petitioner contends that DCPS denied Student a FAPE by not offering  an

educational placement or location of service following the February 2, 2016 IEP team

meeting.  I disagree.  In the District of Columbia, after the child’s IEP team decides the

child’s educational placement, then the DCPS location of services team identifies a

school location to implement the IEP team’s decision.  The IDEA requires that the

District must ensure there is no delay in implementing a child's IEP, including that as

soon as possible following development of the IEP, special education and related

services are made available to the child in accordance with the child's IEP.  See 34 CFR
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§§ 300.103(c), 323(c)(2).  However, in this case, Student’s initial IEP was not completed

and finalized until the February 29, 2016 IEP team meeting, because Educational

Advocate was not available earlier to reconvene the IEP team meeting.  DCPS could not

have properly offered Student an educational placement before that date.  See 34 CFR §

300.116. (Educational placement decisions to be made by the IEP team, including the

parent, and must be based upon the child’s IEP.)  DCPS notified the parent 10 days after

the February 29, 2016 IEP meeting that City School 2 would implement Student’s IEP. 

Considering that the parent had already informed DCPS that she rejected the March 1,

2016 IEP and that Student would remain at Nonpublic School 1, I find that Student was

not denied a FAPE by the 10-day lapse between completion of the initial IEP and DCPS’

identification of the school location to implement the IEP.

B.

–  Was the March 1, 2016 IEP offered by DCPS for Student inappropriate
because the hours and type of special education services offered were
insufficient to meet Student’s needs; because DCPS unilaterally
determined the hours and delegated the placement decision to a team that
did not involve the parents or those knowledgeable about the student and
because the IEP failed to include information about the student’s
placement and LRE?

–   Did DCPS deny Student a FAPE by failing to provide an appropriate
educational placement and corresponding location of services to the student
starting on February 3, 2016 and continuing until August 19, 2016?

–   Did DCPS deny Student a FAPE by failing to offer an educational
placement/program and corresponding location of services prior to the
2016-2017 school year by not ensuring that  proposed IEP was revised
and updated as appropriate and that  was provided a suitable
educational placement, by not including the parent in educational decision
making for the current school year and not identifying the specific setting
or program where Student would be placed at City School 3?

 Student’s initial DCPS IEP was completed at an IEP team meeting on February

29, 2016.  This proposed IEP, dated March 1, 2016, provided for Student to receive 22
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hours per week of Specialized Instruction outside general education and 120 minutes

per month of Behavioral Support Services.  The IEP team discussed that Student would

be with  general education peers for lunch, recess and some elective classes.  Mother

rejected the proposed IEP and kept Student at Nonpublic School 1, where  had been

enrolled since the 2013-2014 school year.  Subsequent to February 29, 2016, there was

no effort to revise Student’s initial IEP, which DCPS proposed to implement at City

School 3 for the 2016-2017 school year.  In August 2016, the parent again gave notice to

DCPS that she rejected the IEP and, for the 2016-2017 school year, she enrolled Student

in Nonpublic School 2.  Mother seeks reimbursement for her private school expenses

from February 3, 2016 through the end of the 2015-2016 school year at Nonpublic

School 1 and for the current school year at Nonpublic School 2.

As justification for her claim for reimbursement for her unilateral placement of

Student at the private schools, the parent alleges that the March 1, 2016 IEP was

inadequate because it did not meet Student’s need for a full-time out of general

education IEP in a separate day school.  DCPS maintains that the IEP was appropriate

for Student.  Under the IDEA, parents who unilaterally decide to place their disabled

child in a private school, without obtaining the consent of local school officials, “do so at

their own financial risk.” Florence County Sch. Dist. Four v. Carter, 510 U.S. 7, 15, 114

S.Ct. 361, 126 L.Ed.2d 284 (1993) (quoting Sch. Comm. of the Town of Burlington v.

Dep’t of Educ., 471 U.S. 359, 374, 105 S.Ct. 1996, 85 L.Ed.2d 385 (1985)).  “As

interpreted by the Supreme Court, IDEA requires school districts to reimburse parents

for their private-school expenses if (1) school officials failed to offer the child a free

appropriate public education in a public or private school; (2) the private-school

placement chosen by the parents was otherwise “proper under the Act”; and (3) the
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equities weigh in favor of reimbursement—that is, the parents did not otherwise act

“unreasonabl [y].” Leggett v. District of Columbia, 793 F.3d 59, 66–67 (D.C. Cir. 2015)

(citing Carter, supra, 510 U.S. at 15–16, 114 S.Ct. 361; 20 U.S.C. § 1412(10)(C)(iii)(III)).

The indispensable condition for reimbursement from the Leggett decision is that

the District failed to offer the child a FAPE – which leads to the principle query in this

case: Did DCPS meet its obligations to Student in developing the March 1, 2016 IEP?  In

Moradnejad v. District of Columbia, 177 F. Supp. 3d 260 (D.D.C. 2016), the Court

adopted the Report and Recommendation of U.S. Magistrate Judge G. Michael Harvey,

which explained how a court or a hearing officer must assess an IEP:

The Supreme Court explained in [Bd. of Educ. v. Rowley, 458 U.S. 176,
102 S.Ct. 3034, 73 L.Ed.2d 690 (1982)] that a court’s assessment of an IEP
involves two inquiries:

First, has the State complied with the procedures set forth in
the [IDEA]? And second, is the [IEP] developed through the
[IDEA’s] procedures reasonably calculated to enable the
child to receive educational benefits? If these requirements
are met, the State has complied with the obligations imposed
by Congress and the courts can require no more.

Moradnejad at 274-75.  In Endrew F. ex rel. Joseph F. v. Douglas Cty. Sch. Dist. RE-1,

137 S. Ct. 988 (2017), the U.S. Supreme Court elaborated on the “educational benefits”

requirement pronounced in Rowley:

To meet its substantive obligation under the IDEA, a school must offer an
IEP reasonably calculated to enable a child to make progress appropriate
in light of the child’s circumstances. . . . Any review of an IEP must
appreciate that the question is whether the IEP is reasonable, not whether
the court regards it as ideal. . . . When a child is fully integrated in the
regular classroom, as the Act prefers, what that typically means is
providing a level of instruction reasonably calculated to permit
advancement through the general curriculum. . . .  If that is not a
reasonable prospect for a child,  IEP need not aim for grade-level
advancement.  But  educational program must be appropriately
ambitious in light of his circumstances, just as advancement from grade to
grade is appropriately ambitious for most children in the regular



17

classroom. The goals may differ, but every child should have the chance to
meet challenging objectives.

Endrew F., supra, 137 S. Ct. at 999–1000 (citations omitted).

Procedural Claims

With regard to the first, procedural, aspect of the Rowley inquiry, Petitioner

alleges that DCPS did not comply with the IDEA’s procedural requirements because the

District “unilaterally” determined the hours of special education services in the

proposed March 1, 2016 IEP, delegated the Student’s educational placement decision to

the DCPS location of services team and failed to include information about Student’s

placement and LRE in the IEP.

The IDEA requires that for all IEP team meetings, the education agency take

steps to ensure that the parent is present or is afforded the opportunity to participate. 

See 34 CFR § 300.322(a).  With regard to the hours of services in the March 1, 2017 IEP,

this decision was made by the IEP team at the February 29, 2016 meeting.  Mother and

Educational Advocate attended the meeting.  Although they did not obtain for Student a

full-time IEP in a separate day school, they did participate and were able to persuade

DCPS to change the setting for Student’s services from primarily general education, as

DCPS originally proposed, to 22 hours per week outside general education.

Nor did the IEP team delegate its educational placement decision to DCPS’

location of services team.  The IEP team discussed Student’s least restrictive

environment (LRE), including the parent’s desire for Student to be placed in a separate

special education day school.  The team decided that Student’s LRE was a combination

setting, where Student would receive nearly all of  academic instruction, outside of

general education, in a special class.  This setting is specified on the March 1, 2016 IEP
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in the Special Education and Related Services and Least Restrictive Environment

sections.

It is true that DCPS’ location of services team decided the specific school

locations where the proposed IEP would be implemented – City School 2 for the 2015-

2016 school year and City School 3 for the current school year.  This was not a

procedural violation.  The IDEA requires that the IEP team determine a student’s

educational placement, not the specific school that a student will attend.  “[E]ducational

placement refers to ‘the classes, individualized attention and additional services a child

will receive—rather than the ‘bricks and mortar’ of the specific school.’” Aikens v.

District of Columbia,  950 F.Supp.2d 186, 191 (D.D.C.2013), citing T.Y. v. N.Y.C. Dep’t

of Educ., 584 F.3d 412, 419 (2d Cir.2009).  But see Eley v. District of Columbia, 2014

WL 2507937, 11 (D.D.C. Jun. 4, 2014) (Location where educational services are to be

implemented is a vital portion of a student’s educational placement.)  I conclude that the

evidence establishes that the February 29, 2016 IEP team decided Student’s educational

placement and that Mother and Educational Advocate meaningfully participated in the

team’s decision, although they disagreed with the outcome.  See Hawkins v. District of

Columbia,  692 F.Supp.2d 81, 84 (D.D.C.2010).  (Right conferred by the IDEA on

parents to participate in the formulation of their child’s IEP does not constitute a veto

power over the IEP team’s decisions.) 

Petitioner also alleges that DCPS violated the IDEA’s procedural requirements by

not identifying the specific setting or program where Student would be placed at City

School 3 for the current school year.  However, the March 1, 2016 IEP is clear that

Student would be in a combination setting with general education peers for a small part

of the school day and would receive nearly all academic instruction outside of general
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education.  DCPS notified the parent that the IEP would be implemented at City School

3.  The IDEA does not require that the specific program within the school be identified. 

See U.S. Department of Education, Assistance to States for the Education of Children

with Disabilities, 71 Fed. Reg. 46579, 46662 (August 14, 2006) (Public agencies only

required to include information in IEP which is explicitly required by the IDEA.) 

Substantive Claim

I turn, next, to the second, substantive, prong of the Rowley/Endrew F. inquiry:

Was the March 1, 2016 IEP, which DCPS offered Student both for the last quarter of the

2015-2016 school year and for the 2016-2017 school year, reasonably calculated to

enable Student to make progress appropriate in light of this student’s individual

circumstances?  The focus of the parent’s complaint is that due to the severity of

Student’s learning disorder, all of  academic instruction needed to be provided in a

special education setting but the March 1, 2017 IEP provided for Student to be in classes

with nondisabled peers for part of the school day.  The parent also contends that

Student requires special education support at lunch and recess due to  ADHD

condition.

The March 1, 2016 IEP provided for Student’s placement outside general

education for 22 hours per week, with Specialized Instruction support.  According to

DCPS School Psychologist, Student would be in class with nondisabled peers for about

45 minutes per day.  DCPS School Psychologist opined that this program was

appropriate because Student would only be in general education for electives classes

that were not academically demanding.  However, the March 1, 2016 IEP does not

indicate which classes Student would attend in the regular education setting or specify

that those classes would not be academically demanding.  If the IEP team’s intent was
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for Student to receive Specialized Instruction for all classes which were academically

demanding, that should have been stated in the IEP.  See Aikens, supra (“[E]ducational

placement refers to ‘the classes, individualized attention and additional services a child

will receive . . .” Id. at 682 (emphasis supplied.))  See, also, A.K. v. Alexandria City Sch.

Bd., 484 F.3d 672, 682 (4th Cir.2007) (“In evaluating whether a school district offered a

FAPE, a court generally must limit its consideration to the terms of the IEP itself.”)

At the February 29, 2016 IEP meeting, Head of School 1 told the IEP team that

Student needed Specialized Instruction for all courses because of  need for structure

in school and because reading is involved in all classes.  At the due process hearing,

Head of School 1 opined that Student’s academic functioning was so low that  would

struggle in any class that had a demand for reading, not just in core academic classes. 

Speech-Language Director from Nonpublic School 2 similarly opined in her testimony

that due to  language difficulties, Student needs support with listening, speaking,

reading and writing in all classes.  These experts’ opinions were supported by

assessment data.  Student’s academic achievement scores on  the independent

comprehensive psychological evaluation administered in September 2015 indicated that

 Broad Reading achievement level was some 5 school years behind grade

expectations.  More recently, on the Gray Oral Reading Tests-Fifth Edition (GORT-5)

administered in January 2017, Student attained “Poor” scores on Reading Rate,

Accuracy, Fluency and Comprehension.

Petitioner’s experts have had extensive opportunity to observe Student in school

and I found credible their testimony that Student needs Specialized Instruction in

elective classes as well as in “core” academic courses.  Further, even though DCPS

psychologist opined that general education classes would be appropriate for Student for
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electives that are not academically demanding, she agreed that Student would need

Specialized Instruction for classes that are content-laden and reading intensive. As

Principal testified, electives classes at City School 2, do include courses, such as foreign

languages, health, art and music that are, presumably, reading intensive.  Under the

Student Rights Act, DCPS has the burden of persuasion that the March 1, 2016 IEP was

appropriate for Student, even though the IEP did not provide Specialized Instruction,

outside general education, for all of academic classes.  I find that DCPS has not met that

burden.

With regard to Student’s alleged need for placement outside of general education

for lunch and recess, I found the parent’s experts less persuasive.  Head of School 1

testified that lunch with general education peers could be a problem for Student because

 had a problem with self-control in unstructured situations.  However, DCPS

Psychologist pointed out that there was no indication in Student’s records, such as

behavior logs, incident reports or other data to support a concern that Student would act

out or have behavior issues in the lunch setting.  She opined that Student would benefit

from exposure to nondisabled peers in settings that were not academically challenging,

including the opportunity to learn important life skills and social skills and to build self

confidence.  Moreover, the IDEA requires that students with disabilities be placed in the

“least restrictive environment” so that they can be educated in an integrated setting with

students who are not disabled to the maximum extent appropriate.  See, e.g., Smith v.

District of Columbia,  846 F.Supp.2d 197, 200 (D.D.C. 2012).  I find that DCPS has met

its burden of persuasion that Student does not require an outside of general education

setting for lunch.  (Principal testified that there is no recess offered at City School 3.)

In sum, I find, by the preponderance of the evidence, that at the time the March 1,
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2016 IEP was developed, Student required Specialized Instruction support, outside

general education, for at least all classes that are reading intensive or academically

challenging.  DCPS has not met its burden of persuasion that its proposed March 1, 2016

IEP, which did not specify that Student would receive Specialized Instruction for all

such classes, was reasonably calculated to enable Student to make progress appropriate

in light of  circumstances.  See Endrew F., supra.  I conclude that DCPS failed to offer

Student a FAPE.

In order to establish entitlement to reimbursement for a unilateral placement,

the Leggett decision further requires the parent to show that the private-school

placement was otherwise “proper” under the IDEA and that the equities weigh in favor

of reimbursement.  Id., 793 F.3d at 66–67.  A parent’s unilateral private placement is

proper under the IDEA so long as it is “reasonably calculated to enable the child to

receive educational benefits.” Id. at 71 (citing Rowley, supra, 450 U.S. at 207.)  Both of

the private schools selected by Mother offered the parent substantial tuition assistance

to make it financially possible for Student to attend. Both private schools are full-time

special education day schools in the District of Columbia and each has been granted a

Certificate of Approval by OSSE to enroll children with Student’s disabilities.  Further,

based upon the testimony of Head of School 1 and Head of School 2, I find that Student

has made academic progress in the respective private programs.  Cf. Smith v. District of

Columbia,  846 F.Supp.2d 197, 201 (D.D.C. 2012) (Academic progress is one of the

“yardsticks” used by courts to assess the validity and sufficiency of an IEP.)   I conclude

that the parent’s choices of Nonpublic School 1 and Nonpublic School 2 for Student were

proper under the IDEA.

Finally, with regard to the equities, the IDEA provides that the cost of
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reimbursement for a unilateral private placement may be reduced or denied if at least

ten business days prior to the removal of the child from the public school, the parents

did not give written notice to the public agency that they were rejecting the placement

proposed by the public agency to provide FAPE to their child, including stating their

concerns and their intent to enroll their child in a private school at public expense.  See

34 CFR § 300.148(d).  DCPS complains that after timely notifying the District in August

2016 that she rejected DCPS’ proposed IEP for Student and that she would seek DCPS’

reimbursement for Student’s enrollment at Nonpublic School 1 for the 2016-2017 school

year, the parent decided to enroll Student at Nonpublic School 2 instead.  DCPS’

Counsel argues that the parent’s decision to move Student to a different private school,

without prior notice to the District, affects the equities of the parent’s reimbursement

claim. 

The parent’s failure to notify DCPS before the start of the school year that

Student would attend Nonpublic School 2 instead of Nonpublic School 1 has no

significance.  The IDEA does not require the parent to identify in advance which private

school the child will attend, and in this case, both schools were “proper” under the

IDEA.  In sum, I find that DCPS failed to offer Student a FAPE from March 1, 2016

forward, the private schools chosen by the parent, Nonpublic School 1 and Nonpublic

School 2, were proper under the IDEA and the equities support reimbursement. 

Therefore, under the criteria set by the D.C. Circuit in the Leggett decision, DCPS must

reimburse the parent for her private school expenses incurred for Student after the

parent rejected DCPS’ proposed March 1, 2017 IEP. 

The parent also requests that I order DCPS to place and fund the student at

Nonpublic School 2 prospectively for, at a minimum, the remainder of the 2016-2017
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school year and continuing until or unless DCPS offers a FAPE to Student.  As of the due

process hearing date, DCPS had not offered Student an appropriate IEP and educational

placement.  Clearly,  it would be too disruptive for Student to require  to change

schools before the end of the current, 2016-2017,  school year.  Cf. Branham v.

Government of the Dist. of Columbia, 427 F.3d 7, 12-13 (D.C. Cir. 2005) (Asking

whether setting aside placement order might disrupt child’s education.)  Therefore, I

will require DCPS to fund parent’s tuition obligation for Student’s placement at

Nonpublic School 2 for the remainder of the private school’s 2016-2017 school year.  I

will also order DCPS to ensure that a new IEP for Student is promptly developed, in

collaboration with Student’s educators at Nonpublic School 2, in accordance with this

decision and the requirements of the IDEA.

ORDER

Based upon the above Findings of Fact and Conclusions of Law, it is hereby

ORDERED:

1. Upon receipt of documentation of payment by the parent, as may be
reasonably required, DCPS shall, without undue delay, reimburse the
parent her actual costs for tuition and related covered expenses for
Student’s enrollment at Nonpublic School 1 for the period March 1, 2016
through the end of the private school’s 2015-2016 regular school year,
including reasonable transportation expenses between the parent’s
residence in the District and Nonpublic School 1.  DCPS shall not be
required to reimburse any tuition or other costs for which the student
received financial aid or a scholarship from Nonpublic School 1;

2. Upon receipt of documentation of payment by the parent, as may be
reasonably required, DCPS shall, without undue delay, reimburse the
parent for her actual costs for tuition and related covered expenses for
Student’s enrollment at Nonpublic School 2 for the private school’s 2016-
2017 regular school year, including reasonable transportation expenses
between the parent’s residence in the District and Nonpublic School 2. 
DCPS shall not be required to reimburse any tuition or other costs for
which the student received financial aid or a scholarship from Nonpublic
School 2;
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3. DCPS is ordered to ensure that Student’s IEP is promptly reviewed and
revised as appropriate, in accordance this decision and with 34 CFR §
300.320 et seq.  DCPS shall ensure that input on Student’s present levels
of performance and  educational needs is obtained from Nonpublic
School 2 and DCPS shall use diligence to have a representative from
Nonpublic School 2 attend the IEP team meeting.  DCPS shall ensure that
the revised IEP is completed before the end of Nonpublic School 2's 2016-
2017 regular school year and that the parent and her designees(s) have
timely access for observing any special educational program proposed for
Student by DCPS, as required by the Student Rights Act.

4. All other relief requested by the Petitioner herein is denied. 

Date:     May 16, 2017            s/ Peter B. Vaden                      
Peter B. Vaden, Hearing Officer

NOTICE OF RIGHT TO APPEAL

This is the final administrative decision in this matter.  Any party aggrieved by
this Hearing Officer Determination may bring a civil action in any state court of
competent jurisdiction or in a District Court of the United States without regard to the
amount in controversy within ninety (90) days from the date of the Hearing Officer
Determination in accordance with 20 U.S.C. § 1415(I).

cc: Counsel of Record
Office of Dispute Resolution
OSSE - SPED
DCPS Resolution Team




