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      ) 
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(“DCPS”),     ) ODR Hearing Room:  2006 
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      ) 

 

 

HEARING OFFICER DETERMINATION 
 

Background 

 

Petitioner, Student’s Parent, pursued a due process complaint alleging that Student 

had been denied a free appropriate public education (“FAPE”) in violation of the Individuals 

with Disabilities Education Improvement Act (“IDEA”) because  was not provided 

appropriate Individualized Education Programs (“IEPs”) and placement, along with failure 

to fully implement  IEPs.  DCPS responded that Student was provided appropriate IEPs 

and placement, and  IEPs were properly implemented.   

 

Subject Matter Jurisdiction 

 

Subject matter jurisdiction is conferred pursuant to IDEA, 20 U.S.C. § 1400, et seq.; 

the implementing regulations for IDEA, 34 C.F.R. Part 300; and Title V, Chapter E-30, of 

the District of Columbia Municipal Regulations (“D.C.M.R.”).  

 

Procedural History 

Following the filing of the due process complaint on 3/3/17, the case was assigned to 

the undersigned on 3/7/17.  DCPS filed a timely response on 3/13/17, and did not challenge 

jurisdiction.  The resolution session meeting took place on 3/15/17, but the parties neither 

settled the case nor terminated the 30-day resolution period, which ended on 4/2/17.  A final 

                                                 

 
1 Personally identifiable information is provided in Appendix A, including terms initially set 

forth in italics. 
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decision in this matter must be reached no later than 45 days following the end of the 

resolution period, which requires a Hearing Officer Determination (“HOD”) by 5/17/17. 

The due process hearing took place on 5/5/17 and 5/9/17 and was closed to the 

public.  Petitioner was represented by Petitioner’s counsel.  DCPS was represented by 

Respondent’s counsel.  Petitioner was present during most of the hearing.   

Petitioner’s Disclosures, submitted on 4/28/17, contained documents P1 through 

P52, which were admitted into evidence without objection.  Respondent’s Disclosures, 

submitted on 4/24/17, contained documents R1 through R18, which were admitted into 

evidence without objection.   

Petitioner’s counsel presented 5 witnesses in Petitioner’s case-in-chief (see 

Appendix A): 

1. Educational Advocate 1 (qualified without objection as an expert in 

Psychology) 

2. Educational Advocate 2 (objection sustained – not qualified as an expert) 

3. Director of Clinical Services (at Nonpublic School) 

4. Parent 

5. Psychologist (qualified without objection as an expert in School Psychology) 

Respondent’s counsel presented 3 witnesses in Respondent’s case (see Appendix A): 

1. Special Education Teacher (objection sustained – not qualified as an expert) 

2. Social Worker (qualified without objection as an expert in Social Work) 

3. Special Education Coordinator and LEA Representative (“Special Education 

Coordinator”) (qualified without objection as an expert in Special Education 

Programming) 

The issues to be determined in this Hearing Officer Determination are: 

Issue 1:  Whether DCPS denied Student a FAPE by failing to provide (a) an 

appropriate IEP and/or LRE and/or placement during 2016/172 and particularly following a 

1/30/17 meeting, where  has regressed academically and escalated behaviorally, and/or (b) 

an appropriate IEP on 11/3/15 with sufficient instructional and behavioral supports to permit 

                                                 

 
2 All dates in the format “2016/17” refer to school years. 
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progress.3  Respondent has the burden of persuasion, if Petitioner establishes a prima facie 

case. 

Issue 2:  Whether DCPS denied Student a FAPE by failing to fully implement  

IEP since the beginning of 2016/17 by providing only approximately one-third of  

required specialized instruction at times.  Petitioner has the burden of persuasion on this 

issue. 

Petitioner seeks the following relief:   

1. A finding that Student was denied a FAPE. 

2. Within 10 school days, DCPS shall convene an IEP team meeting to revise 

Student’s IEP to increase  Behavioral Support Services (“BSS”) and 

provide placement in a fulltime therapeutic setting.   

3. Within 10 school days, DCPS shall place and fund Student with 

transportation at Nonpublic School. 

4. DCPS shall provide compensatory education for any denial of FAPE.4 

5. Any other just and equitable relief.     

    

The parties were permitted to submit citations after the hearing, but did not do so.  

Findings of Fact 

 

After considering all the evidence, as well as the arguments of both counsel, the 

Findings of Fact5 are as follows: 

                                                 

 
3 Issue 1 combines issues I and IV in the due process complaint (pp. 5 & 9). 
4 Petitioner’s counsel was put on notice at the prehearing conference that Petitioner must 

introduce evidence supporting the requested compensatory education, including evidence of 

specific educational deficits resulting from Student’s alleged denial of FAPE and the 

specific compensatory measures needed to best correct those deficits, i.e., to elevate Student 

to the approximate position Student would have enjoyed had Student not suffered the 

alleged denial of FAPE.  Respondent was encouraged to be prepared to introduce evidence 

contravening the requested compensatory education in the event a denial of FAPE is found. 
5 Footnotes in these Findings of Fact refer to the sworn testimony of the witness indicated or 

to an exhibit admitted into evidence.  To the extent that the Hearing Officer has declined to 

base a finding of fact on a witness’s testimony that goes to the heart of the issue(s) under 

consideration, or has chosen to base a finding of fact on the testimony of one witness when 

another witness gave contradictory testimony on the same issue, the Hearing Officer has 

taken such action based on the Hearing Officer’s determinations of the credibility and/or 

lack of credibility of the witness(es) involved. 
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1. Student is a resident of the District of Columbia; Petitioner is Student’s Parent.6  

Student is Age and in Grade at Public School.7  Student has received special education 

services for several years with a disability classification of Other Health Impairment 

(“OHI”) due to Attention Deficit Hyperactivity Disorder (“ADHD”) or Attention Deficit 

Disorder (“ADD”).8  On 1/25/17 Student was found eligible for special education services 

as a child with Multiple Disabilities: Specific Learning Disability and Other Health 

Impairment.9   

2. The special education services provided to Student changed little over time, with 8 

hours/week of specialized instruction outside general education on  1/28/14 and 12/17/14 

IEPs increasing to 10 hours/week in  11/4/15 and 9/28/16 IEPs.10  The 1/25/17 IEP 

increased specialized instruction to 15 hours/week outside general education, which Parent 

asserted was insufficient, but agreed to have implemented.11  As for Behavioral Support 

Services, each of Student’s 5 IEPs provided 120 minutes/month.12   

3. On the 12/17/14 IEP Student’s goals and baselines were repeated from the 1/28/14 

IEP.13  On the 11/4/15 IEP Student’s goals were again repeated (except for a math goal), and 

the present levels and baselines were copied from the prior IEP.14  On the 9/28/16 IEP, 

Student’s goals were again repeated.15   

4. DCPS’s 12/27/16 comprehensive psychological evaluation emphasized Student’s 

“poor academic performance, disruptive behaviors such as fighting  peers, tantruming, 

failing to comply with rules and adult directives, arguing with adults, refusing to attend and 

participate in academic activities, and displaying oppositional/defiant behaviors.”16  Further, 

Student “does not consistently participate in learning activities in the classroom [and] 

currently performs below grade level in all academic subjects.”17   

5. Student’s cognitive skills are average or above average;  has the potential to 

produce average work in the academic setting.18  Despite having the potential, educational 

                                                 

 
6 Parent.   
7 Parent; P2-3.  
8 P4-1; P6-1; P8-1; P10-1; P11-1.   
9 R5-1; P2-1; Educational Advocate 1.   
10 P11-9; P8-9; P6-9; P4-11.   
11 P2-12; P1-1.   
12 P11-9; P8-9; P6-9; P4-11; P2-12 (the 1/25/17 IEP also added 30 minutes/month of 

Occupational Therapy inside general education and 30 minutes/month of Occupational 

Therapy consultation services).   
13 P8; P11.   
14 P6; P8.   
15 P4; P6; P49-2; Psychologist.   
16 R6-1.   
17 R6-1; R7-3.   
18 R6-18; Psychologist; Educational Advocate 1.   
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testing reflected that Student’s academic functioning is far below grade level.19  Student is 3 

years behind in both reading and math.20  The grades on Student’s report card for the first 

term of 2016/17 were mostly Below Basic for academic subjects and notably worse than the 

year before; Student’s work habits, personal and social skills also worsened.21  Student’s 

Woodcock-Johnson assessments showed regression in 2017 compared to 2013.22  

Specifically, in the Woodcock-Johnson subtest of Letter-Word Identification Student’s score 

of 87 on 5/2/13 dropped to 62 on 1/18/17; in Applied Problems  2013 score of 98 

dropped to 67 in 2017; in Spelling  score of 95 dropped to 66; and in Passage 

Comprehension  score of 96 dropped to 61.23   

6. Standardized testing revealed that Student’s academic levels are far behind where 

they should be:  Student’s PARCC assessment showed that  was on level one in both math 

and reading;  TRC scores were “far below”;  most recent iReady score was a level 

one, which is below performance; and his WRAT is in the borderline range.24  Student’s IEP 

team noted on 11/4/15 that  “scored below grade level on TRC and DIBELS [and]  

functional performance is low.”25  Even though Student has been receiving special 

education services for several years,  has made “minimal progress” and can’t access  

education.26   

7. Student’s BIP stated that Student is “often not available, physically, emotionally and 

mentally for learning.”27  Student was in crisis a great deal of the time at school and spent 

significant time out of the classroom recovering from “meltdowns.”28  In 2016/17 Student 

had numerous emotional meltdowns and tantrums;  often refused to transition from recess 

to the classroom, and avoided class by having a meltdown.29  For instance, when not 

allowed to participate in a costume parade because of  behavior, Student had a severe 

emotional meltdown, crying and screaming loudly and refusing to move, even though Parent 

was there.30   

8. Student’s behavior impeded  own learning as well as  peers’ learning through 

frequent distractions.31  Student had a very low frustration level and cried a lot;  wanted to 

                                                 

 
19 R4-3.   
20 R6-8; R3-3 (citing Lexia); R4-6; P2-3; Parent.   
21 P34-1; P37-1.   
22 Educational Advocate 1; Educational Advocate 2; Special Education Coordinator; P49-5.   
23 P22-2; P15-24.   
24 R6-18.   
25 P7-5.   
26 R6-19; Educational Advocate 1.   
27 R12-1.   
28 Educational Advocate 1; Parent.   
29 R8-3; P2-8; Parent.   
30 R8-3.   
31 Educational Advocate 1; P6-2.   



Hearing Officer Determination  

Case No. 2017-0064 

 

 

 

 

 

6 

do well, but was often not able to.32  “Aggressive, defiant and non-compliant behavior 

erupts when  preference for socializing is not addressed.”33  When Student didn’t want to 

do the work,  engaged in disruptive behavior.34  Social Worker would often work with 

Student beyond the time required for BSS on  IEP.35  According to Service Trackers, in 

September 2016 Social Worker spent 120 minutes in consultation with or for Student on 

9/7/16, 60 minutes with Student on 9/12/16, 60 minutes on 9/13/16 (small group), 90 

minutes on 9/16/16, 30 minutes on 9/23/16, and 225 minutes on 9/26/16, for a total of 585 

minutes for the month.36   

9. Student had to get used to a new special education teacher at the beginning of 

2016/17 and was reluctant to go to receive  special education services in the early months 

of 2016/17.37  When Student refused to go to special education, Special Education Teacher 

would go get  herself or call for an escort to bring Student to her special education 

classroom.38  While many of Student’s scheduled times for special education were missed, 

Student’s hours were made up at other times, as reflected on the Attendance Notes 

maintained by Special Education Teacher.39   

10. Parent believed that Special Education Teacher told her during a parent-teacher 

conference in November 2016 that Student had received only 35 hours of special education 

from the beginning of 2016/17 to that point, even though  should have received about 150 

hours.40  Parent and her advocate stated their concern about the low level of services at a 

meeting of the IEP team in January 2017 and believed the team accepted their facts as they 

did not dispute them.41  The assertion of missing services was not included in the notes of 

the meeting, as Educational Advocate 2 acknowledged.42  Special Education Teacher firmly 

rebutted the assertion that she had told Parent that Student had received only 35 hours of 

special education services by November 2016.43  Special Education Teacher further testified 

that at the January meeting Parent asserted that she had been told that Student had missed 

25% of  services.44  Special Education Teacher credibly testified that she had not told 

Parent either version, and that any mention to Parent of Student missing  special 

                                                 

 
32 Id.     
33 R12-1.   
34 R13-3.   
35 Social Worker; R13-3; P41.   
36 P41-1,2,3.   
37 R1; R4-6; Social Worker; Special Education Teacher.   
38 Special Education Teacher; R1.   
39 Id.    
40 Parent.   
41 Educational Advocate 2; Parent.   
42 Educational Advocate 2.   
43 Special Education Teacher.   
44 Id.     



Hearing Officer Determination  

Case No. 2017-0064 

 

 

 

 

 

7 

education services would have also noted that Student was given extra time to make up 

services.45    

11. Student’s disruptive behavior improved once  was readily attending special 

education classes.46  Most of Student’s refusal to work occurred in general education.47  

Student was often absent from general education due to something that happened at lunch or 

recess, but when present in general education Student refused to work a majority of the 

time.48   

12. Working with Special Education Teacher, Student is using the technology and 

strategies  is learning for math and writing.49  Student is capable of working in a small 

group of 3-8 children, but not with a large group.50  Student’s general education class has 

about 21-25 children.51   

13. Student had to adjust to a new general education teacher in 2016/17, as well as a 

special education teacher, and showed some improvement over the second marking period.52  

Special Education Teacher reported in late 2016 that Student’s behavior had improved so 

that  will sit quietly and work;  is “much better” about coming to work with her.53  By 

early 2017, Student appeared to be doing better and in “full control of  emotions.”54  As 

of January 2017, Social Worker is seeing progress in the area of Student’s emotional, social 

and behavioral development, and is able to get Student to connect how  behavioral issues 

are keeping  from the results  desires, such as playing on the basketball team.55  At the 

same time, Student’s aggressive behavior increased.56   

14. A School Behavior Chart, completed at school weekly from October 2016 to 

February 2017 to provide information to Student’s psychiatrist, indicates improvement over 

time, despite many ups and downs.57  Parent is receiving fewer calls now from Public 

                                                 

 
45 Special Education Teacher.   
46 R7-2.   
47 R7-2; R4-6; Parent.   
48 R13-3.   
49 Special Education Teacher.   
50 Id.    
51 Id.     
52 P2-8.   
53 R6-8; R4-6.   
54 R7-3.   
55 Social Worker; R3-6.   
56 R3-6.   
57 P25.   
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School, but isn’t sure that is because Student is doing better.58  Student is having fewer 

meltdowns, but Parent thinks they may be more severe when they occur.59   

15. Social Worker has a good relationship with Student and  is willing to talk about 

 feelings with her now, although not initially.60  Student repeatedly stated during 

individual sessions that  family impacts  behavior and that  misses  biological 

mother; Student would always want to see her during  meltdowns.61  Student reconnected 

with  biological mother in late 2016.62  Since Spring break Student has been able to see 

 biological mother more and now is more “settled” so that is not a hot item for  

anymore.63   

16. Student is doing much better now than at the beginning of the school year socially 

and behaviorally and seems a “totally different child.”64  Student is now doing quite well at 

school;  is calm and hasn’t had any recent behavioral incidents;  reported to Social 

Worker what  just learned and was interested in it.65  Social Worker asked Student why  

was doing better and  responded that  didn’t want to be taken away from Public School 

and sent to Nonpublic School.66   

17. Repeating Student’s goals from year to year indicated either that they were too 

difficult and needed to be adjusted or that more service hours were needed for Student to 

reach the goals.67  Repeating goals indicated a lack of progress by Student, who needed 

more service hours.68   

18. Student needed more specialized instruction hours outside general education on  

IEPs.69  Student needed a more restrictive setting, and would benefit from a therapeutic 

setting, although  does not need to be fulltime out of general education at this stage.70  

Special Education Teacher does not view Nonpublic School or any private day school to be 

Student’s LRE, as  needs can be met at DCPS, even if a different school is needed.71   

                                                 

 
58 Parent.   
59 Id.    
60 Social Worker.   
61 Social Worker; R8-4.   
62 R6-9.   
63 Social Worker.   
64 Special Education Teacher; Social Worker.   
65 Social Worker.   
66 Id.    
67 Educational Advocate 1.   
68 Psychologist.   
69 Id.     
70 Id.     
71 Special Education Teacher.   
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19.  Student’s IEP team noted on 9/28/16 that Student “outright refuses to do work; [is] 

very disrespectful; refuses direction” and kicks and “does other destructive behaviors.”72   

20. Student’s problems increased over time, but  special education services did not 

change much.73  Student’s 11/4/15 IEP should have been increased to 10-15 hours/week of 

specialized instruction outside general education.74   

21. Student’s need for BSS to improve social emotional functioning is repeated in each 

IEP, with the recommendation repeated that Student be “provided with behavior support 

services to include counseling, behavior management and consultation with teacher and  

caregivers to ensure that interventions are consistently implemented” to improve  ability 

to access the general education curriculum.75  Student needs at least double the BSS on  

IEP.76   

22. Student’s psychiatrist on 9/14/16 recommended that special education continue with 

modified school work, noting that large class size and general education work were stressors 

for .77  Student’s psychiatrist on 11/15/16 recommended a new special education 

placement for Student with more attention to  needs, again noting that large class size and 

general education work were stressors for .78  Parent promptly delivered these 

recommendations to Public School.79   

23. Petitioner’s compensatory education plan is calculated to remedy harm from 

inappropriate IEPs beginning on 11/4/15 and failure to fully implement Student’s IEPs in 

2016/17.80  The hours proposed are intended to put Student where  would have been if  

had received a FAPE and are not intended to make up the service hours missed (which 

would require a greater number of compensatory education hours).81  Tutoring for 108 to 

216 hours (3 times a week for an hour or two) would address academic problems; mentoring 

of 160 hours (2 times a week for an hour at a time) would be helpful for coping with 

academic deficits and addressing emotional regulation and self-esteem.82  In addition, the 

compensatory education plan calls for a basketball camp during the summer of 2017 and 

placement in a fulltime, therapeutic day school.83   

                                                 

 
72 P5-5.   
73 Educational Advocate 1.   
74 Id.     
75 P2-9; P4-8; P6-7; P8-7; P11-7.   
76 Psychologist; Educational Advocate 2.   
77 P24-1.   
78 Id.     
79 Parent.   
80 Educational Advocate 1.   
81 Id.   
82 Educational Advocate 1; P49-10.   
83 P49-10; Educational Advocate 1.   
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Conclusions of Law 

 

Based on the Findings of Fact above, the arguments of counsel, as well as this 

Hearing Officer’s own legal research, the Conclusions of Law are as follows:   

The overall purpose of the IDEA is to ensure that “all children with disabilities have 

available to them a free appropriate public education that emphasizes special education and 

related services designed to meet their unique needs and prepare them for further education, 

employment, and independent living.”  20 U.S.C. § 1400(d)(1)(A).  See Boose v. Dist. of 

Columbia, 786 F.3d 1054, 1056 (D.C. Cir. 2015) (the IDEA “aims to ensure that every child 

has a meaningful opportunity to benefit from public education”). 

“The IEP is ‘the centerpiece of the statute’s education delivery system for disabled 

children.’” Endrew F. ex rel. Joseph F. v. Douglas County Sch. Dist. RE-1, 15-827, 2017 

WL 1066260, at *4 (U.S. Mar. 22, 2017), quoting Honig v. Doe, 484 U.S. 305, 311, 108 

S.Ct. 592, 98 L.Ed.2d 686 (1988).  “The IEP is the means by which special education and 

related services are ‘tailored to the unique needs’ of a particular child.”  Endrew F., 2017 

WL 1066260, at *4, quoting Bd. of Educ. of Hendrick Hudson Cent. Sch. Dist. v. Rowley, 

458 U.S. 176, 181, 102 S. Ct. 3034, 73 L. Ed. 2d 690 (1982). 

Once a child who may need special education services is identified and found 

eligible, DCPS must devise an IEP, mapping out specific educational goals and 

requirements in light of the child’s disabilities and matching the child with a school capable 

of fulfilling those needs.  See 20 U.S.C. §§ 1412(a)(4), 1414(d), 1401(a)(14); Endrew F., 

2017 WL 1066260, at *4; Sch. Comm. of Town of Burlington, Mass. v. Dep’t of Educ. of 

Mass., 471 U.S. 359, 369, 105 S. Ct. 1996, 2002, 85 L. Ed. 2d 385 (1985); Jenkins v. 

Squillacote, 935 F.2d 303, 304 (D.C. Cir. 1991); Dist. of Columbia v. Doe, 611 F.3d 888, 

892 n.5 (D.C. Cir. 2010).   

The IEP must be “reasonably calculated to enable a child to make progress 

appropriate in light of the child’s circumstances.”  Endrew F., 2017 WL 1066260, at *12.  

The Act’s FAPE requirement is satisfied “by providing personalized instruction with 

sufficient support services to permit the child to benefit educationally from that instruction.”  

Smith v. Dist. of Columbia, 846 F. Supp. 2d 197, 202 (D.D.C. 2012), citing Rowley, 458 

U.S. at 203.  The IDEA imposes no additional requirement that the services so provided be 

sufficient to maximize each child’s potential.  Rowley, 458 U.S. at 198.  In its recent 

decision, the Supreme Court made very clear that the standard is well above de minimis, 

however, stating that “[w]hen all is said and done, a student offered an educational program 

providing ‘merely more than de minimis’ progress from year to year can hardly be said to 

have been offered an education at all.”  Endrew F., 2017 WL 1066260, at *12.   

In addition, Respondent must ensure that to the maximum extent appropriate, 

children with disabilities are educated with children who are nondisabled, and special 

classes, separate schooling, or other removal of children with disabilities from the regular 

educational environment occurs only if the nature or severity of the disability is such that 

education in regular classes with the use of supplementary aids and services cannot be 
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achieved satisfactorily.  34 C.F.R. 300.114; Endrew F., 2017 WL 1066260, at *10 (children 

with disabilities should receive education in the regular classroom to the extent possible). 

A Hearing Officer’s determination of whether a child received a FAPE must be 

based on substantive grounds.  In matters alleging a procedural violation, a Hearing Officer 

may find that a child did not receive a FAPE only if the procedural inadequacies (i) impeded 

the child’s right to a FAPE; (ii) significantly impeded the parent’s opportunity to participate 

in the decision-making process regarding the provision of a FAPE to the parent’s child; or 

(iii) caused a deprivation of educational benefit.  34 C.F.R. 300.513(a).  In other words, an 

IDEA claim is viable only if those procedural violations affected the child’s substantive 

rights.  Brown v. Dist. of Columbia, 179 F. Supp. 3d 15, 25-26 (D.D.C. 2016), quoting N.S. 

ex rel. Stein v. Dist. of Columbia, 709 F. Supp. 2d 57, 67 (D.D.C. 2010). 

Petitioners carry the burden of production and persuasion, except on issues of the 

appropriateness of an IEP or placement on which Respondent has the burden of persuasion, 

if Petitioners establish a prima facie case.  D.C. Code Ann. § 38-2571.03(6); Schaffer ex rel. 

Schaffer v. Weast, 546 U.S. 49, 62, 126 S. Ct. 528, 537, 163 L. Ed. 2d 387 (2005).  “Based 

solely upon evidence presented at the hearing, an impartial hearing officer shall determine 

whether . . . sufficient evidence [was presented] to meet the burden of proof that the action 

and/or inaction or proposed placement is inadequate or adequate to provide the student with 

a FAPE.”  5-E D.C.M.R. § 3030.3.     

Issue 1:  Whether DCPS denied Student a FAPE by failing to provide (a) an 

appropriate IEP and/or LRE and/or placement during 2016/17 and particularly following a 

1/30/17 meeting, where  has regressed academically and escalated behaviorally, and/or 

(b) an appropriate IEP on 11/3/15 with sufficient instructional and behavioral supports to 

permit progress.  (Respondent has the burden of persuasion, if Petitioner establishes a 

prima facie case.) 

Petitioner established a prima facie case on this issue, shifting the burden of 

persuasion to Respondent, which did not meet its burden of proving by a preponderance of 

the evidence that Student’s IEPs and placement were appropriate.  The overarching issue 

here is whether Student is making the progress that can be reasonably expected in  

circumstances, where Student has the cognitive capacity to learn but has made little progress 

in his core academics.   

The applicable legal standard for analyzing the appropriateness of an IEP has 

recently been articulated by Chief Justice Roberts for a unanimous Supreme Court as 

whether it is “reasonably calculated to enable a child to make progress appropriate in light 

of the child’s circumstances.”  Endrew F., 2017 WL 1066260, at *10.  The undersigned 

views this new standard as building on and buttressing prior articulations of whether the 

challenged IEP was “reasonably calculated to produce meaningful educational benefit” and 

to permit Student to access the general education curriculum to the extent possible.  See 

Damarcus S. v. Dist. of Columbia, 2016 WL 2993158, at *12 (D.D.C. 2016); A.M. v. Dist. 

of Columbia, 933 F. Supp. 2d 193, 204 (D.D.C. 2013), quoting Rowley, 458 U.S. at 206-07.  

The measure and adequacy of the IEP are to be determined as of the time it was offered to 
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Student.  See, e.g., S.S. ex rel. Shank v. Howard Rd. Acad., 585 F. Supp. 2d 56, 66 (D.D.C. 

2008).  The appropriateness of Student’s IEP is analyzed by considering the specific 

concerns raised by Petitioner.  See 34 C.F.R. 300.320(a)(4),(5); Honig, 484 U.S. at 311. 

Here, Petitioner has shown that, despite average or above average cognitive ability, 

Student is falling further and further behind.  Student’s recent comprehensive psychological 

evaluation found that Student has poor academic performance, has disruptive behaviors such 

as fighting  peers and throwing tantrums, fails to comply with rules, argues with adults, 

refuses to attend and participate in academic activities, and displays oppositional/defiant 

behaviors. 

Student’s educational testing reflects that  academic functioning is some 3 years 

behind in both reading and math.  Student’s grades for the first term of 2016/17 were mostly 

Below Basic for academic subjects and notably worse than the year before, and  

Woodcock-Johnson assessments showed regression in 2017 compared to 2013.  

Standardized testing also shows that Student’s academic levels are far behind where they 

should be:  Student’s PARCC assessment showed that  was on level one in both math and 

reading;  TRC scores were “far below”; his most recent iReady score was a level one, 

which is below performance; and  WRAT is in the borderline range. 

Student has been receiving special education services for several years, but has made 

only minimal progress and can’t access  education – indeed,  can hardly read.  Public 

School has been repeating  goals from IEP to IEP, which in the view of Petitioner’s 

experts indicates either that the goals are too difficult and need to be adjusted or that more 

service hours were needed for Student to reach them.  Certainly, the repetition of goals may 

indicate a lack of progress by Student.   

Given this, the evidence seems compelling to the undersigned that as of 1/25/17, 

Student was not doing adequate work or making progress to speak of in the general 

education setting and needed a great deal of special education support.  Thus, while the 15 

hours/week of specialized instruction outside general education on the 1/25/17 IEP was a 

meaningful step up from 10 hours, this Hearing Officer does not consider it sufficient.  At 

the same time, as discussed below, the undersigned agrees with Petitioner’s expert 

psychologist that placement in a separate, fulltime, nonpublic school is not appropriate at 

this stage.  This Hearing Officer concludes that this amounts to a substantive violation by 

depriving Student of educational benefit, and orders below the development of an IEP with 

at least 20 hours/week of specialized instruction outside general education.  Further, this 

denial of FAPE on 1/25/17 contributes to the award of compensatory education below.   

Looking next at the circumstances at the time of the 9/28/16 IEP, Student’s IEP team 

noted at its meeting that Student “outright refuses to do work; [is] very disrespectful; refuses 

direction” and kicks and “does other destructive behaviors,” yet did not provide any increase 

in Student’s services for either specialized instruction or BSS.  Special Education Teacher’s 

defense that the team was limited by the fact that the IEP was developed so soon after the 

start of the school year that they did not adequately know Student rings hollow in light of 

the fact that Student had been enrolled in the school for years and the team was developing 
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 fourth IEP.  This Hearing Officer concludes that the lack of support in the 9/28/16 IEP 

also constituted a substantive violation by depriving Student of educational benefit and thus 

denied  a FAPE and contributes to the award of compensatory education below. 

Considering next the 11/4/15 IEP, Student’s IEP team noted on 11/4/15 that  

“scored below grade level on TRC and DIBELS [and]  functional performance is low.”  

Yet Student’s goals were again repeated (except for a math goal), and  present levels and 

baselines were copied from the prior IEP and there was merely a 2 hour/week increase in 

specialized instruction outside general education, going from 8 to 10 hours/week.  Although 

a closer question, this Hearing Officer also views this as constituting a substantive violation, 

which modestly contributes to the compensatory education awarded below. 

Turning to the appropriateness of Student’s educational placement (or LRE, which 

Petitioner uses alternatively) for 2016/17, the standard under the IDEA is that to provide 

Student a FAPE, DCPS “must place the student in a setting that is capable of fulfilling the 

student’s IEP.”  Johnson v. Dist. of Columbia, 962 F. Supp. 2d 263, 267 (D.D.C. 2013).  

The IDEA requires an appropriate education, but it “does not require a perfect education.”  

M.S. ex rel. Simchick v. Fairfax County Sch. Bd., 553 F.3d 315, 327 (4th Cir. 2009).  Thus, 

the issue here is whether the educational placement at Public School offered a basic floor of 

opportunity to Student for 2016/17.  See Smith v. Dist. of Columbia, 846 F. Supp. 2d 197, 

202 (D.D.C. 2012) (school needs to provide only basic floor of opportunity), quoting 

Rowley, 458 at 201, 102 S. Ct. 3034.  Here, the undersigned agrees with Petitioner that by 

the time Student was returned to the same placement at Public School for the fourth year in 

a row without being able to read adequately, it was time for a more restrictive placement.  

Of course, the hours on  IEP limited  placement, so an inadequate placement is a 

substantive violation that supports, but does not increase, the compensatory education 

ordered below. 

Finally, Petitioner raises concerns about the lack of behavioral supports, where 

Student faced severe emotional and behavioral challenges, but Public School put 120 

minutes/month of BSS on  initial IEP on 1/28/14 and never increased support over the 

next 4 IEPs, regardless of what Student was going through.  Indeed, Student was often going 

through a lot as  was “often not available, physically, emotionally and mentally for 

learning,” as  BIP plainly stated.  Student was in crisis a great deal of the time and spent 

significant time out of the classroom recovering from numerous emotional meltdowns and 

tantrums.   often refused to transition from recess to the classroom, and avoided doing 

work by having meltdowns.  Student’s behavior impeded  own learning as well as  

peers’ learning, as  was often aggressive, defiant and non-compliant.   

Public School did try hard to provide what Student needed to address  behavior 

and  clearly has been a challenge.  In particular, Social Worker worked extensively with 

Student to provide the support  needed, providing 585 minutes of BSS services in 

September 2016 even though Student only had 120 minutes/month of BSS on  IEP.  

While it was crucial for Student to receive support when  needed it, this does reveal the 

large amounts of time when  was not being instructed in the classroom, and given the 

extent of  need for support, it seems remarkable that DCPS did not increase at all the BSS 
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provided on  IEP when the team met on 9/28/16 in order to deal with  behavior so 

Student could be available for learning.   

This Hearing Officer concludes that DCPS did not meet its burden of demonstrating 

that 120 minutes/month of BSS was sufficient for Student.  Psychologist credibly testified 

that Student needed as least double the BSS on  IEP, or 240 minutes/month.  However, in 

light of the improvements that school personnel are seeing in Student’s behavior, this 

Hearing Officer concludes that an increase of BSS on Student’s IEP to 180 minutes/month 

is appropriate and is ordered below.  Given the extent of the BSS actually provided to 

Student to help  deal with  behavioral issues, the level of BSS set forth on Student’s 

IEPs does not contribute to the compensatory education awarded below.  

Issue 2:  Whether DCPS denied Student a FAPE by failing to fully implement  

IEP since the beginning of 2016/17 by providing only approximately one-third of  

required specialized instruction at times.  (Petitioner has the burden of persuasion on this 

issue.) 

Petitioner failed to meet her burden of proof on this issue.  For a failure to 

implement claim, the IDEA is violated only when a school district deviates materially from 

a student’s IEP.  See Van Duyn ex rel. Van Duyn v. Baker Sch. Dist. 5J, 502 F.3d 811, 822 

(9th Cir. 2007).  A material deviation requires more than a minor discrepancy or a “de 

minimis failure to implement all elements of [the student’s] IEP.”  Johnson v. Dist. of 

Columbia, 962 F. Supp. 2d 263, 268 (D.D.C. 2013), quoting Catalan v. Dist. of Columbia, 

478 F. Supp. 2d 73, 75 (D.D.C. 2007).  Courts are clear that it is “the proportion of services 

mandated to those provided that is the crucial measure for purposes of determining whether 

there has been a material failure to implement.”  Turner v. Dist. of Columbia, 952 F. Supp. 

2d 31, 41 (D.D.C. 2013), citing Wilson v. Dist. of Columbia, 770 F. Supp. 2d 270, 275 

(D.D.C. 2011).   

Here, there appears to have been a misunderstanding, as Parent thought Special 

Education Teacher told her during a parent-teacher conference in November 2016 that 

Student had received only 35 hours of special education thus far in 2016/17, even though  

should have received about 150 hours by that point.  Petitioner and her advocate stated their 

concern about the low level of services provided at a meeting of the IEP team in January 

2017 and believed the team accepted their concerns as true since they did not dispute the 

claim.  At the due process hearing, however, Special Education Teacher convincingly 

rebutted the assertion that she had told Parent that Student had received only 35 hours of 

special education services.  Special Education Teacher further explained that Parent claimed 

at the January meeting that she had been told that Student had missed 25% of  services.  

Special Education Teacher persuasively testified that she had not told Parent either version, 

and apparently the school team simply chose not to argue the point during the January 

meeting.   

Importantly, Public School provided written evidence showing that there were 

indeed many times when Student missed services, but that missed services were made up 

with extra time.  While the log did not include specific times or much detail, this Hearing 
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Officer found Special Education Teacher credible and the log generally persuasive, and 

concludes that any services missed were de minimis.  Accordingly, this Hearing Officer 

holds that Petitioner failed to demonstrate that Student was not provided the special 

education services called for by  IEP or that there was a material failure to implement 

Student’s IEP. 

Remedy 

As the remedy for denial of a FAPE, Petitioner seeks a revised IEP, placement in a 

nonpublic school, and compensatory education.  Despite Petitioner prevailing on Issue 1, 

however, the undersigned is not convinced that it is appropriate to require a nonpublic 

placement.  If an “appropriate” public school program is available for Student, i.e., one 

“reasonably calculated to enable the child to receive educational benefits,” DCPS need not 

consider nonpublic placement, even though a nonpublic school might be more appropriate 

or better able to serve the child.  Jenkins v. Squillacote, 935 F.2d 303, 304-305 (D.C. Cir. 

1991) (citing Rowley, 458 U.S. at 207).   

Here, in the view of the undersigned, Student clearly does not need to be removed 

entirely from  typically-developing peers.  DCPS did not propose an alternative 

placement for Student, as it took the position that  IEPs were appropriate and no new 

placement was needed.  There is, however, no doubt that DCPS has more restrictive 

placements available that merely providing 15 hours/week outside general education.  

Nonpublic School is not justified by the lack of a more restrictive DCPS option. 

As the Court explained in NT v. Dist. of Columbia, 839 F. Supp. 2d 29, 34 (D.D.C. 

2012), an “inadequate IEP is a necessary but insufficient condition for private school 

placement and reimbursement.”  An award of nonpublic school placement is “prospective 

relief aimed at ensuring that the child receives tomorrow the education required by IDEA.”  

Branham v. Dist. of Columbia, 427 F.3d 7, 11 (D.C. Cir. 2005) (citations omitted).  

Placement awards must be tailored to meet the child’s specific needs.  Id.  To inform this 

individualized assessment, courts have identified a set of relevant considerations to 

determine whether a nonpublic placement is appropriate for a particular student.  Id. at 12.  

Without belaboring the point, this Hearing Officer is not convinced that the nature and 

severity of Student’s disability or  specialized educational needs requires a nonpublic 

placement at this point, and a nonpublic school certainly would not be Student’s least 

restrictive educational environment at this time.  See Roark, 460 F. Supp. 2d at 43 (“[i]n 

determining the least restrictive environment, consideration is given to the types of services 

that the child requires,” citing 34 C.F.R. 300.552(d)); N.T., 839 F. Supp. 2d at 35 n.3. 

Petitioner introduced a compensatory education plan, about which Educational 

Advocate 1 credibly testified as an expert, which is premised on full success on the issues in 

the case.  This Hearing Officer adjusted the compensatory education plan appropriately to 

remedy the denials of FAPE found herein.  The IDEA gives Hearing Officers “broad 

discretion” to provide an “equitable remedy” for students who have been denied a FAPE.  

See Reid ex rel. Reid v. Dist. of Columbia, 401 F.3d 516, 522-23 (D.C. Cir. 2005); B.D. v. 

Dist. of Columbia, 817 F.3d 792, 797-98 (D.C. Cir. 2016); Hill v. Dist. of Columbia, 2016 
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WL 4506972, at *25 (D.D.C. Aug. 26, 2016) (IDEA prescribes broad discretion in 

fashioning relief for educational deprivation).  While there is “difficulty inherent in figuring 

out both what position a student would be in absent a FAPE denial and how to get the 

student to that position,” id., that does not permit the effort to be avoided.  See Henry v. 

Dist. of Columbia, 750 F. Supp. 2d 94, 98 (D.D.C. 2010) (a disabled student who has been 

denied special education services is entitled to a tailored compensatory education award and 

limitations of the record are no excuse).  Moreover, a student is not required “to have a 

perfect case to be entitled to compensatory education.”  Cousins v. Dist. of Columbia, 880 F. 

Supp. 2d 142, 148 (D.D.C. 2012) (citations omitted).  Indeed, “hearing officers are 

reminded that ‘[t]he essence of equity jurisdiction’ is ‘to do equity and to mould each decree 

to the necessities of the particular case.’”  Lopez-Young v. Dist. of Columbia, 2016 WL 

5485101, at *9 (D.D.C. Sept. 29, 2016), quoting Reid, 401 F.3d at 523-24. 

Thus, even though a fulltime IEP and a nonpublic placement are not awarded in this 

case, based on careful consideration of the facts and circumstances resulting in the denial of 

FAPE found above, this Hearing Officer does order Student’s IEP team to meet and modify 

 IEP to increase  specialized instruction to at least 20 hours/week outside general 

education with an appropriate placement, along with at least 180 minutes/month of BSS.  In 

addition, compensatory education for the denial of FAPE found herein shall consist of 

DCPS funding, at DCPS’s customary rates for independent providers to be chosen by 

Petitioner, and providing letters of authorization within 10 business days of Petitioner’s 

request(s), for a total of 150 hours of services, as follows:  (a) 75 hours of academic 

tutoring; (b) 25 hours of mentoring; and (c) 50 additional hours divided between tutoring 

and mentoring as determined by Petitioner.  The tutoring and mentoring hours are to be used 

within 18 months in order to ensure that the remedial services that Student needs are 

obtained without undue delay, along with minimizing any administrative burdens on 

Respondent which may result from compensatory education awards stretching over 

excessively long timeframes. 

ORDER 

Petitioner has prevailed in part, as set forth above.  Accordingly, it is hereby 

ordered that:  

(1) DCPS shall convene an IEP team meeting within 20 business days to develop an 

appropriate IEP for Student which:  (a) provides no fewer than 20 hours/week of 

specialized instruction outside general education; (b) provides no fewer than 180 

minutes/month of Behavioral Support Services; and (c) determines an appropriate 

placement. 

(2) DCPS shall fund independent providers chosen by Petitioner and provide letters of 

authorization within 10 business days of Petitioner’s request(s), for a total of 150 

hours of services, as follows:  (a) 75 hours of academic tutoring; (b) 25 hours of 

mentoring; and (c) 50 additional hours divided between academic tutoring and 

mentoring as determined by Petitioner.  All hours are to be used within 18 months; 

any unused hours will be forfeited. 
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Any and all other claims and requests for relief are dismissed with prejudice. 

IT IS SO ORDERED.   

Dated in Caption     /s/ Keith Seat 
      Keith L. Seat, Esq. 

      Hearing Officer 

 

 

NOTICE OF RIGHT TO APPEAL 

 

 This is the final administrative decision in this matter.  Any party aggrieved by this 

Hearing Officer Determination may bring a civil action in any state court of competent 

jurisdiction or in a District Court of the United States without regard to the amount in 

controversy within ninety (90) days from the date of the Hearing Officer Determination in 

accordance with 20 U.S.C. § 1415(i). 
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