
DISTRICT OF COLUMBIA 
OFFICE OF THE STATE SUPERINTENDENT OF EDUCATION 

Office of Dispute Resolution 
810 First Street, N.E., 2nd Floor 

Washington, DC 20002 
 

STUDENT,1     ) 
through the PARENT,    ) Hearing Officer:  NaKeisha Sylver Blount  

Petitioner,    ) 
      )  Case No:  2017-0054 
v.      ) 
                                            ) Date Issued: May 9, 2017 

District of Columbia Public Schools,  ) 
 Respondent.    )  
 

 
Hearing Officer Determination 

  
SUBJECT MATTER JURISDICTION 

Subject matter jurisdiction is conferred pursuant to the Individuals with Disabilities 
Education Act (“IDEA”), as modified by the Individuals with Disabilities Education 
Improvement Act of 2004, 20 U.S.C. Section 1400 et. seq.; the implementing regulations for the 
IDEA, 34 Code of Federal Regulations (“C.F.R.”) Part 300; Title V, Chapter E-30, of the District 
of Columbia Municipal Regulations (“D.C.M.R.”); and D.C. Code 38-2561.02(a). 
  

PROCEDURAL BACKGROUND 
This is a due process complaint (“DPC”) proceeding pursuant to the Individuals with 

Disabilities Education Act (“IDEA”), as amended, 20 U.S.C. §§1400 et seq.  
  

The DPC was filed on February 23, 2017 by Petitioner (Student’s parent), a resident of 
the District of Columbia, against Respondent, District of Columbia Public Schools (“DCPS”).  
On March 8, 2017, Respondent filed its timely Response, denying that Respondent denied 
Student a free appropriate public education (“FAPE”).   
 

The parties convened a Resolution Session Meeting (“RSM”) in this matter on March 10, 
2017.  The parties did not reach an agreement during the RSM; however, they agreed to keep the 
resolution process open for the entire 30-day resolution period.  Accordingly, the parties agree 
that the 45-day timeline for the Hearing Officer’s Determination (“HOD”) in this matter began to 
run on March 26, 2017, and 45-day period concludes on May 9, 2017. 

 
The undersigned Impartial Hearing Officer (“IHO” or “Hearing Officer”) convened a 

Pre-hearing Conference (“PHC”) on March 27, 2017, during which the parties discussed and 
clarified the issues and the requested relief.  At the PHC, the parties agreed that five-day 

                                                 
1 Personal identification information is provided in Appendix A. 
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disclosures would be filed by April 19, 2017 and that the DPH would be held on April 26, 2017 
and April 27, 2017.  The PHC was summarized in the Amended Pre-Hearing Conference 
Summary and Order (the “PHO”) issued on March 31, 2017. 
 

The DPH was held on April 26, 2017 and April 27, 2017 at the Office of Dispute 
Resolution, 810 First Street, NE, Room 2004.  Petitioner elected for the hearing to be closed.  
Petitioner was represented by [PETITIONER’S COUNSEL], Esq., and DPCS was represented 
by [RESPONDENT’S COUNSEL], Esq.  
 

Petitioner’s and Respondent’s disclosures were timely filed.  At the DPH, Petitioner’s 
exhibits P-1 through P-42 were admitted without objection.  Respondent’s exhibits R-1 through 
R-90 and R-92 through R-95 were admitted into evidence without objection.   

 
Petitioner called the following witnesses at the DPH:  
(a) Parent A/Petitioner 
(b) Parent B 
(c) Educational Advocate2 
(d) Tutor3 
(e) School Psychologist (Parent)4 
(f) Nonpublic Admissions Director 
 
Petitioner called the following witnesses at the DPH:  
(a) Behavior and Education Support Program Specialist (“BES Program Specialist”) 
(b) Social Worker 
(c) Special Education Coordinator5 

 
Petitioner and Respondent gave oral closing arguments. 

 
ISSUES 

As discussed at the PHC and reflected in the PHO, the following issue was presented for 
determination at the DPH: 

 
(a) Whether DCPS denied Student a FAPE by failing to provide Student with an 

appropriate IEP or placement during the 2016/2017 school year, and/or following 
the February 6, 2017 meeting, in that the IEP and placement were not sufficiently 
restrictive to address Student’s behaviors that impede  ability to access the 
general education curriculum. Specifically, Petitioner asserts that Student should 
have been placed in a full time separate day school during this period. 

 
RELIEF REQUESTED 

                                                 
2 Qualified, without objection, as an expert in special education programming for students with behavioral 
concerns. 
3Qualified, without objection, as an expert in special education instruction. 
4 Qualified, without objection, as an expert in school psychology. 
5 Qualified, without objection, as expert in appropriate special education programming. 
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 Petitioner requested the following relief:  
(a)   a finding that Student has been denied a FAPE; 
(b)  an Order that DCPS immediately convene Student’s IEP team to revise Student’s 

IEP to provide Student with placement in a full time separate day school; 
(c)  an Order that DCPS place and fund Student, with transportation, in Nonpublic 

School; 
(d) an Order awarding compensatory education in the form of 40 hours of 

counseling/behavior support/mentoring services and placement in a full-time 
therapeutic day school.  

 
FINDINGS OF FACT 

1.  Student is [AGE] years old and is in the [GRADE] grade.  Student resides in 
Washington, D.C. with Parent A.   

 
2. During the 2015-2016 school year and 2014-2015 school year, Student attended 

City School. 6 
 
3. Student experienced sexual trauma prior to  arriving at City School.  Student 

received counseling for the trauma, including psychiatric hospitalization after  threatened to 
commit suicide.7 
 

4. As of the 2014-2015 school year, Student’s behavior was disruptive, including 
verbal and physical aggression in school and making sexually explicit comments toward teachers 
and classmates.8 

 
5. Student’s disruptive behavior persisted as of the beginning of the 2015-2016 

school year, and included verbal and physical aggression, inappropriate sexual remarks, refusing 
to complete assignments and general noncompliance.9 

 
6. Student received an independent psychological evaluation on May 9, 2015.  It 

found that Student had average cognitive abilities and average/above average academic skills, 
but that  is diagnosed with oppositional defiant disorder (“ODD”) and Attention Deficit 
Hyperactivity Disorder (“ADHD”).  It recommended a classroom with a low teacher to student 
ratio, a small group setting, accommodations to meet  ADHD and ODD needs, and counseling 
services for  impulse control, anger, frustration, attention and behavioral problems.10 

 
7. Student has been prescribed medication to treat  ADHD, however,  does not 

take it consistently.11 
 

                                                 
6 Testimony of Parent. 
7 P-12-1; P-19-4; R-6-4. 
8 P-19. 
9 P-20; R-47. 
10 P-12. 
11 P-12; P-13; P-18. 
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8. A behavioral intervention plan was created for Student on August 27, 2015.12 It 
provided a number of behavior supports, ranging from consequences and rewards, behavior 
charts sent home to Parent and visible to Student at school, modeling socially acceptable 
behavior for Student, providing praise and leadership opportunities, giving Student breaks up to 
10 minutes per hour, allowing  to use the area called the “calming center” in  classroom, 
and monthly meetings between the social worker and Parent.13 
 

9. Student is naturally bright.   is reading at or above grade level, and has the 
intellectual ability to progress academically when  is focused, mentally/emotionally stable, and 
on-task.  Yet, Student experiences frequent bouts of mental/emotional crisis that render  
unavailable for learning until  has de-escalated from the crisis.14 

 
10. Student can be sweet and caring.  Yet, Student can be triggered into crisis mode 

for various reasons (such as when another student is in crisis or when  wants something that  
cannot have), and at times for no apparent reason (such as while sitting at  desk and staring off 
into space or walking into the building in the morning).15  When  is off-task, Student can be 
volatile, abrasive, and use profanity and violent and sexual inappropriate language.16 

 
11. Based on an October 2015 HOD, Student was determined eligible for special 

education and related services on December 1, 2015 under the disability classifications “Other 
Health Impairment” (“OHI”) and “Emotional Disturbance” (“ED”).17  

 
12. Student received an initial IEP on December 3, 2015 which provided  10 

hours per week of specialized instruction outside the general education setting, 120 minutes per 
month of behavioral support services inside the general education setting and 120 minutes of 
behavioral support services outside the general education setting.18   

 
13. As of March 2016, Student’s disturbing behaviors continued, including hitting, 

kicking, sexually inappropriate comments and actions, destruction of property, inappropriate 
language, suicidal ideations.  Student was frequently refusing to complete assignments in the 
general education setting; though,  was experiencing some success in the outside the general 
education setting.19   

 
14. A level 2 behavior intervention plan was created for Student on March 10, 2016.20  

 

                                                 
12 P-20; R-47. 
13 P-20. 
14 Testimony of Special Education Coordinator; testimony of Social Worker; testimony of BES Program 
Specialist; testimony of Tutor. 
15 Testimony of Social Worker; testimony of BES Program Specialist. 
16 Testimony of Social Worker; testimony of BES Program Specialist; testimony of Tutor. 
17 R-36; R-34. 
18 R-43. 
19 R-49. 
20 R-62. 
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21. District School utilizes a variety of interventions for Student, including 
redirection, nonverbal cues, reiterating expectations for the day, points for extra recess and 
reward days.  Sometimes  responds positively to the interventions; however, when  is in 
crisis mode  does not respond to the interventions or demonstrate the ability to control  
behaviors.29  Student has also been suspended during the 2016-2017 school year.  On at least one 
occasion, Student’s crisis state devolved to such a point that District School contacted an outside 
emergency mental health agency, which in turn contacted District of Columbia fire/emergency 
medical services, which in turn contacted Metropolitan Police Department, to assist with 
managing Student.30   
 
 22. District School has a de-escalation room intended to provide a less stimulating 
environment for a student that needs to calm down.  It is a room with a windows and two bulletin 
boards.  District School frequently (at least 3-4 times per week for approximately 15 minutes per 
time) placed student in the de-escalation room for much of the 2016-2016 school year; however, 
by around February 2017 it was no longer using the de-escalation much with Student, both 
because the room had sustained some damage that made it unsafe, and because the school had 
identified the room as a trigger for adverse behaviors/reactions in Student.  It would instead use 
the hallway as a less stimulating environment for Student.31  
 
 23. District School called Parent B on a regular/near daily basis during the early part 
of the 2016-2017 school year about Student’s behavior, and Parent B was often called to pick 
Student up early or sit with  in class to help calm  down.32  
 
 24. Parent B requested an emergency meeting on February 6, 2017 to discuss 
Student’s behavioral challenges and Parents’ other concerns.  Parent B and the Parents’ 
advocates requested a more restrictive setting for Student as of this time.33  The team agreed to 
submit a referral to the DCPS Least Restrictive Environment (“LRE”) process to explore the 
question of whether Student needed a more restrictive setting.34 
 
 25. A LRE observation report was prepared on February 21, 2017 that made a number 
of recommendations for Student, but did not recommend a more restrictive setting for .35 
 
 26. Since summer 2016 and throughout the 2016-2017 school year, Parents have 
arranged for Student to have private tutoring.  Tutor met with Student 2-3 times per week, often 
at school, each session for approximately two or more hours.36  Tutor often worked with Student 
individually in a separate room at school, providing  snacks, praise, breaks including walks, 
bottles of water, and computer time in an effort to obtain  cooperation.  Student likes Tutor 

                                                 
29 Testimony of BES Program Specialist. 
30 Testimony of Social Worker; R-88. 
31Testimony of Social Worker; testimony of BES Program Specialist; testimony of Parent B. 
32 Testimony of Parent B. 
33 Testimony of Educational Advocate 
34 P-1-4.  
35R-83. 
36 Testimony of Tutor; testimony of BES Program Specialist. 
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and sometimes does the assignments  is working with her on.  Other times, Student will 
devolve into crisis mode during tutoring sessions and will call Tutor inappropriate names and 
otherwise act in an erratic manner. 37 
 

27. A “therapeutic” educational setting is geared toward modification of a student’s 
behavior and changing the way a student thinks about/perceives things, providing services that 
deal with the underlying reasons for adverse behavior through therapy (rather than counseling 
alone); and providing medication management.  While counseling in an educational setting 
generally focuses on helping a student cope with his disability and meet behavioral goals on the 
IEP, therapy is more in-depth, one-on-one work with a focus on helping the student modify the 
student’s behavior.  Student needs a therapeutic educational setting in order to access  
education.38   
  
 28. Nonpublic School is a full time, therapeutic, special education day school serving 
students with ADHD and various types of emotional disabilities.  Its ratio of students to adults in 
classes is 3:1. 39 
 
 29. Nonpublic School specializes in behavioral modification.  It has students with 
educational and behavioral profiles similar to Student, and it has had success with them. 40 
 
 30.  At Nonpublic School, Student would receive individual counseling therapy, art 
therapy and group therapy, as well as periodic clinical psychological intervention and medication 
management. 41 
 
 31. Student and Parent A have interviewed at Nonpublic School.  Student attended 
the school for a full day visit.  Student has been admitted to Nonpublic School. 42 
 
 32. Tuition for Nonpublic School is $63,000 per year. 43   
 

CONCLUSIONS OF LAW 
“Based solely upon evidence presented at the hearing, an impartial hearing officer shall 

determine whether the party seeking relief presented sufficient evidence to meet the burden of 
proof that the action and/or inaction or proposed placement is inadequate or adequate to provide 
Student with a FAPE.”  5 D.C.M.R. E-3030.3.  The burden of proof in an administrative hearing 
is properly placed upon the party seeking relief, except that once Petitioner has established a 
prima facie case, Respondent shall carry the burden of persuasion on issues regarding the 
appropriateness of an IEP or placement (Respondent has the burden of persuasion for the issue 
alleged in this proceeding). The burden of persuasion shall be met by a preponderance of the 

                                                 
37 Testimony of Tutor. 
38 Testimony of Psychologist (Parent). 
39 Testimony of Nonpublic Admissions Director. 
40 Id. 
41 Id. 
42 Id. 
43 Id. 
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evidence.  Schaffer v. Weast, 546 U.S. 49 (2005).  Through documentary evidence and witness 
testimony, the party with the burden of persuasion must persuade the impartial hearing officer by 
a preponderance of the evidence. DCMR 5-E3022.16; see also, N.G. v. District of Columbia, 556 
F.Supp.2d 11, 17 n.3 (D.D.C. 2008). 

 
A hearing officer’s determination of whether a child received a FAPE must be based on 

substantive grounds.  In matters alleging a procedural violation, a hearing officer may find that a 
child did not receive a FAPE only if the procedural inadequacies (i) impeded the student’s right 
to a FAPE; (ii) significantly impeded the parent’s opportunity to participate in the decision-
making process regarding the provision of a FAPE to the parent’s child; or (iii) caused a 
deprivation of educational benefit.  34 C.F.R. 300.513(a). 
 

(a) Whether DCPS denied Student a FAPE by failing to provide Student with an 
appropriate IEP or placement during the 2016/2017 school year, and/or 
following the February 6, 2017 meeting, in that the IEP and placement were 
not sufficiently restrictive to address Student’s behaviors that impede  
ability to access the general education curriculum. Specifically, Petitioner 
asserts that Student should have been placed in a full time separate day 
school during this period. 

 
An “IEP must, at a minimum, ‘provide personalized instruction with sufficient support 

services to permit the child to benefit educationally from that instruction.’” Reid ex rel. Reid v. 
District of Columbia, 401 F.3d 516, 519 (D.C.Cir.2005), quoting Bd. of Educ. of the Hendrick 
Hudson Cent. Sch. Dist., Westchester County v. Rowley, 458 U.S. 176, 203, 102 S.Ct. 3034, 73 
L.Ed.2d 690 (1982).  While an LEA is not required to maximize a student’s educational 
potential, it also cannot “discharge its duty under the [IDEA] by providing a program that 
produces some minimal academic advancement, no matter how trivial.” Hall ex rel. Hall v. 
Vance County Bd. of Educ., 774 F.2d 629, 636 (4th Cir.1985). 
 

In order for an IEP to be appropriate, (1) the LEA must have complied with IDEA’s 
administrative procedures and (2) the IEP must be reasonably calculated to provide some 
educational benefit to Student.  See N.T. v. District of Columbia, 839 F.Supp.2d 29, 33 
(D.D.C.2012), quoting Loren F. v. Atlanta Indep. Sch. Sys., 349 F.3d 1309, 1312 (11th 
Cir.2003); J.N. v. District of Columbia, 677 F.Supp.2d 314, 322 (D.D.C. 2010).  The                                                                                 
appropriateness of an IEP must be assessed as of the time the IEP was developed.  S.S. ex rel. 
Shank v. Howard Road Academy, 585 F.Supp.2d 56, 66 (D.D.C. 2008), quoting Thompson R2-J 
Sch. Dist. v. Luke P., 540 F.3d 1143, 1149 (10th Cir.2008) (“Because the question . . . is not 
whether the IEP will guarantee some educational benefit, but whether it is reasonably calculated 
to do so, . . . the measure and adequacy of an IEP can only be determined as of the time it is 
offered to the student. . . . Neither the [IDEA] nor reason countenance ‘Monday Morning 
Quarterbacking’ in evaluating the appropriateness of a child’s placement.”)  Petitioner does not 
assert that DCPS failed to comply with the administrative procedures attendant to developing 
Student’s IEP.  Rather, Petitioner claims that Student’s IEP is not reasonably calculated to 
provide Student educational benefit. 
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A. Within 7 school days of this Order, DCPS shall convene Student’s IEP team to 
revise Student’s IEP to provide Student with placement in a full time separate day 
school; 

B. Within 10 school days of this Order, DCPS shall place and fund Student, with 
transportation, in Nonpublic School; 

C. Within 10 school days of this Order, DCPS shall fund compensatory education for 
Student in the form of 40 hours44 of independent counseling, behavior support 
and/or mentoring services for Student.  

 
All other relief Petitioner requested in the complaint is DENIED. 

 
 IT IS SO ORDERED. 
 
Date: May 9, 2017       /s/ NaKeisha Sylver Blount 
         Impartial Hearing Officer 
Copies to: 
Petitioner (by U.S. mail) 
Petitioner’s Attorney (electronically) 
Respondent’s Attorney (electronically) 
OSSE-SPED (electronically) 
ODR (electronically) 
 
 

NOTICE OF RIGHT TO APPEAL 
 This is the final administrative decision in this matter.  Any party aggrieved by this 
Hearing Officer Determination may bring a civil action in any state court of competent 
jurisdiction or in a District Court of the United States without regard to the amount in 
controversy within ninety (90) days from the date of the Hearing Officer Determination, in 
accordance with 20 U.S.C. §1415(i). 

                                                 
44 Parent may utilize the 40 hour awarded to obtain any combination of counseling, mentoring and/or 
behavioral support for Student.  The undersigned credits the testimony of Educational Advocate that this 
amount of services will restore Student to the position  would have occupied, but for the denial of 
FAPE. 




