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      ) 

Student,1     )  Case No.:  2017-0100 (Expedited) 

through  Parent,    ) 

 Petitioner,    )  Date Issued:  5/31/17 

      )   
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      )  

District of Columbia Public Schools  ) Hearing Dates:  5/11/17 & 5/15/17 

(“DCPS”),     ) ODR Hearing Room:  2006 

 Respondent.    )  

      ) 

 

 

HEARING OFFICER DETERMINATION 
 

Background 

 

Petitioner, Student’s Parent, pursued a due process complaint alleging that Student 

had been denied a free appropriate public education (“FAPE”) in violation of the Individuals 

with Disabilities Education Improvement Act (“IDEA”) because  was not evaluated and 

found eligible soon enough and not provided appropriate Individualized Education 

Programs (“IEPs”).  DCPS responded that Student was properly evaluated and did have 

appropriate IEPs following a prior Hearing Officer Determination.   

 

Subject Matter Jurisdiction 

 

Subject matter jurisdiction is conferred pursuant to IDEA, 20 U.S.C. § 1400, et seq.; 

the implementing regulations for IDEA, 34 C.F.R. Part 300; and Title V, Chapter E-30, of 

the District of Columbia Municipal Regulations (“D.C.M.R.”).  

 

Procedural History 

Following the filing of the due process complaint on 4/11/17, the case was assigned 

to the undersigned on 4/12/17.  DCPS’s response to the complaint was filed on 4/19/17 and 

did not challenge jurisdiction.  The due process complaint contained disciplinary matters, so 

was expedited by the undersigned’s Order on Timeline Change and Expedited Status on 

                                                 

 
1 Personally identifiable information is provided in Appendix A, including terms initially set 

forth in italics. 
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4/20/17.  The resolution session meeting was held on 5/1/17.  Pursuant to 34 C.F.R. 

300.532(c), the due process hearing on disciplinary matters must be completed within 20 

school days from filing, which required the hearing to be completed by 5/16/17.  Based on 

the dates of the hearing and the requirement in the above cited section that a determination 

must be made within 10 school days after the hearing, the Hearing Officer Determination 

(“HOD”) is due by 5/31/17.   

The due process hearing took place on 5/11/17 and 5/15/17 and was closed to the 

public.  Petitioner was represented by Petitioner’s counsel.  DCPS was represented by 

Respondent’s counsel.  Petitioner was present during the hearing.   

Petitioner’s Disclosures, submitted on 5/3/17, contained documents P1 through P51, 

which were admitted into evidence without objection.  Respondent’s Disclosures, submitted 

on 5/3/17, contained documents R1 through R56, which were admitted into evidence 

without objection.   

Petitioner’s counsel presented 6 witnesses in Petitioner’s case-in-chief (see 

Appendix A): 

1. Private Psychologist 1 (qualified without objection as an expert in Clinical 

Psychology) 

2. Educational Advocate (qualified over objection as an expert in IEP 

Development and Special Education Procedures) 

3. Admissions Director at Nonpublic School 

4. Parent 

5. Private Psychologist 2 (qualified without objection as an expert in Clinical 

and School Psychology and Neuropsychology) 

6. Community Based Intervention Social Worker (“CBI Social Worker”) 

Respondent’s counsel presented 4 witnesses in Respondent’s case (see Appendix A)  

1. General Education Teacher at Public School 

2. Assistant Principal at Public School 

3. Special Education Teacher at Public School 

4. School Social Worker at Public School 

The issues to be determined in this Hearing Officer Determination are: 
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Issue 1:  Whether DCPS denied Student a FAPE by failing to timely (a) evaluate 

Student after Parent’s initial request on 9/23/15 and subsequent requests, and/or (b) identify 

and find  eligible for special education and related services as a Student with an Other 

Health Impairment or Emotional Disturbance, and provide  an IEP.  Petitioner has the 

burden of persuasion on this issue.   

Issue 2:  Whether DCPS denied Student a FAPE by inappropriately determining that 

Student’s behaviors which resulted in a 10-day suspension on 2/27/17 were not a 

manifestation of  disability.  Respondent has the burden of demonstrating that the child’s 

behavior was not a manifestation of  disability pursuant to 5-B D.C.M.R. § 2510.16.   

Issue 3:  Whether DCPS denied Student a FAPE by failing to provide an appropriate 

IEP and/or placement/setting/location of services on 10/14/16 or other times during the 

2016/17 school year, given Student’s need for more services due to  academic and 

behavioral issues.  Respondent has the burden of persuasion, if Petitioner establishes a 

prima facie case on this issue. 

Petitioner seeks the following relief:   

1.  A finding that Student was denied a FAPE. 

2. Within 15 school days, DCPS shall amend Student’s IEP to provide 

placement in a fulltime, therapeutic, separate day school and/or place and 

fund Student at Nonpublic School with transportation.  

3. DCPS shall conduct an updated Functional Behavioral Assessment and 

revise Student’s Behavioral Intervention Plan. 

4. DCPS shall fund compensatory education for any denial of FAPE.2 

5. Any other just and reasonable relief.   

    

The parties were permitted to submit citations after the hearing but did not do so.   

                                                 

 
2  Petitioner’s counsel was put on notice at the prehearing conference that Petitioner must 

introduce evidence supporting the requested compensatory education, including evidence of 

specific educational deficits resulting from Student’s alleged denial of FAPE and the 

specific compensatory measures needed to best correct those deficits, i.e., to elevate Student 

to the approximate position Student would have enjoyed had Student not suffered the 

alleged denial of FAPE.  Respondent was encouraged to be prepared at the due process 

hearing to introduce evidence contravening the requested compensatory education in the 

event a denial of FAPE is found. 
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Findings of Fact 

 

After considering all the evidence, as well as the arguments of both counsel, the 

Findings of Fact3 are as follows: 

1. Student is a resident of the District of Columbia; Petitioner is Student’s Parent.4  

Student is Age and in Grade at Public School where  has attended school for years.5   

2. Student now receives special education and related services under the classification 

of Multiple Disabilities (“MD”), with both Emotional Disturbance (“ED”) and Other Health 

Impairment (“OHI”) due to Attention Deficit Hyperactivity Disorder (“ADHD”).6  OHI-

ADHD was added as an additional disability classification on 4/3/17.7  A 3/2/17 

Psychological Evaluation confirmed Student’s classification as ED (based on Disruptive 

Mood Dysregulation Disorder) and OHI (based on ADHD).8   

3. Student’s current 4/3/17 IEP provides for 20 hours/week of specialized instruction 

outside general education and 240 minutes/month of Behavioral Support Services (“BSS”) 

outside general education, which DCPS considers fulltime.9  Prior to that, Student’s 

10/14/16 IEP provided for 2 hours/week of specialized instruction outside general education 

and 3 hours/week inside general education, with 180 minutes/month of BSS outside general 

education and another 60 minutes/month inside general education.10  The 10/14/16 IEP was 

developed pursuant to the order of a 9/21/16 HOD which found Student eligible for special 

education because the academic impact on Student from  disability was being masked by 

the supports of a Section 504 Plan and extra tutoring that Student was receiving.11   

4. Key Evaluations.  In a Neuropsychological Evaluation completed on 11/10/16, 

Student’s intellectual skills were determined with the WISC-V to be quite variable, and 

ranged from borderline to average.12  The 3/2/17 Psychological Evaluation also found 

                                                 

 
3 Footnotes in these Findings of Fact refer to the sworn testimony of the witness indicated or 

to an exhibit admitted into evidence.  To the extent that the Hearing Officer has declined to 

base a finding of fact on a witness’s testimony that goes to the heart of the issue(s) under 

consideration, or has chosen to base a finding of fact on the testimony of one witness when 

another witness gave contradictory testimony on the same issue, the Hearing Officer has 

taken such action based on the Hearing Officer’s determinations of the credibility and/or 

lack of credibility of the witness(es) involved. 
4 Parent.   
5 Id.   
6 P1-1.   
7 R48-1; R46.   
8 P15-13.   
9 P1-12; Assistant Principal.   
10 P5-1,12.   
11 P40.   
12 P14-4.   
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variability, with Student’s Brief Intellectual Ability score in the Low range.13  At school, 

Student is considered to be “really bright.”14    

5. The 11/10/16 Neuropsychological Evaluation revealed emotional and behavioral 

problems that will continue to have considerable impact on Student’s day-to-day 

functioning and  ability to access  classroom environment.15  When Student’s 

behavioral and emotional difficulties interact with  cognitive problems they lead to poor 

frustration tolerance and disruptive behaviors that are not intentional acting out or 

“bravado,” but which are a manifestation of  disability.16  Without additional support for 

symptoms of ADHD or  learning difficulty in the classroom, Student is at risk for 

increasing frequency and severity of behavioral disruptions.17  Student “is at high risk for 

being misperceived by others as a child who is willfully oppositional. . . .”18  Student’s 

disruptive behaviors are very challenging, but are reflective of  neurodevelopmental 

disabilities.19  Student’s IEP should classify  as having a Specific Learning Disability 

and/or OHI due to ADHD and Fetal Alcohol Syndrome Disorder (“FASD”); ED is not 

appropriate except as a secondary or tertiary classification.20  The Psychological Evaluation 

concluded that Student has a Disruptive Mood Dysregulation Disorder, with severe temper 

outbursts;  behavior is “punctuated with aggression with minimal provocation.”21   

6. The Neuropsychological Evaluation concluded that Student needs a small-group, 

self-contained special education classroom with strong behavior management strategies.22  

An ED classroom is not the most appropriate placement for Student, as  needs more than 

 emotional and behavioral problems addressed.23  The Psychological Evaluation 

concluded that Student requires a fulltime IEP in a self-contained class, and recommended a 

fulltime, stand-alone, therapeutic school.24   

7. Eligibility for Special Education/504 Plan.  Student was eligible at age 3 for special 

education as a child with a Developmental Delay and was exited from special education in 

March 2013 with agreement of Parent.25  Public School developed a Section 504 Plan in 

May 2015 to accommodate his ADHD and other needs.26  Student’s 504 Plan provided, 

                                                 

 
13 P15-6,7,11.   
14 Assistant Principal.   
15 P14-5.   
16 Id.     
17 P14-6.   
18 Id.     
19 Id.     
20 Id.    
21 P15-12; Private Psychologist 1.   
22 P14-6.   
23 P14-7; Assistant Principal.   
24 P15-13; Private Psychologist 1.   
25 P15-2.   
26 Id.    
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among other accommodations, scheduled breaks, being allowed to work “away from class” 

within the classroom, preferential seating, breaking assignments into smaller parts, extra 

time to complete assignments, frequent checks for understanding as work was being 

attempted, reminding Student where  should be in a task or assignment, providing 

frequent verbal and nonverbal prompts and allowing Student the opportunity to move 

physically outside of the classroom to alleviate anxiety and tension; Student was also 

allowed to meet with the school social worker or psychologist on  own initiative.27   

8. Parent sought to have Student evaluated and found eligible for special education by 

letter dated 8/25/15, which DCPS received in early September 2015.28  DCPS performed an 

Analysis of Existing Data to determine if it had enough information to make decisions about 

the educational needs of Student without conducting formal assessments.29  Student had 

been diagnosed with ADHD and depression and was impacted by Fetal Alcohol Syndrome 

Disorder.30 

9. In its analysis of data in September 2015, DCPS found that Student’s behaviors had 

been “relatively inconsequential” for the last 2 years in the school setting;  inappropriate 

and aggressive social behaviors at home were “less prevalent and rarely observed” in the 

school setting.31  DCPS did note an incident on 9/22/15 which involved Student being 

removed from  classroom several time and ending up in the hospital at the end of the day, 

but concluded that Student “voluntarily did not take  medication that morning.”32  

Student’s behaviors in the 9/22/15 incident were suggestive of rage and psychosis and were 

not due to a primary neurological disorder.33   

10. DCPS concluded that Student was demonstrating achievement that was within grade 

level expectations, and that as long as  took  medications there were not significant 

behaviors being observed at school that were impacting  access to general education.34  

The 9/23/15 MDT meeting to discuss whether the team had sufficient information to 

determine special education eligibility concluded that Student is “‘academically where  

should be’ which makes special education eligibility inappropriate.”35  Additional services, 

including social-emotional counseling and transportation, were being added to Student’s 

504 Plan for greater support; the team planned to reconvene to revise and update the 504 

Plan based on how Student did during the year.36   

                                                 

 
27 P12-2.   
28 R1-1.   
29 R4-1,5.   
30 P9-2.   
31 R4-3.   
32 Id.    
33 P15-2.   
34 R8-7.   
35 P9-2.   
36 Id.    
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11. On a hospital visit on 10/23/15, it was reported that Student’s aggressive behavior 

had become more severe, with episodes of rage and aggression about 3-5 times a week at 

home.37  As of 10/23/15, Student had been admitted to the inpatient psychiatric unit 8 times; 

6 of which occurred within 2015.38  Student had attempted to commit suicide at least 3 

times.39  Due to  FASD, Student has been on 3 medications for ADHD but they weren’t 

working.40  As of 10/11/16, Student was receiving medication for mood disorder, but  

ADHD medication had been discontinued in February 2016 as  seemed “too spaced 

out.”41    

12. 10/14/16 IEP/Placement.  In an 10/11/16 Analysis of Existing Data, in math Student 

was more than 1 level below grade expectation but  overall math composite score was in 

the average range; in reading, Student needed some support, but  overall composite was 

“solidly” in the average range; in written expression, Student’s spelling was average, but  

fluency was impacted by slow, careful letter formation.42   

13. On 10/14/16, classroom teachers noted that things had gotten worse behaviorally for 

Student in the previous 3 weeks since  BIP, as  was not submitting class or homework, 

and was violent more than once a week.43  Student put  hands on a teacher twice, bit a 

student in the chest and hit another on the back; the other students were afraid of   

made bullying gestures frequently.44  Student’s advocates believed that Student’s behaviors 

were still escalating, but Public School suggested waiting until other evaluations were 

completed the following month and revisiting the issue with more data.45    

14. An LRE Classroom Observation on 10/14/16 and 10/15/16 (report dated 11/17/16) 

noted that Student’s academics were at grade level in the past, but were now suffering due 

to  declining emotional state; the report concluded that Student’s school environment was 

appropriate.46   

15. At the 10/14/16 IEP meeting, Student’s advocates criticized the small number of 

specialized instruction hours in the 10/14/16 IEP and sought a fulltime therapeutic 

IEP/placement; Public School responded that the data did not support a fulltime setting.47  

Parent sought a dedicated aide; Public School didn’t believe that Student was a danger to 

                                                 

 
37 P19-1.   
38 P19-1; P44; P45.   
39 P34-1.   
40 P2-5.   
41 P7-1.   
42 R31-2,3.   
43 R31-7; General Education Teacher.   
44 R31-7.   
45 P6-1; R31-7.   
46 R40-4.   
47 P6-1; P34-1; Private Psychologist 1   
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.48  Student was having trouble transitioning, so the BSS social worker was to 

provide assistance and check with .49  Private Psychologist 1 testified that the level of 

BSS should be helpful.50   

16. The 5 hours of specialized instruction on the IEP were sufficient, because Student 

didn’t need much help with academics at the time.51  Public School wanted Student to be 

around  peers, in order to learn from  typically-developing peers.52   

17. A special education teacher reported that Student initially had an extremely difficult 

time settling in to special education in October 2016 and was very disruptive, but in the 

following months  worked well with  group and followed the directions of  special 

education teacher.53   

18. 2/27/17 Incident.  On 2/27/17, while in the hallway during a transition, Student told 

 teacher, General Education Teacher, that  was going to tackle another  she said No 

but  quickly went and tackled the .54  General Education Teacher separated the  

and the other  went into another teacher’s room; when that teacher tried to keep Student 

out,  kicked or hit her in the stomach and went after the other child.55  Student then 

proceeded to kick the classroom door until the glass shattered; tried to pull the air 

conditioning unit off the wall; pulled student work off the walls in the classroom and 

hallway; began to tear down bulletin boards, toppled furniture; and banged  head against 

glass, among other things.56 

19. Student was suspended 10 days for the 2/27/17 incident, which involved Tier 5 

offences both for “assault/physical attack on student or staff” and for “vandalism/destruction 

of property over $500.”57  Student told Parent that  and the other  started out playing, 

but the other  slammed  head down and then things got serious.58  Student had 

previously been suspended in 2016/17 for 2 days from 10/5/16 to 10/7/16.59   

20. A Manifestation Determination Review (“MDR”) meeting on 3/9/17 concluded that 

Student’s behavior on 2/27/17 was not a manifestation of  disabilities, with school 

                                                 

 
48 P6-2.   
49 P6-2; R31-2.   
50 Private Psychologist 1.   
51 Assistant Principal.   
52 Assistant Principal; P6-2.   
53 P15-5,6.   
54 General Education Teacher; R44-2.   
55 Id.    
56 Id.     
57 P21-1.   
58 P3-2.   
59 P7-1; P33-2.   
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personnel supporting that conclusion and Student’s family and advocates opposing it.60  

During the MDR meeting, Public School asked if Student was medicated and the family 

declined to comment.61  The principal believed the incident was not a manifestation because 

disabilities do not “turn on and off” and Student’s last incident had been months earlier, in 

November, with which Parent disagreed.62  On 2/23/17 Student was escorted to see School 

Social Worker in response to a crisis in  music class and took about 15 minutes to calm 

 before  could process the incident and identify coping strategies.63   

21. Assistant Principal believed Student’s behavior on 2/27/17 was a choice, so not a 

manifestation of  disability, because at the height of the incident, Assistant Principal told 

Student that she was getting a particular behavior tech to come deal with  Student 

immediately stopped what  was doing and went and sat down at a desk and the incident 

was over.64  In Private Psychologist 1’s opinion, the behavior was definitely a manifestation 

of Student’s disability, as Student proceeded to do what General Education Teacher was 

telling  not to do.65  Student’s expression of intent to go tackle the other  doesn’t 

matter and the scholarly literature confirms that; the behavior is what one would expect 

given Student’s disabilities.66  Private Psychologist 2’s expert opinion was that there was no 

question that the behavior was a manifestation of Student’s disabilities.67 

22. Student’s 9/20/16 BIP-II focused on impulsivity, including physical altercations with 

peers, as 1 of 2 behaviors impeding Student’s learning.68  Student’s BIP-II was updated on 

4/5/17.69  A 5/6/16 FBA (erroneously dated 10/16/15) stated that Student’s impulsivity and 

inattentiveness often disrupt classroom instruction and interfere with  ability to be 

successful in the classroom.70  At the time of the incident, Student’s primary disability 

classification was ED.71   

23. 4/3/17 IEP/Placement.  When Student returned to school after the 2/27/17 incident, 

teachers reported that  behaviors continued to be disruptive and defiant, refusing to 

complete assignments, entering and leaving the class at will, having angry outbursts and 

throwing tantrums, banging  fists on walls and throwing objects in anger.72  Student’s 

scary behaviors were when there was no trigger; one second  was fine and then out of 

                                                 

 
60 R43-1.   
61 R44-3.   
62 Id.    
63 P20-10.   
64 Assistant Principal.   
65 Private Psychologist 1.   
66 Id.     
67 Private Psychologist 2.   
68 R28-1; School Social Worker.   
69 P23.   
70 R9-1.   
71 P5-1.   
72 P16-6.   
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nowhere  was not.73  On 3/17/17, a DCPS psychologist strongly recommended a safety 

plan be put in place for Student as  behaviors indicated  was dangerous to  and 

others.74  Student has the cognitive ability to perform on grade level, but  behaviors 

impacted  ability to perform successfully.75   

24. DCPS agreed that Student does much better in a small group setting; a classroom of 

more than 5-6 children won’t work for Student.76  DCPS agreed to a “fulltime” setting for 

Student, by which they meant 20 hours/week of specialized instruction.77  Special Education 

Teacher dissented from putting Student into fulltime special education, as DCPS only has 

BES (Behavior & Education Support), ILS (Independence & Learning Support) or CES 

(Communication & Education Support) and they are not appropriate programs for  

academically.78 

25. DCPS placed Student in a BES program which is 20 hours/week outside general 

education, with specials, recess and lunch with the general education population.79  Due to 

testing, 5/15/17 was Student’s first day in the BES program at Public School.80  BES has a 

behavior focus; the classes have 3 adults with 8 children.81  BES should not be long-term, 

but may be helpful for up to 3 years.82   

26. Compensatory Education.  Private Psychologist 1 prepared and testified about a 

Compensatory Education Plan in which she determined that Student should have had an IEP 

in place from 1/23/16 to October 2016, should have had a more robust IEP in place from 

October 2016 to 4/3/17, and should not have been suspended for 4 days due to  behavior 

not being found a manifestation of  disability.83  Altogether, Private Psychologist 1’s 

Compensatory Education Plan stated that Student needs 58 hours of mentoring and 100 

hours of academic tutoring to put  in the place  would have been but for the denial of 

FAPE.84  Private Psychologist 1 credibly explained that mentoring would take the place of 

counseling and would support Student both behaviorally and academically.85  Private 

                                                 

 
73 P2-3.   
74 P16-11.   
75 P1-3,6.   
76 P2-5,6.   
77 Assistant Principal.   
78 P2-7; Special Education Teacher.   
79 Educational Advocate.   
80 Assistant Principal.   
81 Id.     
82 Id.     
83 P47-2; Private Psychologist 1.   
84 Id.    
85 Private Psychologist 1.   
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Psychologist 1 emphasized that there was no direct correlation between the hours missed 

and the proposed hours recommended to restore Student to where  should have been.86   

Conclusions of Law 

 

Based on the Findings of Fact above, the arguments of counsel, as well as this 

Hearing Officer’s own legal research, the Conclusions of Law are as follows:   

The overall purpose of the IDEA is to ensure that “all children with disabilities have 

available to them a free appropriate public education that emphasizes special education and 

related services designed to meet their unique needs and prepare them for further education, 

employment, and independent living.”  20 U.S.C. § 1400(d)(1)(A).  See Boose v. Dist. of 

Columbia, 786 F.3d 1054, 1056 (D.C. Cir. 2015) (the IDEA “aims to ensure that every child 

has a meaningful opportunity to benefit from public education”). 

“The IEP is ‘the centerpiece of the statute’s education delivery system for disabled 

children.’”  Endrew F. ex rel. Joseph F. v. Douglas County Sch. Dist. RE-1, 137 S. Ct. 988, 

994, 197 L. Ed. 2d 335 (2017), quoting Honig v. Doe, 484 U.S. 305, 311, 108 S. Ct. 592, 98 

L.Ed.2d 686 (1988).  “The IEP is the means by which special education and related services 

are ‘tailored to the unique needs’ of a particular child.”  Endrew F., 137 S. Ct. at 994, 

quoting Bd. of Educ. of Hendrick Hudson Cent. Sch. Dist. v. Rowley, 458 U.S. 176, 181, 102 

S. Ct. 3034, 73 L. Ed. 2d 690 (1982). 

Once a child who may need special education services is identified and found 

eligible, DCPS must devise an IEP, mapping out specific educational goals and 

requirements in light of the child’s disabilities and matching the child with a school capable 

of fulfilling those needs.  See 20 U.S.C. §§ 1412(a)(4), 1414(d), 1401(a)(14); Endrew F., 

137 S. Ct. at 994; Sch. Comm. of Town of Burlington, Mass. v. Dep’t of Educ. of Mass., 471 

U.S. 359, 369, 105 S. Ct. 1996, 2002, 85 L. Ed. 2d 385 (1985); Jenkins v. Squillacote, 935 

F.2d 303, 304 (D.C. Cir. 1991); Dist. of Columbia v. Doe, 611 F.3d 888, 892 n.5 (D.C. Cir. 

2010).   

The IEP must be “reasonably calculated to enable a child to make progress 

appropriate in light of the child’s circumstances.”  Endrew F., 137 S. Ct. at 1001.  The Act’s 

FAPE requirement is satisfied “by providing personalized instruction with sufficient support 

services to permit the child to benefit educationally from that instruction.”  Smith v. Dist. of 

Columbia, 846 F. Supp. 2d 197, 202 (D.D.C. 2012), citing Rowley, 458 U.S. at 203.  The 

IDEA imposes no additional requirement that the services so provided be sufficient to 

maximize each child’s potential.  Rowley, 458 U.S. at 198.  In its recent decision, the 

Supreme Court made very clear that the standard is well above de minimis, however, stating 

that “[w]hen all is said and done, a student offered an educational program providing 

                                                 

 
86 P47-3; Private Psychologist 1.   
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‘merely more than de minimis’ progress from year to year can hardly be said to have been 

offered an education at all.”  Endrew F., 137 S. Ct. at 1001.   

In addition, Respondent must ensure that to the maximum extent appropriate, 

children with disabilities are educated with children who are nondisabled, and special 

classes, separate schooling, or other removal of children with disabilities from the regular 

educational environment occurs only if the nature or severity of the disability is such that 

education in regular classes with the use of supplementary aids and services cannot be 

achieved satisfactorily.  34 C.F.R. 300.114; Endrew F., 137 S. Ct. at 1000 (children with 

disabilities should receive education in the regular classroom to the extent possible). 

A Hearing Officer’s determination of whether a child received a FAPE must be 

based on substantive grounds.  In matters alleging a procedural violation, a Hearing Officer 

may find that a child did not receive a FAPE only if the procedural inadequacies (i) impeded 

the child’s right to a FAPE; (ii) significantly impeded the parent’s opportunity to participate 

in the decision-making process regarding the provision of a FAPE to the parent’s child; or 

(iii) caused a deprivation of educational benefit.  34 C.F.R. 300.513(a).  In other words, an 

IDEA claim is viable only if those procedural violations affected the child’s substantive 

rights.  Brown v. Dist. of Columbia, 179 F. Supp. 3d 15, 25-26 (D.D.C. 2016), quoting N.S. 

ex rel. Stein v. Dist. of Columbia, 709 F. Supp. 2d 57, 67 (D.D.C. 2010). 

Under District of Columbia regulations, in reviewing a decision with respect to a 

manifestation determination, the Hearing Officer must determine whether DCPS has 

demonstrated that the child’s behavior was not a manifestation of  disability.  See 5-B 

D.C.M.R. § 2510.16.  Otherwise, petitioners generally carry the burden of production and 

persuasion, except on issues of the appropriateness of an IEP or placement on which 

Respondent has the burden of persuasion, if Petitioners establish a prima facie case.  D.C. 

Code Ann. § 38-2571.03(6); Schaffer ex rel. Schaffer v. Weast, 546 U.S. 49, 62, 126 S. Ct. 

528, 537, 163 L. Ed. 2d 387 (2005).  “Based solely upon evidence presented at the hearing, 

an impartial hearing officer shall determine whether . . . sufficient evidence [was presented] 

to meet the burden of proof that the action and/or inaction or proposed placement is 

inadequate or adequate to provide the student with a FAPE.”  5-E D.C.M.R. § 3030.3.  

Issue 1:  Whether DCPS denied Student a FAPE by failing to timely (a) evaluate 

Student after Parent’s initial request on 9/23/15 and subsequent requests, and/or (b) identify 

and find  eligible for special education and related services as a Student with an Other 

Health Impairment or Emotional Disturbance, and provide  an IEP.  (Petitioner has the 

burden of persuasion on this issue.)   

Petitioner prevailed in a 7/14/16 due process complaint raising an issue very similar 

to this Issue 1, concerning DCPS denying special education eligibility to Student at a 

5/17/16 eligibility meeting, with the HOD issued on 9/21/16.  As stated in that 9/21/16 

HOD, Petitioner expressly reserving “the right to seek compensatory education for delays in 

determining Student eligible for special education” following a request for evaluation on 
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9/23/15.87  While it is not clear why this issue was not raised by Petitioner in the prior case, 

it is readily analyzed in the same manner as the 9/21/16 HOD and Petitioner again prevails 

as she has met her burden of proving that DCPS should have evaluated and found Student 

eligible sooner. 

Parent sought to have Student evaluated and found eligible for special education by 

letter dated 8/25/15.  By that point, Student had been diagnosed with ADHD and depression, 

was impacted by Fetal Alcohol Syndrome Disorder, and had been repeatedly admitted to the 

inpatient psychiatric unit.  Formally evaluating Student based on Parent’s written request 

and Student’s circumstances was the obvious step at that point.  See Long v. Dist. of 

Columbia, 780 F. Supp. 2d 49, 57 (D.D.C. 2011).  Instead, DCPS performed an Analysis of 

Existing Data and concluded that Student’s behaviors had been relatively inconsequential in 

the school setting.   

The 9/23/15 MDT meeting to discuss whether the team had sufficient information to 

determine special education eligibility concluded that Student was “‘academically where  

should be’ which makes special education eligibility inappropriate.”  In fact, the MDT was 

thrown off by the robust 504 Plan that was in place for Student, which masked the fact that 

Student was actually not getting by on general education alone, just as the 9/21/16 HOD 

concluded.  Specifically, the Section 504 accommodations included, among other things, 

scheduled breaks, being allowed to work “away from class” within the classroom, 

preferential seating, breaking assignments into smaller parts, extra time to complete 

assignments, frequent checks for understanding as work was being attempted, reminding 

Student where  should be in a task or assignment, providing frequent verbal and 

nonverbal prompts and allowing Student the opportunity to move physically outside of the 

classroom to alleviate anxiety and tension; Student was also allowed to meet with the school 

social worker or psychologist on  own initiative.  Further, additional services, including 

social-emotional counseling and transportation, were being added to the 504 Plan following 

the 9/23/15 MDT meeting to provide greater support for Student.  Plus, the MDT planned to 

reconvene to revise and update the 504 Plan based on how Student did during the year.   

As set forth in the 9/21/16 HOD, these 504 Plan supports that were provided Student 

went far beyond what is provided in the general education program.  See L.J. v. Pittsburg 

Unified Sch. Dist., 2016 WL 4547360 (9th Cir. Sept. 1, 2016), citing 34 C.F.R. 300.39(a)(1).  

But providing a Section 504 Plan does not suffice for a Student who is entitled to an IEP.  

“[T]he requirements of the IDEA cannot be met through compliance with Section 504 

because the IDEA requires an individualized program while Section 504 is a broad anti-

discrimination statute.” N.L. ex rel. Mrs. C. v. Knox Cnty. Sch., 315 F.3d 688, 696 n. 5 (6th 

Cir. 2003) (citing Muller v. Comm. on Special Educ., 145 F.3d 95, 100 n.2 (2d Cir. 1998)). 

See also N.G. v. Dist. of Columbia, 556 F. Supp. 2d 11, 29 (D.D.C. 2008) (rejecting 

argument that because parent’s expert also recommended “educational accommodations” 

                                                 

 
87 In fact, Petitioner’s request for evaluation was on 8/25/15 (R1-1), with the MDT 

eligibility meeting on 9/23/15.   
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under Section 504, District had no obligation under the IDEA to conduct its own evaluation 

of child’s needs.) 

Accordingly, at the time of Parent’s request and the 9/23/15 MDT meeting, Student 

had clear indications of IDEA-defined disabilities and should have received any additional 

evaluations needed to determine eligibility for special education and preparation of an IEP.  

But at that time, to enable Student’s access to the general curriculum, Public School was 

already providing  specially designed instruction through the 504 Plan.  See 34 C.F.R. 

300.8.  In the view of the undersigned, DCPS’s failure to conduct additional evaluations, 

find Student eligible for special education, and provide  an IEP at that time caused a 

deprivation of educational benefit and was a denial of FAPE, which is addressed through the 

award of compensatory education below. 

Issue 2:  Whether DCPS denied Student a FAPE by inappropriately determining that 

Student’s behaviors which resulted in a 10-day suspension on 2/27/17 were not a 

manifestation of  disability. (Respondent has the burden of demonstrating that the child’s 

behavior was not a manifestation of  disability pursuant to 5-B D.C.M.R. § 2510.16.)   

DCPS did not meet its burden of demonstrating that Student’s behavior in the 

2/27/17 incident was not a manifestation of  disability.   

The IDEA requires that, within 10 school days of any decision to change the 

placement of a child with a disability for a violation of a code of student conduct, an MDR 

must be conducted.  34 C.F.R. 300.530(e)(1).  To conduct the MDR, DCPS, the parent, and 

relevant members of the child’s IEP team must review all relevant information in the 

student’s file, including the child’s IEP, any teacher observations, and any relevant 

information provided by the parent to determine (i) if the conduct in question was caused 

by, or had a direct and substantial relationship to, the child’s disability; or (ii) if the conduct 

in question was the direct result of DCPS’s failure to implement the IEP.  34 C.F.R. 

300.530(e)(1).   

If the behavior was a manifestation of the child’s disability, the child’s BIP (if 

already developed, as here) must be reviewed and modified as necessary to address the 

behavior, pursuant to 34 C.F.R. 300.530(f)(1)(ii), and the child must be returned to  

placement, pursuant to 34 C.F.R. 300.530(f)(2), unless certain exceptions are met which are 

not applicable here. 

As described above, on 2/27/17 while in the hallway during a transition, Student told 

 teacher that  was going to tackle another   She said No, but  quickly went and 

tackled the  anyway.  After General Education Teacher separated the  the other 

child went into another teacher’s room; that teacher tried to keep Student out and  kicked 

or hit her in the stomach and went after the other child.  Student then proceeded to kick the 

classroom door until the glass shattered; tried to pull the air conditioning unit off the wall; 

pulled student work off the walls in the classroom and hallway; began to tear down bulletin 

boards, toppled furniture; and banged  own head against glass.   
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Student was suspended 10 days for the incident, based on Tier 5 offences for 

“assault/physical attack on student or staff” and “vandalism/destruction of property over 

$500.”  A MDR meeting on 3/9/17 concluded that Student’s behavior on 2/27/17 was not a 

manifestation of Student’s disability, with school personnel supporting that conclusion and 

Student’s family and advocates opposing it.  The undersigned is not persuaded by DCPS 

that Student’s behavior was not related to  disability and is thus a manifestation. 

As an initial matter, Student’s BIP focused on impulsivity, including physical 

altercations with peers, as 1 of only 2 behaviors at issue in the BIP.  Similarly, Student’s 

FBA stated that Student’s impulsivity often disrupt classroom instruction.  Most 

importantly, at the time of the incident, Student’s primary disability classification was ED, 

which in 34 C.F.R. 300.8(c)(4) is defined as including “[i]nappropriate types of behavior,” 

which was certainly exhibited in this incident.   

The principal explained her view that the incident was not a manifestation because 

disabilities do not “turn on and off” and she understood that Student’s last incident had been 

months earlier, in November.  However, just days before, Student had been escorted to see 

School Social Worker in response to a crisis in  music class.  Assistant Principal believed 

Student’s behavior on 2/27/17 was a choice, and thus not a manifestation of  disability, 

because during the incident Assistant Principal told Student that she was getting a particular 

behavior tech to come deal with   Student immediately stopped what  was doing and 

went and sat down at a desk and the incident was over, so Assistant Principal viewed 

Student’s behavior to be fully under  control.   

On the other hand, Private Psychologist 1’s expert opinion was that the behavior was 

definitely a manifestation of Student’s disability, as Student didn’t think through the 

consequences, proceeded to do exactly what General Education Teacher was telling  not 

to do, and showed no remorse.  Student’s expression of intent to go tackle the other  

doesn’t matter according to the scholarly literature, Private Psychologist 1 credibly testified, 

as the behavior is what one would expect from Student given  disabilities.  Similarly, 

Private Psychologist 2’s expert opinion was that there was no question that the behavior was 

a manifestation of Student’s disabilities. 

This Hearing Officer is persuaded by Private Psychologist 1 and Private 

Psychologist 2 that the incident was a manifestation, as it seems entirely in line with the 

impulsivity and ED definition of Student’s disabilities.  The fact that Student stated what  

very first action would be doesn’t, in the view of the undersigned, mean that  had planned 

out the entire incident, which seemed quite random and wantonly destructive.  As the 

11/10/16 Neuropsychological Evaluation presciently stated, Student’s disruptive behaviors 

are very challenging, but are reflective of  neurodevelopmental disabilities. 

It is worth noting that 34 C.F.R. 300.530(f)(1)(ii) contains no exception for recently-

developed BIPs.  This is more than a technical procedural violation, as focusing on 

Student’s BIP is an important aspect of trying to address  behaviors.  See Long v. Dist. of 

Columbia, 780 F. Supp. 2d 49, 61 (D.D.C. 2011) (BIP/FBA essential because “the quality of 
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a child’s education is inextricably linked to that child’s behavior”).  Accordingly, this 

contributes towards the compensatory education awarded below.    

Issue 3:  Whether DCPS denied Student a FAPE by failing to provide an appropriate 

IEP and/or placement/setting/location of services on 10/14/16 or other times during the 

2016/17 school year, given Student’s need for more services due to  academic and 

behavioral issues.  (Respondent has the burden of persuasion, if Petitioner establishes a 

prima facie case on this issue.) 

Petitioner established a prima facie case on this issue, shifting the burden of 

persuasion to Respondent, which did meet its burden of demonstrating by a preponderance 

of the evidence that it provided an appropriate IEP and placement/setting/location of 

services to Student on 10/14/16 and later. 

The applicable legal standard for analyzing the appropriateness of an IEP has 

recently been articulated by Chief Justice Roberts for a unanimous Supreme Court as 

whether it is “reasonably calculated to enable a child to make progress appropriate in light 

of the child’s circumstances.”  Endrew F., 137 S. Ct. at 1001.  The undersigned views this 

new standard as building on and buttressing prior articulations of whether the challenged 

IEP was “reasonably calculated to produce meaningful educational benefit” and to permit 

Student to access the general education curriculum to the extent possible.  See Damarcus S. 

v. Dist. of Columbia, 2016 WL 2993158, at *12 (D.D.C. 2016); A.M. v. Dist. of Columbia, 

933 F. Supp. 2d 193, 204 (D.D.C. 2013), quoting Rowley, 458 U.S. at 206-07.  The measure 

and adequacy of the IEP are to be determined as of the time it was offered to Student.  See, 

e.g., S.S. ex rel. Shank v. Howard Rd. Acad., 585 F. Supp. 2d 56, 66 (D.D.C. 2008).  The 

appropriateness of Student’s IEPs is analyzed by considering the specific concerns raised by 

Petitioner about the lack of specialized instruction hours.  See 34 C.F.R. 300.320(a)(4),(5); 

Honig, 484 U.S. at 311. 

As for the appropriateness of Student’s educational placement/setting/location of 

services, the standard under the IDEA is that to provide Student a FAPE, DCPS “must place 

the student in a setting that is capable of fulfilling the student’s IEP.”  Johnson v. Dist. of 

Columbia, 962 F. Supp. 2d 263, 267 (D.D.C. 2013).  The IDEA requires an appropriate 

education, but it “does not require a perfect education.”  M.S. ex rel. Simchick v. Fairfax 

County Sch. Bd., 553 F.3d 315, 327 (4th Cir. 2009).  Thus, the issue here is whether the 

educational placement at Public School offered a basic floor of opportunity to Student.  See 

Smith v. Dist. of Columbia, 846 F. Supp. 2d 197, 202 (D.D.C. 2012) (school needs to 

provide only basic floor of opportunity), quoting Rowley, 458 at 201, 102 S. Ct. 3034.   

While the specialized instruction hours on Student’s 10/14/16 IEP were low, with 2 

hours/week outside general education and 3 hours/week inside general education, this 

Hearing Officer is cognizant of the fact that academics were not particularly problematic for 

Student at that point.  In the 10/11/16 Analysis of Existing Data, in math Student was more 

than 1 level below grade expectation but  overall math composite score was in the 

average range; in reading, Student needed some support, but  overall composite was 

solidly in the average range; and in written expression, Student’s spelling was average, but 
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 fluency was impacted by slow, careful letter formation.  Thus, it was reasonable in the 

view of the undersigned to not begin with a large number of specialized instruction hours.   

Instead, it was Student’s behavior that had been the problem, and the 10/14/16 IEP 

provided 180 minutes/month of BSS outside general education and another 60 

minutes/month inside general education, along with other supports from the social worker 

for transitions and the like.  It is not clear to this Hearing Officer that more BSS minutes 

would have been useful at this point.  Indeed, Private Psychologist 1 testified that the level 

of BSS on the IEP should be helpful and Petitioner does not seek more BSS.  Instead, 

Petitioner sought a fulltime outside general education placement right off the bat, plus a 

dedicated aide.  Given that Student only had a 504 Plan at that point, and that Public School 

had itself not felt there was a need for special education at all, it does not seem reasonable in 

the circumstances to jump straight to a fulltime IEP on 10/14/16.   

This conclusion is bolstered by the fact that there were outstanding independent 

Neuropsychological and Psychological Evaluations pending, both of which were expected 

the next month.  So this Hearing Officer concludes it was reasonable for DCPS to begin 

with the hours it offered on 10/14/16 and plan to meet again once the independent 

evaluations were in to see how Student was doing and adjust services as needed at that 

point.  In terms of placement, Public School could implement Student’s 10/14/16 IEP and 

provided a basic floor of opportunity at Public School. 

The completion of the Psychological Evaluation apparently took longer than 

intended, and more information was unfortunately generated by the 2/27/17 incident 

discussed in detail above, but on 4/3/17, DCPS revised Student’s IEP and moved to what it 

calls a “fulltime” IEP at 20 hours/week of specialized instruction, along with the 240 

minutes/month of BSS, all outside general education.  It might have been preferable for the 

updated IEP to have been put in place a little sooner, but that is not a sufficient basis for this 

Hearing Officer to conclude that there was a denial of FAPE.   

As for placement of Student in the BES program at Public School, the undersigned 

does not view that as inappropriate, given the behavioral issues in which Student has been 

involved.  While Student has problems getting along with  peers, the undersigned is not 

aware of any evidence in the record that  has a particularly difficult time with typically-

developing peers, so Student would benefit from being exposed to such peers to the extent 

permitted by the 20 hour/week BES program.  The BES program has a behavior focus with 

classes of 3 adults for 8 children, which should provide Student a basic floor of opportunity 

going forward. 

Remedies 

As remedies for the denial of FAPE in Issues 1 and, Petitioner is awarded 

compensatory education below, along with a requirement to update Student’s BIP.  

Petitioner did not prevail on Issue 3, so a revised IEP and nonpublic school placement are 

not required.  Petitioner introduced a compensatory education plan, about which Private 
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Psychologist 1 credibly testified as an expert.  This Hearing Officer has modified the Plan to 

remedy the denials of FAPE found herein.   

The IDEA gives Hearing Officers “broad discretion” to provide an “equitable 

remedy” for students who have been denied a FAPE.  See Reid ex rel. Reid v. Dist. of 

Columbia, 401 F.3d 516, 522-23 (D.C. Cir. 2005); B.D. v. Dist. of Columbia, 817 F.3d 792, 

797-98 (D.C. Cir. 2016); Hill v. Dist. of Columbia, 2016 WL 4506972, at *25 (D.D.C. Aug. 

26, 2016) (IDEA prescribes broad discretion in fashioning relief for educational 

deprivation).  While there is “difficulty inherent in figuring out both what position a student 

would be in absent a FAPE denial and how to get the student to that position,” B.D., 817 

F.3d at 799, that does not permit the effort to be avoided.  See Henry v. Dist. of Columbia, 

750 F. Supp. 2d 94, 98 (D.D.C. 2010) (a disabled student who has been denied special 

education services is entitled to a tailored compensatory education award and limitations of 

the record are no excuse).  Moreover, a student is not required “to have a perfect case to be 

entitled to compensatory education.”  Cousins v. Dist. of Columbia, 880 F. Supp. 2d 142, 

148 (D.D.C. 2012) (citations omitted).  Indeed, “hearing officers are reminded that ‘[t]he 

essence of equity jurisdiction’ is ‘to do equity and to mould each decree to the necessities of 

the particular case.’”  Lopez-Young v. Dist. of Columbia, 2016 WL 5485101, at *9 (D.D.C. 

Sept. 29, 2016), quoting Reid, 401 F.3d at 523-24. 

Compensatory education for the denial of FAPE found herein shall consist of DCPS 

funding, at DCPS’s customary rates for independent providers, a total of 90 hours of 

services, as follows:  (a) 40 hours of academic tutoring; and (b) 50 hours of mentoring.  All 

hours are to be used within 18 months in order to ensure that the remedial services that 

Student needs are obtained without undue delay, along with minimizing any administrative 

burdens on Respondent which may result from compensatory education awards stretching 

over excessively long timeframes. 

ORDER 

Petitioner has prevailed on Issues 1 and 2, as set forth above.  Accordingly, it is 

hereby ordered that:  

(1) DCPS shall review and modify Student’s Behavior Intervention Plan as necessary to 

address the behavior exhibited in the 2/27/17 incident. 

(2) DCPS shall fund independent providers chosen by Petitioner, and provide letters of 

authorization within 10 business days of Petitioner’s request(s), for a total of 90 

hours of services, as follows:  (a) 40 hours of academic tutoring; and (b) 50 hours of 

mentoring.  All hours are to be used within 18 months; any unused hours will be 

forfeited. 

Any and all other claims and requests for relief are dismissed with prejudice. 

IT IS SO ORDERED.   
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Dated in Caption     /s/ Keith Seat 
      Keith L. Seat, Esq. 

      Hearing Officer 

 

 

NOTICE OF RIGHT TO APPEAL 

 

 This is the final administrative decision in this matter.  Any party aggrieved by this 

Hearing Officer Determination may bring a civil action in any state court of competent 

jurisdiction or in a District Court of the United States without regard to the amount in 

controversy within ninety (90) days from the date of the Hearing Officer Determination in 

accordance with 20 U.S.C. § 1415(i). 
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Counsel of Record (Appendix A, by email) 

OSSE-SPED (due.process@dc.gov) 

ODR (hearing.office@dc.gov) 
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