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DISTRICT OF COLUMBIA
OFFICE OF THE STATE SUPERINTENDENT OF EDUCATION

Office of Dispute Resolution
810 First Street, NE,  2nd Floor

Washington, DC  20002

PETITIONER,
 on behalf of STUDENT,1

Petitioner,

v.

DISTRICT OF COLUMBIA
  PUBLIC SCHOOLS,

Respondent.

Date Issued: Ma y 30, 2017

Hearing Officer: Peter B. Vaden

Case No: 2017-0081

Hearing Date: May 10, 2017 

Office of Dispute Resolution, Room 2003
Washington, D.C.

HEARING OFFICER DETERMINATION

INTRODUCTION AND PROCEDURAL HISTORY

This matter came to be heard upon the Administrative Due Process Complaint

Notice filed by Petitioner (the Petitioner or FATHER), under the Individuals with

Disabilities Education Act, as amended (the IDEA), 20 U.S.C. § 1400, et seq., and Title

5-E, Chapter 5-E30 of the District of Columbia Municipal Regulations (“D.C. Regs.”).  In

his due process complaint, Petitioner alleges that Respondent District of Columbia

Public Schools (DCPS) denied Student a free appropriate public education (FAPE) by

not ensuring that appropriate revisions to Student’s IEP and educational placement

were made following a multidisciplinary team meeting in October 2016.
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Student, an AGE child, is a resident of the District of Columbia.  Petitioner’s Due

Process Complaint, filed on March 21, 2017, named DCPS as respondent.  The

undersigned hearing officer was appointed on March 22, 2017.  The parties met for a

resolution session on April 3, 2017 and were unable to reach an agreement.  My final

decision in this case is due by June 4, 2017.  On April 14, 2017, I convened a telephone

prehearing conference with counsel to discuss the hearing date, issues to be determined

and other matters.

 The due process hearing was held before the undersigned impartial hearing

officer on May 10, 2017 at the Office of Dispute Resolution in Washington, D.C.  The

hearing, which was closed to the public, was recorded on an electronic audio recording

device.  The Petitioner appeared in person and was represented by PETITIONER’S

COUNSEL.  Respondent DCPS was represented by DCPS’ COUNSEL.

The Petitioner testified and called as additional witnesses GRANDMOTHER,

EDUCATIONAL ADVOCATE, PROGRAM DIRECTOR from NONPUBLIC SCHOOL and

INDEPENDENT PSYCHOLOGIST.  DCPS called as witnesses SCHOOL SOCIAL

WORKER, and SPECIAL EDUCATION COORDINATOR (SEC).  Petitioner’s Exhibits P-

1 through P-114 were admitted into evidence without objection, with the exception of P-

112.  DCPS’ objection to Exhibit P-112 was sustained.  DCPS’ Exhibits R-1 through R-19

were admitted into evidence without objection.  Counsel for Petitioner made an opening

statement.  Counsel DCPS waived making an opening.  At the request of Petitioner’s

Counsel, the parties were granted leave until May 17, 2017 to file written closings.  Both

parties timely filed written submissions.
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JURISDICTION

The hearing officer has jurisdiction under 20 U.S.C. § 1415(f) and D.C. Regs. tit.

5-E, § 3029.

ISSUES AND RELIEF SOUGHT

The following issues for determination were certified in the April 14, 2017

Prehearing Order:

A. Whether DCPS denied Student a FAPE by failing to make appropriate
revisions to Student’s IEP at an MDT meeting in October 2016, or thereafter, to
address Student’s performance and behavior issues and to provide for a more
restrictive educational placement;

B. Whether DCPS denied Student a FAPE by failing to comply with the provisions
of the DC Special Education Student Rights Act pertaining to delivery of the draft
IEP before the October 2016 MDT meeting and the delivery of the final IEP after
the meeting.

For relief, the parent requests that the hearing officer order DCPS to ensure that

Student’s IEP is reviewed and appropriately revised to provide for placement in a

suitable full-time therapeutic day school that is able to provide Student the behavioral

support  requires.  Petitioner also seeks compensatory education for the denials of

FAPE alleged in the complaint.

FINDINGS OF FACT 

August 7, 2016 HOD

On July 27 and 28, 2016, Hearing Officer Coles B. Ruff held a due process

hearing concerning this student in Case No. 2016-0127.  Hearing Officer Ruff issued his

Hearing Officer Determination on August 7, 2016 (the August 7, 2016 HOD).  At the due

process hearing in the present case, counsel agreed that I may adopt relevant findings of

fact made by Mr. Ruff in the August 7, 2016 HOD.  I adopt the following findings of fact

from the prior decision:
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A.   In the 2015-2016 school year, the student was a special education student at

SCHOOL A, a DCPS  school.  August 7, 2016 HOD, ¶ 1. 

B.   Student began attending School A in GRADE A and had an IEP developed on

April 10, 2014.  The student had behavior difficulties at School A since Grade A.  School

A referred the student to the DCPS least restrictive environment (“LRE”) team for a

more restrictive placement while  was in GRADE A  but there was no follow up by

DCPS.  Id., § 2.

C.    In response to the student’s behavioral difficulties, during  Grade A year,

on March 11, 2015, DCPS developed a Behavior Intervention Plan (BIP) for the student.

The BIP sought to address the following targeted behaviors: (1) respond to adult

directives or redirection within 10 seconds, with prompting and positive narration; (2)

the student will stay in  seat or designated area during whole class and group

activities, including transition times; (3) the student will keep  hands, feet and

objects to  to ensure the safety of those around   The BIP directed that a

behavior tracker sheet be maintained, the student have a “cool down” space in the class

and gain rewards for positive behaviors. The student’s behaviors were to be

communicated to the student’s parent weekly.  Id., ¶ 3.  

C.   On March 16, 2015, School A conducted an annual review of Student’s IEP. 

The student’s disability classification was Other Health Impairment (OHI) due to

Attention Deficit-Hyperactivity Disorder (ADHD).  Id., § 4.  

D.   On July 29, 2015, DCPS conducted a psychological reevaluation of the

student. The evaluator reported that the student’s cognitive and academic functioning

were in the average range.  According to the reevaluation report, teachers stated that the

student had been threatening and menacing to other students and had threatened to
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harm   Id., ¶ 9.

E.  In the July 29, 2015 reevaluation report, the evaluator noted the student’s

extreme problematic behaviors in school and that the student had missed a good deal of

school because of suspensions.  As a part of the evaluation, the student’s teacher

responded to a questionnaire regarding the student’s behavior.  The behaviors she noted

were typical of children classified with emotional disturbance (“ED”).  However, because

the student’s problematic behaviors were not noted in the questionnaire provided to the

student’s family and did not indicate the student displayed the same behaviors at home,

the evaluator concluded the student did not meet the criteria for an ED classification

and recommended the student’s OHI classification be continued. The evaluator

recommended, however, that the student receive assistance from a psychologist or

psychiatrist to address  impulsive, explosive and hyperactive behaviors, and help 

develop social cues and coping skills to make better behavioral choices. Id., ¶ 10.

F.   Since November 2015 through the date of the prior due process hearing, the

student had little desire to attend school.   said that no one liked  at school and 

had issues with one particular student most of the time.  Id., ¶ 14.

G.   School A staff has often called the student’s father about the student’s

behaviors that included using profanity, roaming the hallways, leaving the school

building and destroying property at the school.  Id., ¶ 15.

H.   Since January 2016, when the student’s father was less available because of

work, School A staff called Grandmother several times a day about the student’s

behavior to either talk to the student over the phone in attempt to change  behavior,

or she was asked to come and take the student home because of  behavior.  The

student’s behavior issues included walking out of class, hitting other students, and
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refusing to go to class.  Id., ¶ 17.  

I.  On January 27, 2016, the student had suicidal ideations at school and DCPS

involved the Child and Adolescent Mobile Psychiatric Service (“CHAMPS”).  CHAMPS

called Grandmother and informed her they saw the student and  said  wanted to kill

  The student was taken to a local hospital twice because of suicidal ideations. 

 was hospitalized 2 or 3 days the first time in January 2016 and then for a week in

February 2016.  Id., ¶ 18.

J.   The student’s disciplinary report demonstrated that before the prior due

process hearing, the student had approximately one behavioral referral per school day

starting in October 2015. The student’s behavioral incidents increased in November

2015 but decreased in December 2015. After January 2016, the student’s behavior

incidents increased markedly to four behavior referrals per day by March and April

2016. The majority of these referrals were for the student displaying physical aggression,

being in an unassigned location or destroying property.  Id., ¶ 19.

K.   On April 18, 2015, DCPS convened an IEP meeting for the student at School

A. The student’s level of specialized instruction and related services and the setting in

which they were provided remained the same as  previous IEP.  The April 18, 2016,

IEP mentioned the student’s psychiatric hospitalizations.  Id., ¶ 20.  

L.   At the April 18, 2016 IEP meeting, Petitioner signed a form consenting to

DCPS evaluating the student.  On April 26, 2016, DCPS issued a prior written notice

(“PWN”) notifying Petitioner that DCPS intended to conduct a Functional Behavioral

Assessment and a BIP due to a spike in inappropriate behaviors that had led to

hospitalizations and a series of behavioral infractions where the student had become a

danger to  and others, including adults.  Id., ¶ 21. 
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M.  The student’s uncle had to pick the student up early from school on three

occasions in the 2015-2016 school year because of the student’s behavior.  On one

occasion in May 2016, the student’s uncle had a discussion with the School A principal

regarding the student’s behavior and academic performance. The principal notified the

student’s uncle that the student had 40 to 45 behavioral incidents during SY 2014-2015.

The School A principal told the student’s uncle that student did not know how to control

 behavior and the principal would often chaperone the student around the school or

get a staff member to babysit   Id., ¶ 23. 

N.   The student’s report card for the fourth and final advisory of SY 2015-2016

showed a marked improvement in the student’s performance in all areas except math,

PE and Spanish.  However, the student’s behavior became markedly worse and during

the last sixty days of 2015-2016, the student was out of control.  Id.,  ¶¶ 24, 25.  

O.   During IEP reporting periods 3 and 4 of SY 2015-2016, the student was

progressing in IEP academic goals but regressed in  behavioral support goals in the

4th reporting period.  Id., ¶ 26.

P.   On May 18, 2016, a DCPS social worker conducted a functional behavioral

assessment (FBA) of the student. The FBA notes reveal that the student refused to

comply with directives, blatantly defied rules/expectations, exhibited academic

disengagement by refusing to attend classes, ran through the halls, walked out of class,

displayed disruptive behaviors, verbalized thoughts of self-harm, threatened to harm

others, and exhibited aggression towards peers and adults.  Id., ¶ 33.

Q.   On June 3, 2016, after the due process complaint in the prior case was filed,

DCPS convened a resolution meeting at which an updated FBA was reviewed by the

DCPS social worker and she recounted the student’s behaviors of aggression toward
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peers and staff and self-injurious behaviors.  The social worker reported that the

student’s response to interventions had not been successful.  Id., ¶ 34.

R.   On June 5, 2016, a multidisciplinary team (MDT) was convened during which

the team, among other things, changed the student’s disability classification to

Emotional Disturbance (ED) and concluded the student required placement in a full

time program to address  dire behavioral concerns.  The student’s specialized

instruction was increased to 24 hours per week outside general education.  DCPS did

not provide an immediate location where the student’s IEP could be implemented. 

DCPS informed Petitioner that a location of services (“LOS”) notice would be issued

indicating where the student’s IEP would be implemented.  Petitioner expressed at the

meeting that he just wanted a placement that would meet the student’s needs.  Id., ¶ 35. 

S.   On June 5, 2016, DCPS issued a prior written notice (PWN) indicating the

student needs a more restrictive placement than could be provided at School A.  Id., ¶

36.

T.   On July 15, 2016, DCPS issued a letter to Petitioner informing him that the

student’s IEP would be implemented in a Behavior and Education Support (BES)

program located at a DCPS  school (SCHOOL C) for SY 2016-2017.  Id., ¶ 37.

In the August 7, 2016 IEP, Hearing Officer Ruff ordered, inter alia, that within

90 days of Student’s attendance at School C for the 2016-2017 school year, that DCPS

convene an MDT team meeting and conduct a review of Student’s academic and

behavioral progress for the 2016-2017 school year and make a determination of whether

Student should remain at the School C school placement or consider some other

placement for the Student.  Exhibit P-4.   
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Additional Findings of Fact

After considering all of the evidence received at the due process hearing in the

instant case, as well as the argument and legal memoranda of counsel, this hearing

officer’s additional findings of fact are as follows:

1. Student an AGE youth resides in the District of Columbia with Father. 

Testimony of Father.  Student is eligible for special education under the IDEA disability

classification Emotional Disturbance.  Exhibit R-5.

2. Student is currently enrolled in CURRENT GRADE at School C, which 

has attended since the beginning of the 2016-2017 school year.  Testimony of Father.

3. Student’s DCPS IEP was revised at an annual review meeting on June 10,

2016 at City School A.  The June 10, 2016 IEP identifies Mathematics, Reading, Written

Expression, Communication/Speech and Language, and Emotional, Social and

Behavioral Development as areas of concern.  The IEP provides for Student to receive 24

hours per week of Specialized Instruction, all outside general education.  For Related

Services, the IEP provides 360 minutes per month of Behavioral Support Services, 30

minutes per month of Speech-Language Pathology, and 30 minutes per month of

Occupational Therapy.  Exhibit R-5.   All related services are provided outside general

education.  Testimony of School Social Worker.

4. At City School C, Student is placed in the Behavior and Education Support

(BES) Program classroom.  There are 4 children in the BES classroom, taught by a

special education teacher, a behavior technician and a paraprofessional.  There is also a

dedicated aide assigned to another child in the class.  At City School C, Student is not in

any classes with nondisabled peers.  Student may be with nondisabled peers at

breakfast, at recess and during transition.   does well with general education peers in
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these settings.  Testimony of School Social Worker.

5. Behavior incidents involving Student have been an ongoing concern at City

School C.  Incidents include disrupting the class, fighting or throwing objects.  Student’s

classroom teacher calls Grandmother several times a week for assistance in calming

Student down.  Testimony of Grandmother.   At an October 25, 2016 MDT meeting,

School Social Worker reported that Student’s behaviors are verbal and physical

aggression toward other children and adults, oppositional behaviors, academic

disengagement and off task behaviors.  She stated that the behaviors are moderate to

severe and can happen up to 10 times a day.  At the same meeting, Special Education

Coordinator reported that Student finds  in physical altercations and struggles

sometimes with physical aggression.  Exhibit R-4.

6. Student has made some progress on  IEP behavior goals this school

year.  However,  has been involved in physical altercation incidents which 

provoked.  Other children have told School Social Worker that they cannot cope with

Student’s verbal bullying.  Testimony of School Social Worker.  Student is very

impulsive and wants a lot of attention immediately.  Sometimes Student picks at other

children until they respond physically.  Testimony of Special Education Coordinator.

7. School Social Worker’s Service Trackers, completed after the October 25,

2016 MDT meeting, document that Student’s unsafe behaviors continued.  School Social

Worker reported that on November 10, 2016, Student was observed being severely

oppositional and verbally aggressive toward  teacher.  On November 22, 2016,

Student was reported to be agitated by a peer, which caused  to display severe

physical aggression and oppositional behaviors toward  teacher.  Exhibit P-49.  On

December 12, 2016, Student was reported to be in verbal and physical conflict with
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another student.  Exhibit P-48.  On January 18, 2017, Student was observed being

physically aggressive toward a peer, who appeared to not provoke   On January 27,

2017, Student was reported to have required crisis-intervention, as  was in a conflict

with a peer.  Exhibit P-47.

8. A School C behavior intervention tracker, started in November 2016,

reports numerous physical behavior incidents involving Student, including cursing and

threatening another student, punching another student, threatening to hit another

student with a chair, throwing chairs and a desk at a teacher, spitting and displaying

agressive behaviors, and Student’s arguing, fighting and refusing to work.  In the month

of February 2017, Student was involved in multiple physical incidents with other

children including altercations, spitting, choking, and chair throwing.  On at least two of

the occasions that month, Student was physically restrained by adult staff.  Exhibit R-11.

9. In an incident prior to the April 3, 2017 resolution session meeting in this

case, according to School Social Worker, Student “jumped” another student and the

other student retaliated by hitting Student with a chair. Grandmother took Student to

the hospital.  Exhibit R-3. 

10. In a Student Safety Plan prepared by School Social Worker on April 11,

2017, Student was reported to present with severe behavioral challenges, to demonstrate

frequent impulsive, unsafe behaviors in the classroom and school setting, to often

display verbal and physical aggression towards peers and staff and to agitate and

provoke peers, which tends to lead to verbal or physical altercations.  School Social

Worker reported that these behaviors have been moderate to severe.  Exhibit P-10.  This

school year, School C has not been obliged to implement the Student Safety Plan

provisions to address unsafe behaviors.  Exhibit P-2.
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11. Academically, Student has made progress in the 2016-2017 school year. 

 Text Reading Comprehension has increased several levels to close to  grade level

goal and  is reported to be progressing toward most of  IEP academic annual goals. 

For the 3rd quarter of the school year,  attained Proficient (Meets Expectations) or

Basic (Approaches Expectations) marks in all subjects.  Exhibits R-8, R-10, R-13. 

Student is still below grade level in Reading, Mathematics and Writing.  Testimony of

Educational Advocate.

12. Nonpublic School is a therapeutic day school for students with special

needs in suburban Maryland.  It serves primarily students with ED disabilities with

educational and behavioral support in a structured environment.  Nonpublic School has 

two full time social workers to provide counseling and interventions.   The class size at

Nonpublic School is 5-8 students taught by a teacher and a teaching assistant. 

Nonpublic School has a current certificate of approval (COA) from the D.C. Office of the

State Superintendent of Education (OSSE).  The tuition is about $185 per day.  There

are no nondisabled students enrolled in the school.  Testimony of Program Director.

13. Student has been accepted for immediate admission to Nonpublic School

based upon the private school’s reviews of  IEP, BIP and other documents and

Student’s school visit.  Testimony of Program Director.

CONCLUSIONS OF LAW

Based upon the above Findings of Fact and argument and legal memoranda of

counsel, as well as this hearing officer’s own legal research, the conclusions of law of this

hearing officer are as follows:
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Burden of Proof

As provided in the  D.C. Special Education Student Rights Act of 2014, the party

who filed for the due process hearing, the Petitioner in this case, shall bear the burden of

production and the burden of persuasion, except that where there is a dispute about the

appropriateness of the student’s IEP or placement, or of the program or placement

proposed by DCPS, the District shall hold the burden of persuasion on the

appropriateness of the existing or proposed program or placement; provided that the

Petitioner shall retain the burden of production and shall establish a prima facie case

before the burden of persuasion falls on the District. The burden of persuasion shall be

met by a preponderance of the evidence.  See D.C. Code § 38-2571.03(6).

Analysis

A.

Did DCPS deny Student a FAPE by failing to make appropriate revisions to
Student’s IEP at an MDT meeting in October 2016, or thereafter, to address
Student’s performance and behavior issues and to provide for a more restrictive
educational placement?

In the August 7, 2016 HOD, Hearing Officer Ruff recounted Student’s intense

behavior challenges at School A.  Prior to the previous due process hearing, Student’s

MDT team changed  disability classification to Emotional Disturbance (ED) and

concluded that Student required placement in a full time program to address  “dire”

behavioral concerns.  On July 15, 2016, DCPS issued a letter to Petitioner informing him

that Student’s IEP would be implemented in the Behavior and Education Support (BES)

program at School C, beginning in the 2016-2017 school year.

Hearing Officer Ruff ordered in the August 7, 2016 HOD that within 90 days of

Student’s transfer to School C, DCPS must convene an MDT meeting and conduct a
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review of Student’s academic and behavioral progress for the 2016-2017 school year and

make a determination of whether Student should remain at the placement at School C or

consider some other placement for the Student.  On October 25, 2016, DCPS convened

an MDT meeting at School C.  At the meeting, Grandmother stated that she continued to

have concerns about Student’s behavior and requested that  be placed at NONPROFIT

SCHOOL PROGRAM.  However, the school representatives on the MDT team reported

that Student was making progress and decided that the BES classroom at School C was

an appropriate placement and that Student would remain there for the 2016-2017

school year.  Petitioner contends that Student was denied a FAPE by DCPS’ failure to

make appropriate revisions to Student’s IEP at the October MDT meeting, or thereafter,

to address   performance and behavior issues and to provide for a more restrictive

educational placement.  DCPS responds that Student is making progress under  June

10, 2016 IEP and that the BES program at School C is a suitable placement for .

The IDEA contemplates a continuum of educational placements to meet the

needs of students with disabilities. Depending on the nature and severity of 

disability, a student may be instructed in regular classes, special classes, special schools,

at the home, or in hospitals and institutions.  See 5E DCMR § 3012, 20 U.S.C. §

1412(a)(5), 34 CFR § 300.115.  The Act requires that students with disabilities be placed

in the “least restrictive environment” so that they can be educated in an integrated

setting with students who are not disabled to the maximum extent appropriate.  See,

e.g., Smith v. District of Columbia,  846 F.Supp.2d 197, 200 (D.D.C. 2012).  “Special

classes, separate schooling, or other removal of children with disabilities from the

regular educational environment” should occur only if “the nature or severity of the

disability is such that education in regular classes with the use of supplementary aids
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and services cannot be achieved satisfactorily.” Moradnejad v. District of Columbia, 177

F. Supp. 3d 260, 279 (D.D.C. 2016) (quoting 34 C.F.R. § 300.114(a)(2)(ii).

In  2015-2016 school year at School A, Student was “mainstreamed” with

general education students for the entire school day.  For the 2016-2017 school year,

Student has been placed in the far more restrictive BES program at School C, a special

class for children with emotional and behavioral disabilities.  In compliance with the

August 7, 2016 HOD, Student’s MDT team met on October 25, 2016.  The team decided

that the BES classroom was a suitable placement for Student.  However, even at the time

of the October 26, 2016 meeting, Student was still exhibiting moderate to severe

behaviors at school, including verbal and physical aggression toward other children and

adults, oppositional behaviors, academic disengagement and off task behaviors. 

Student’s incident reports are not well documented in the hearing record, but these

reports and School Social Worker’s Service Trackers show that Student’s “dire”

behaviors have continued through the present time.  In February 2016, a month for

which records are more complete, Student was involved in multiple physical incidents

with other children including altercations, spitting, choking, and chair throwing. 

Following at least two of those incidents, Student was physically restrained by adult

staff.  In a more recent incident, Grandmother took Student to the hospital after another

child hit  with a chair in one of these altercations.

The IDEA mandates that a local education agency (LEA) must ensure that a

child’s IEP is revised when needed.  See, also, D.S. v. District of Columbia, 699 F. Supp.

2d 229 (D.D.C. 2010) (“Because the IEP must be ‘tailored to the unique needs’ of each

child, Bd. of Educ. v. Rowley, 458 U.S. 176, 181, 102 S.Ct. 3034, 73 L.Ed.2d 690 (1982),

it must be regularly revised in response to new information regarding the child’s
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performance, behavior, and disabilities.” Id. at 234 (citing 20 U.S.C. §§ 1414(b)-(c).)  If

safety issues with a school setting interfere with the child’s right to receive a free

appropriate public education, the setting may be inappropriate. See, e.g., Lillbask ex rel.

Mauclaire v. State of Conn. Dept. of Educ.  397 F.3d 77, 93 (2nd Cir. 2005) (Declaring

hearing officer’s jurisdiction to review safety challenges to IEPs where they related to

disabled child’s educational placement or provision of free appropriate public

education.)  Addressing an analogous area of concern, bullying, in a 2013 guidance

letter, the U.S. Department of Education’s Office of Special Education and Rehabilitative

Services (OSERS) emphasized the need to review IEPs both for students who are victims

of bullying was well as students who engage in such behavior:

If the student who engaged in the bullying behavior is a student
with a disability, the IEP Team should review the student’s IEP to
determine if additional supports and services are needed to address the
inappropriate behavior. In addition, the IEP Team and other school
personnel should consider examining the environment in which the
bullying occurred to determine if changes to the environment are
warranted.

As discussed above, any bullying of a student with a disability that
results in the student not receiving meaningful educational benefit from
the special education and related services provided by the school is a
denial of FAPE.  A student must feel safe in school in order to fulfill his or
her full academic potential.

Dear Colleague Letter, 61 IDELR 263 (OSERS Aug. 20, 2013).

In the present case, bullying, per se, is not an issue and I make no finding either

that Student has engaged in such behavior or that  has been bullied  

Nonetheless, as OSERS indicated in its guidance, a student must feel safe in school to

benefit from a free appropriate public education.  Unfortunately, even in the BES

program at School C, where there are only 4 children in the classroom, the teacher and

paraprofessionals have been unable curtail Student’s verbal and physical outbursts and
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that has resulted in injuries to Student and others.  (Special Education Coordinator

testified that despite the 1:1 student to staff ratio, altercations still happen because the

Student moves so quickly.)

At the time of the October 25, 2016 MDT meeting, Student had only been in the

BES program for a few weeks and  was showing some progress both behaviorally and

academically.  I find that DCPS met its burden of persuasion that  it was appropriate

then to maintain Student’s placement at School C to continue to work on  behavior

issues.  However, the hearing evidence, including School Social Worker’s Service

Trackers and the Intervention Trackers show that Student’s verbal and physical

outbursts continued after the October 25, 2016 MDT meeting through the present.  I

find that at least by the end of the second school term, January 19, 2017, DCPS should

have ensured that Student’s IEP team reviewed  IEP to determine what additional

supports and services were  needed to address  unsafe behaviors.  I conclude that the

District’s failure to do so was a denial of FAPE.

The parent requests that I order DCPS to fund Student’s placement at Nonpublic

School, which offers therapeutic program for children with ED disabilities.  Before

moving a child to a special school, where would be segregated from students who are

not disabled, a school district must consider intermediate steps wherever appropriate. 

See, e.g., Oberti by Oberti v. Bd. of Educ. of Borough of Clementon Sch. Dist., 995 F.2d

1204, 1218 (3d Cir. 1993); Daniel R.R. v. State Bd. of Educ., 874 F.2d 1036, 1050 (5th

Cir.1989).   See also, Letter to Anonymous, supra (The IDEA placement team should

exercise caution when considering a change in the placement or the location of services

provided to the student with a disability who was the target of the bullying behavior and

should keep the student in the original placement unless the student can no longer
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receive FAPE in the current LRE placement.)  In the present case, an intermediate step

could be assigning a full-time dedicated aide to Student to enable  to remain in the

BES classroom at School C where  would continue to have contact at school with

nondisabled peers.  Accordingly, I will order DCPS to convene Student’s IEP team

review  student’s IEP to determine what additional supports and services are needed

to address  verbal and physical outbursts in a way that is reasonable calculated to

curb  unsafe behaviors.  If the IEP team decides that Students does not require

placement at a therapeutic special school, as has been requested by the parent, the IEP

team must provide other aids and services, which would likely include a dedicated aide,

to assure the safety of Student, as well as other children and staff at School C. 

B.

Did DCPS deny Student a FAPE by failing to comply with the provisions of
the DC Special Education Student Rights Act pertaining to delivery of the
draft IEP before the October 2016 MDT meeting and the delivery of the
final IEP after the meeting?

District of Columbia law requires that no fewer than 5 business days before a

scheduled IEP meeting, DCPS must provide the parent an accessible copy of any draft

IEP that will be discussed at the meeting.  See D.C. Code § 38–2571.03(3).  Not later

than 5 days after a meeting where a revised IEP has been agreed upon, DCPS must

provide the parent a copy of the new or amended IEP.  Id., § 38–2571.03(4).  In the

present case, no draft IEP was discussed or agreed upon at the October 25, 2016 MDT

meeting, or subsequently at any time prior to the filing of the due process complaint in

this case.   The Special Education Student Rights Act requirement to provide a copy of

the new IEP does not apply.
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Compensatory Education

The Petitioner also requests that Student be awarded compensatory education for

the denials of FAPE alleged in this case.  Where the parent has established a denial of

the education guaranteed by the IDEA, the hearing officer must undertake “a

fact-specific exercise of discretion” designed to identify those compensatory services

that will compensate the student for that denial.  The proper amount of compensatory

education, if any, depends upon how much more progress a student might have shown if

 had received the required special education services and the type and amount of

services that would place the student in the same position he would have occupied but

for the school district’s violations of the IDEA.  See Walker v. District of Columbia, 786

F.Supp.2d 232, 238-239 (D.D.C.2011) (citing Reid ex rel. Reid v. District of Columbia,

401 F.3d 516, 519 (D.C.Cir.2005).

In this decision, I have found that DCPS denied Student a FAPE by not ensuring

that  IEP was revised by the end of second school term, January 19, 2017, to address

 unsafe behaviors.  Petitioner’s expert, Independent Psychologist, recommended that

Student be awarded 196 hours of specialized instruction or individual tutoring to put

 in the position where  would have been but for DCPS’ denial of FAPE. 

Independent Psychologist assumed Student had been denied a FAPE since the start of

the 2016-2017 school year, approximately nine months.  I find that Student has been

denied a FAPE from the end of the second term of the 2016-2017 school year through

the current proceedings – some four months.  Therefore, I will reduce Independent

Psychologist’s recommended award by one-half and order DCPS to provide Student 98

hours of compensatory education tutoring.
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ORDER

Based upon the above Findings of Fact and Conclusions of Law, it is hereby

ORDERED:

1. Within 15 school days of the date of this order, DCPS shall ensure that
Student’s IEP team is convened to review Student’s educational placement
and emotional, social and behavioral development needs, in conformity
with 34 CFR § 300.324 et seq. and with this decision.  DCPS shall ensure
that Student’s IEP is revised to address Student’s behavior issues at school,
notably verbal and physical aggression and oppositional behaviors, to
assure the safety of Student and other children and adults at the school.  If
the IEP team decides not to change Student’s placement to a more
restrictive therapeutic special school setting, the IEP team must provide
other aids and services in the IEP, which would likely include a full-time
dedicated aide for Student.

2. As compensatory education for the denial of FAPE in this case, beginning
not later than 21 school days from the date of this decision, DCPS shall
provide Student 98 hours of individual academic tutoring by a qualified
DCPS or third party tutor and

3. All other relief requested by the Petitioner herein is denied.

Date:       May 30, 2017              s/ Peter B. Vaden                      
Peter B. Vaden, Hearing Officer

NOTICE OF RIGHT TO APPEAL

This is the final administrative decision in this matter.  Any party aggrieved by
this Hearing Officer Determination may bring a civil action in any state court of
competent jurisdiction or in a District Court of the United States without regard to the
amount in controversy within ninety (90) days from the date of the Hearing Officer
Determination in accordance with 20 U.S.C. § 1415(i).

cc: Counsel of Record
Office of Dispute Resolution
OSSE Division of Specialized Education
DCPS Resolution Team




