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      ) 

 

 

HEARING OFFICER DETERMINATION 
 

Background 

 

Petitioner, Student’s Mother, pursued a due process complaint alleging that Student 

had been denied a free appropriate public education (“FAPE”) in violation of the Individuals 

with Disabilities Education Improvement Act (“IDEA”) because key aspects of  

Individualized Education Programs (“IEPs”) were repeated from year to year and  

progress was inadequate.  DCPS responded that the repeated IEPs were appropriate and  

needed a program/placement focused on  behaviors.   

 

Subject Matter Jurisdiction 

 

Subject matter jurisdiction is conferred pursuant to IDEA, 20 U.S.C. § 1400, et seq.; 

the implementing regulations for IDEA, 34 C.F.R. Part 300; and Title V, Chapter E-30, of 

the District of Columbia Municipal Regulations (“D.C.M.R.”).  

 

Procedural History 

Following the filing of the due process complaint on 3/6/17, the case was assigned to 

the undersigned on 3/7/17.  Respondent’s timely response to the complaint was filed on 

3/15/17 and did not challenge jurisdiction.  The resolution session meeting (“RSM”) took 

place on 3/15/17, but the parties neither settled the case nor terminated the 30-day resolution 

                                                 

 
1 Personally identifiable information is provided in Appendix A, including terms initially set 

forth in italics. 
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period, which ended on 4/5/17.  A final decision in this matter must be reached no later than 

45 days following the end of the resolution period, as extended by a 10-day continuance, 

which requires a Hearing Officer Determination (“HOD”) by 5/30/17.   

The due process hearing took place on 5/12/17 and 5/16/17 and was closed to the 

public.  Petitioner was represented by Petitioner’s counsel.  DCPS was represented by 

Respondent’s counsel.  Petitioner was present during the entire hearing.   

Petitioner’s Disclosures, submitted on 5/5/17, contained documents P1 through P52, 

which were admitted into evidence without objection.  Respondent’s Disclosures, submitted 

on 5/4/17, contained documents R1 through R60, which were admitted into evidence 

without objection.   

Petitioner’s counsel presented 6 witnesses in Petitioner’s case-in-chief (see 

Appendix A): 

1. Father 

2. Private Psychologist (qualified without objection as an expert in Clinical 

Psychology and over objection as an expert in School Psychology) 

3. Student 

4. Mother 

5. Clinical Services Supervisor (at Nonpublic School) 

6. Educational Advocate (qualified without objection as an expert in Special 

Education with respect to Placement and IEP Appropriateness)  

Respondent’s counsel presented 4 witnesses in Respondent’s case (see Appendix A)  

1. Principal (at Public School) 

2. School Psychologist (at Public School; qualified without objection as an 

expert in School Psychology) 

3. LEA Representative (at Proposed Public School) 

4. Case Compliance Manager 

The issues to be determined in this Hearing Officer Determination are: 

Issue 1:  Whether DCPS denied Student a FAPE by failing to provide an appropriate 

IEP (a) on 12/18/15, (b) on 5/13/16, and/or (c) following a 11/17/16 meeting, as DCPS 

repeatedly failed to update crucial portions of  IEPs and copied from one IEP to the next, 
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while  grades, behavior and attendance worsened.2    Respondent has the burden of 

persuasion, if Petitioner establishes a prima facie case on this issue. 

Issue 2:  Whether DCPS denied Student a FAPE by failing to provide an appropriate 

placement (a) from 2015/163 to the present due to an inappropriate IEP, and/or (b) from 

2016/17 to the present as DCPS could not implement the services on  IEP, while  

grades, behavior and attendance worsened.4    Respondent has the burden of persuasion, if 

Petitioner establishes a prima facie case on this issue. 

Issue 3:  Whether DCPS denied Student a FAPE by failing to comprehensively 

evaluate  in all areas of suspected disability (a) at the time of  triennial reevaluation in 

2015, when  needed a comprehensive psychological, Functional Behavioral Assessment 

(“FBA”), Behavioral Intervention Plan (“BIP”) and speech language screening, none of 

which  received until 2017, and/or (b) in light of  failure to make academic progress, 

as an occupational therapy evaluation was indicated in 2016, along with those assessments 

needed in 2015.  Petitioner has the burden of persuasion on this issue. 

Issue 4:  Whether DCPS denied Student a FAPE by failing to fully implement  

IEP from the beginning of 2016/17 to the present, as  has not received required pull-out 

for English and Math classes.  Petitioner has the burden of persuasion on this issue. 

Petitioner seeks the following relief:   

1. A finding that Student was denied a FAPE. 

2. Within 15 school days, DCPS shall revise Student’s IEP to include (a) 

transportation, (b) description of a fulltime self-contained setting with low 

student-teacher ratio, small-group setting, and therapeutic interventions to 

address behavior, (c) updated goals and present levels of performance, and 

(d) descriptions of how Student’s disability affects  education and  

least restrictive environment (“LRE”). 

3. DCPS shall place and fund Student with transportation at Nonpublic School. 

4. DCPS shall fund independent educational evaluations (“IEEs”) for 

occupational therapy and speech language. 

5. DCPS shall fund compensatory education for any denial of FAPE.5 

                                                 

 
2 Issue 1 combines issues in the due process complaint from pp. 14 and 16. 
3 All dates in the format “2015/16” refer to school years. 
4 Issue 2 combines issues in the due process complaint from pp. 21 and 23. 
5 Petitioner’s counsel was put on notice at the prehearing conference that Petitioner must 

introduce evidence supporting the requested compensatory education, including evidence of 

specific educational deficits resulting from Student’s alleged denial of FAPE and the 

specific compensatory measures needed to best correct those deficits, i.e., to elevate Student 

to the approximate position Student would have enjoyed had Student not suffered the 
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6. Any other just and reasonable relief.   

    

The parties were permitted to submit citations after the hearing but did not do so.   

Findings of Fact 

 

After considering all the evidence, as well as the arguments of both counsel, the 

Findings of Fact6 are as follows: 

1. Student is a resident of the District of Columbia; Petitioner is Student’s Mother.7  

Student is Age and in Grade at Public School, where  began at the beginning of 

2015/16.8  Student previously attended Prior Public School which Parents felt was not 

adequately meeting  needs.9   

2. Student’s classification for receiving special education and related services was 

broadened beyond Specific Learning Disability in February 2017 to Multiple Disabilities 

(“MD”), with the addition of Other Health Impairment (“OHI”) due to Attention Deficit 

Hyperactivity Disorder (“ADHD”).10   

3. An IEP dated 3/15/17 provides for 25.5 hours/week of specialized instruction outside 

general education and 120 minutes/month of Behavioral Support Services (“BSS”), but is 

not yet considered final or being implemented by DCPS.11  Student’s current IEP is a 

                                                 

 

alleged denial of FAPE.  Respondent was encouraged to be prepared at the due process 

hearing to introduce evidence contravening the requested compensatory education in the 

event a denial of FAPE is found. 
6 Footnotes in these Findings of Fact refer to the sworn testimony of the witness indicated or 

to an exhibit admitted into evidence.  To the extent that the Hearing Officer has declined to 

base a finding of fact on a witness’s testimony that goes to the heart of the issue(s) under 

consideration, or has chosen to base a finding of fact on the testimony of one witness when 

another witness gave contradictory testimony on the same issue, the Hearing Officer has 

taken such action based on the Hearing Officer’s determinations of the credibility and/or 

lack of credibility of the witness(es) involved. 
7 Mother.   
8 Id.   
9 Father; Mother.   
10 P10-1; P15-22; P46-2; R25-2; R28-1.   
11 P9-10.  There was inconsistent testimony over whether the 3/15/17 IEP is final or not, as 

Student’s advocates noted that it appears final (Educational Advocate), Principal testified 

that it was finalized and a location of services was being determined, and DCPS included 

the signature page in its Disclosures (R44-1,2).  But Case Compliance Manager, who was 

the LEA Representative at the hearing, clearly testified as the final witness at the hearing 

that Petitioner hadn’t yet agreed to the IEP, so DCPS wasn’t going to force it on her, and 

that a 4/24/17 Prior Written Notice merely “proposes” to implement the IEP (P37-2; Case 
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5/13/16 IEP (sometimes referenced herein as the “2016 IEP”) which provides 15 

hours/week of specialized instruction outside general education and 120 minutes/month of 

BSS.12  Student’s 12/18/15 IEP (the “2015 IEP”) provided 15 hours/week of specialized 

instruction outside general education and no BSS or other related services.13  Student’s 

12/11/14 IEP (the “2014 IEP”) from Prior Public School provided 10 hours/week of 

specialized instruction outside general education and no related services.14   

4. On 11/17/16, DCPS proposed 20 hours/week in a “fulltime” IEP that was self-

contained for all classes except specials.15  Student’s advocates agreed that  needed an 

increase in service hours, but that 20 hours was not enough.16  Another IEP was proposed on 

2/16/17, but DCPS did not incorporate information from new evaluations, did not provide 

new present levels of performance with updated information from standardized testing, and 

did not provide other updates, so it was rejected by Petitioner as inadequate; much of it was 

nearly identical to the 2015 and 2014 IEPs.17  At the 2/16/17 meeting, Educational Advocate 

complained that Student’s IEP had not been updated for 2 years and asked for the present 

levels of performance and goals to be updated on the IEP; the LEA representative (math 

teacher) responded that the special education coordinator was responsible for that, but was 

out on paternity leave until April.18   

5. The value of an IEP depends on having relevant data with accurate baselines and 

present levels of performance to be able to develop good goals.19  Student’s 2014, 2015 and 

2016 IEPs have many identical baselines, present levels of performance, and goals, and the 

level of services is too low.20   

6. Principal testified that each mathematics goal in the 5/13/16 IEP was still appropriate 

for Student, even though goal 1 is identical to the goal in the 2015 IEP and goals 2 and 3 are 

identical to the goals in both the 2014 and 2015 IEPs.21  In mathematics, the Present Levels 

of Academic Achievement are identical in 2014, 2015 and 2016; each year noted that 

                                                 

 

Compliance Manager).  Case Compliance Manager also testified that DCPS is still waiting 

on a response from Petitioner and that if she does not agree with the IEP, it will not be 

implemented (Case Compliance Manager).   
12 P10-1,8.   
13 P11-1,6.  Inexplicably, while the IEP at P11-1,6 is dated 12/18/15 and provides for 15 

hours/week of specialized instruction, a similar IEP at R3-1,6 is dated 12/17/15 and 

provides for only 10 hours/week of specialized instruction.   
14 P12-1 (pages missing); P17-4; Case Compliance Manager.   
15 P47-2; Principal.   
16 Educational Advocate.   
17 P40-1; Educational Advocate.   
18 P46-3; Educational Advocate.   
19 Private Psychologist; Educational Advocate.   
20 Educational Advocate; Private Psychologist.   
21 Principal; R12-3; P11-3,4; P12-3,4.   
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Student “has consistently improved  functioning in mathematics” and each year reports a 

“45% increase in  score.”22   

7. In mathematics, the Description of How the Student’s Disability Affects the 

Student’s Access to General Education is identical in 2014, 2015 and 2016, with each year 

reporting that Student “is able to do grade level work” and that “  behavior has improved 

significantly since October.”23  In mathematics, the Description of How the Student’s 

Disability Affects the Student’s Progress in General Education is identical in 2014, 2015 

and 2016, with each year reporting that Student “is progressing as expected in the general 

education curriculum” and is “able to access the general education curriculum.”24  Principal 

testified that these repeated statements were accurate in the 5/13/16 IEP (as were similar 

statements below), undermining her credibility.25  Principal testified that it is “not 

inappropriate” for these descriptions to be repeated across IEPs, and for IEP goals to be 

“large enough” to be pursued across multiple years.26  Given the circumstances of these 

repetitious IEPs, this also undermined Principal’s credibility. 

8. Principal testified that both reading goals in the 5/13/16 IEP were still appropriate 

for Student, even though both goals are identical to the goals in the 2014 and 2015 IEPs, and 

have identical blank baselines.27  In reading, the Present Levels of Academic Achievement 

are identical in 2014, 2015 and 2016; each year refers to  “most recent” testing, citing the 

same results.28  In reading, the Description of How the Student’s Disability Affects the 

Student’s Access to General Education and effect on Progress are identical in 2014, 2015 

and 2016.29   

9. Principal testified that both writing goals in the 5/13/16 IEP were still appropriate for 

Student, even though both goals are identical to the goals in the 2014 and 2015 IEPs, and 

have identical blank baselines.30  In writing, the Present Levels of Academic Achievement 

are identical in 2014, 2015 and 2016; each year refers to  “recent testing,” and lists the 

same results.31  In reading, the Description of How the Student’s Disability Affects the 

Student’s Access to General Education and effect on Progress are identical in 2014, 2015 

and 2016.32   

                                                 

 
22 R12-3; P11-3; P12-3.   
23 Id.   
24 Id.   
25 Principal.   
26 Id. 
27 Principal; R12-4,5; P11-4,5; P12-4,5.   
28 R12-4; P11-4; P12-4.   
29 Id.  
30 Principal; R12-5; P11-5; P12-5.   
31 R12-5; P11-5; P12-5.   
32 R12-4; P11-4; P12-4.   
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10. The draft 3/15/17 IEP has been updated in part, but carries over some identical 

descriptions from the 2014, 2015 and 2016 IEPs in reading and written expression, 

including typos (“Students needs extra time” and “impact’s  ability”).33  Blank baselines 

in the 2014, 2015 and 2016 IEPs have been completed with the repeated statement, 

“According to teacher observation, student has not mastered this goal.”34   

11. A 1/1/17 Comprehensive Psychological Evaluation found that Student has average 

cognitive ability, with a Full Scale IQ of 94, but diminished achievement in basic reading, 

fluency and math fluency, in which  is from 1 to 5 years behind.35  Student has 

significant variability in  Woodcock-Johnson IV achievement scores.36  Student’s Broad 

Reading is in the Very Low range, while  is in the Low to Average range on academic 

tasks not requiring time restraints.37  Student likely requires significant academic and 

behavior supports to be successful in school.38   

12. An independent Comprehensive Psychological Evaluation completed on 5/4/17, with 

a 5/5/17 addendum, found Student’s intellectual ability in the Average range, with a brief 

intellectual ability score of 99.39  In academic functioning, the evaluation found Student’s 

reading domain was Very Low with overall reading at an age level 7 years behind Student; 

Student’s math domain was Very Low with overall math abilities at an age level 5 years 

behind; and written language domain was Very Low with overall writing at an age level 6 

years behind.40  Student’s Math iReady scores are 7 grades behind.41  In practical terms, 

Student is unable to read to  without assistance;  can do small amounts of writing 

if given direct assistance, including talking it through first.42  Student has been on the same 

reading level and math level for years, which is many years behind  current grade.43   

13. Student was initially evaluated in 2012 and found eligible as a student with a 

Specific Learning Disability.44  Student’s initial Comprehensive Psychological was dated 

1/12/12.45  In late 2013, the Multi-Disciplinary Team (“MDT”) considered psychological 

testing of Student, which was canceled based on data from Parents and the team.46  A 2014 

                                                 

 
33 P9-5,6; R12-4,5; P11-4,5; P12-4,5.   
34 P9-5,6,7.   
35 P15-12,22,23.   
36 Id.   
37 Id.   
38 P15-22.   
39 P50-1,4,8; Private Psychologist.   
40 P50-6,8; Private Psychologist.   
41 P50-13.   
42 P15-5.   
43 Father.   
44 P15-24.   
45 P21.   
46 R49-2.   



Hearing Officer Determination  

Case No. 2017-0067 

 

 

 

 

 

8 

Woodcock-Johnson was conducted, which was academic testing and not a full evaluation.47  

Subsequent evaluations were performed in 2015 with a review of data and in 2016 with 

supplemental behavior assessments to aid in a medical diagnosis by  doctor of ADHD.48  

Public School performed a narrower reevaluation, rather than a comprehensive reevaluation 

of Student, including Behavior Rating Scales early in 2016.49  School Psychologist testified 

that the triennial reevaluation requirements are satisfied by R6 (3/31/16 Data Summary 

Report), R7 (5/13/16 Analysis of Existing Data), R11 (5/13/16 Final Eligibility 

Determination), R14 (11/3/16, Student Participant Input Form), R16 (11/17/16 Consent for 

Initial Evaluation/Reevaluation), R17 (11/17/16 Prior Written Notice – Proceed with 

Evaluation Process).50   

14. A 12/16/16 Speech and Language Screening concluded that Student’s speech-

language skills were within normal limits and there was no apparent impact on school 

performance or progress; the screening did not indicate the need for speech-language 

services.51  Student’s advocates didn’t receive the information expected from the screening 

about language processing, so requested a full speech-language evaluation; DCPS agreed.52  

An Initial Comprehensive Speech and Language Evaluation, completed on 3/30/17 and 

updated on 4/5/17, concluded that Student does not present with a significant speech-

language deficit/delay that significantly impacts  overall communication skills.53   

15. Student is in a co-taught class of 20 students at Public School.54  Student received all 

the specialized instruction outside general education set forth on  15-hour IEP; Principal 

– who is responsible for scheduling and implementation – explained the details at the 

11/17/16 meeting.55  The hours continued throughout 2016/17 and Principal believed they 

were sufficient for Student to make progress.56  Student stated  was only being pulled out 

of English once or twice a week with a small group of 4-5 students, and has only 1 teacher 

in most of  other classes, so is not pulled out.57  Principal testified with some credibility 

that there is a second teacher in other classes and that Student is pulled out as required.58 

16. Student’s math teacher indicated that  was the general education teacher in the 

math class and was supposed to be teaching with a special education teacher who was out on 

                                                 

 
47 Private Psychologist.   
48 P15-24.   
49 Principal; R4-1.   
50 School Psychologist.   
51 P16-1,16.   
52 Educational Advocate.   
53 R46-1,24.   
54 P46-1; P15-4.   
55 Principal; P47-3.   
56 Principal.   
57 Student.   
58 Principal.   
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paternity leave.59  Principal explained that the math teacher is dually certified, so is also a 

special education math teacher and providing special education support to Student in math 

when another general education math teacher came into the class part of the time.60  Student 

stated that  was often put out of math class with a computer on which  is to work by 

  often seeks out a behavior tech.61 

17. At the end of Term 2 of 2016/17, Student had straight “Fs” with up to 27 absences in 

some classes.62  Student does not have a “discernable” grade point average.63   

18. As of 5/13/16, Student had been absent 32 of 150 days in 2015/16 (of which 21 were 

unexcused).64  Public School had created an attendance plan for Student by 3/31/16.65  The 

attendance team contacted Student’s family about attendance concerns.66  Student regularly 

“self-removes” or “self-dismisses” from class, whether a preferred class or not, and roams 

the hallways looking for someone to socialize with.67   

19. Student’s counseling was discussed at the 11/17/16 MDT meeting; Student had only 

been to 1 session by that point, due to  refusal to attend sessions.68  The BSS provider 

noted on a 12/12/16 Service Tracker that Student has “historically refused services.”69   

20. School Psychologist stated that Student struggles with issues of sexuality and gender 

identity and can be very defensive and very upset if  is called 0  A male staffer at 

Public School who was responding to a behavioral incident grabbed  arm and taunted 

 referring to  as 71   

21. Student’s advocates consider  behavioral challenges as attributable to  low 

academic performance causing  great frustration; Student’s inability to read is the root of 

 behavior problems.72   

                                                 

 
59 P40-1; P46-3.   
60 Principal.   
61 Student.   
62 P28-1; Father (Student getting “Fs”).   
63 P15-4.   
64 R7-1.   
65 Principal; R6-1.   
66 R6-1.   
67 P15-4.   
68 P47-2.   
69 P27-1.   
70 P47-2.   
71 Educational Advocate.   
72 Id.   



Hearing Officer Determination  

Case No. 2017-0067 

 

 

 

 

 

10 

22. Because of Student’s struggles early in 2015/16,  IEP hours of specialized 

instruction were increased from 10 to 15 on 12/18/15.73  School Psychologist conducted a 

3/31/16 Behavior Screening of Student at the request of Parents to gain insight into 

Student’s lack of focus and distractibility and assist in the diagnosis and treatment of 

suspected ADHD.74   

23. In spring 2016, Student’s team developed an informal behavior plan, which 

remained in place as of the Comprehensive Psychological evaluation on 1/1/17.75  At that 

time, Student was easily redirected and self-reflective as described by most of  teachers.76  

Student was taught in co-taught classrooms with small student groupings and provided with 

scaffolding, blended learning (using computers), teacher and peer conferences, and pull-out 

as required.77  When Student was “over-stimulated,”  required significant redirection, 1-

to-1 conferencing, a calming space within the classroom, and an area to reflect with a trusted 

adult outside the classroom, including both the counselor and social worker.78  In 2015/16, 

Student was allowed to walk a specific hallway while supervised to “burn-off” excess 

energy to improve  focus for re-entry to class, but had little interest in that 

accommodation in 2016/17.79   

24. These supports in 2015/16 were “minimally successful.”80  Good relationships that 

Student established with staff in 2015/16 were eroded as  was significantly more 

“amped” in 2016/17 and difficult to de-escalate.81  Interventions that were helpful in 

2015/16 were not helpful in 2016/17.82   

25. Student had more behavioral issues in 2016/17 as  outbursts worsened.83  The 

frequency and severity of  behaviors increased.84  Student regularly had “2 mild and 2 

moderate” incidents per day.85  Student had such a strong reaction to any disruption that any 

time there was a disruption in any class, Student was required to be removed whether  

had anything to do with the problem or not.86   

                                                 

 
73 P19-2.   
74 P19-1,5.   
75 P15-4.   
76 P15-5.   
77 P15-4; P19-2; R7-3.   
78 Id.  
79 Id.   
80 P15-4.   
81 P15-4.   
82 School Psychologist.   
83 Principal; School Psychologist; Educational Advocate.   
84 P47-2.   
85 P47-1.   
86 Private Psychologist.   
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26. At the 11/17/16 MDT meeting, Public School stated that when Student is physically 

in crisis  needs to be contained and put in an empty classroom because “  will throw 

around furniture.”87  Student had never been physically aggressive (toward people), but 

threatened acts of violence.88  Student doesn’t handle redirection well.89  After a staff 

member tried to redirect  Student “vandalized the class, cursing, and became physically 

aggressive towards staff.”90  After an incident, Student went to different classrooms 

attempting to incite other students to come out of their classes and engage in disruptive 

behavior.91  DCPS’s 11/21/16 LRE Classroom Observation recommended developing a 

safety plan for school personnel to follow when Student displayed unsafe behavior.92   

27. At the 11/17/16 MDT meeting, Student’s team agreed there was no need for an FBA 

because they did not think Student would participate; DCPS agreed to create a Safety Plan 

and BIP.93  An internal Safety Plan was later formalized as part of the FBA.94  As of 

11/21/16, Parents expressed concern that Student’s behaviors have increased despite 

everyone’s efforts.95   

28. A 2/6/17 FBA-II found that Student was “a constant class disruption” when present, 

refused to follow directions, walked out of class without permission, and was easily agitated 

and verbally aggressive, with cursing outbursts.96  Once escalated, Student “has to be 

removed from the academic environment.”97   

29. During observations of Student,  was disruptive in the class as much as 80% of 

the time, and even when  wasn’t, other students were disruptive and occupied the 

teacher, so Student did not complete  work.98  In another observation, Student refused to 

follow directions 30% of the time and displayed verbal disruptions another 30% of the time, 

but was not productive or engaged in the academic process the other 40% of the time; 

Student put  feet up on the desk repeatedly during class, even with repeated correction 

from the teacher.99  Another observation involved a substitute teacher who lost control of 

                                                 

 
87 P47-1.   
88 Id.   
89 Private Psychologist.   
90 P47-1.   
91 Id.   
92 P17-5.   
93 P47-2.   
94 Principal.   
95 R20-2.   
96 P14-1.   
97 Id.   
98 P14-3.   
99 P14-7.   
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the class in which students began “rearranging” desks and chairs and ended with the teacher 

locked out of the classroom and calling for security.100   

30. Student’s math teacher stated that Student is “constantly” disruptive and “displays 

aggressive behavior that threatens student safety.”101  Student’s history teacher stated that 

Student is often absent, and when present does not attempt to engage but puts  head 

down and goes to sleep, and almost always leaves class early.102   

31. A BIP-II was developed for Student on 2/7/17, repeating Student’s behaviors from 

the FBA by noting that Student was a constant class disruption when present, refused to 

follow directions, walked out of class without permission, was easily agitated and verbally 

aggressive, with cursing outbursts.103  Student was less likely to exhibit the behaviors if  

was receiving 1:1 assistance, if there was a “low [high] teacher to student ratio” and limited 

environmental distractions.104  As often as possible, Student should be allowed to work in 

small group or 1:1 sessions away from the larger group.105  The BIP’s suggested 

replacement behaviors were merely to stop doing the targeted behaviors, e.g. replacing 

“refuses to follow directions,” with “follow stated directions.”106  The BIP-II was amended 

on 2/16/17, with inclusion of verbal threats, and subject of the team meeting on 3/15/17.107   

32. The updated IEP was proposed to Petitioner on 3/15/17 at the RSM; the DCPS team 

agreed to provide a fulltime (25.5 hours/week outside general education) placement in a 

Behavior & Education Support (“BES”) classroom.108  DCPS sent a letter dated 3/30/17 to 

Parents informing them that the BES program at Proposed Public School had been selected 

as Student’s location of services.109  Educational Advocate emailed DCPS on 4/18/17 asking 

why the BES program had been selected when Student has not been classified as having an 

Emotional Disturbance or a moderate to severe behavior disorder.110  Case Compliance 

Manager responded that a student does not need to be classified as Emotional Disturbance 

or have a behavior disorder to thrive in the BES classroom and that Student does have 

behavioral issues.111  On 4/24/17, Public School issued a Prior Written Notice proposing to 

                                                 

 
100 P15-7; P19-2.   
101 P14-5.   
102 P14-6.   
103 P13-1.   
104 P13-3; R42-3; P14-6 (only on task with 1:1 attention).   
105 P13-3; P14-8; R42-3.   
106 P13-2.   
107 R42-1,6.   
108 R51-3; Case Compliance Manager.   
109 P37-3.   
110 P38-1.   
111 Id.   
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increase Student’s specialized instruction hours on  IEP to 25.5/week, but DCPS has not 

implemented the IEP because Mother has not agreed to it.112   

33. Since frustration over  lack of progress may be Student’s root problem, putting 

 into a self-contained behavior program full of other students with behavioral issues 

could be harmful and distract Student even more from  academics.113  Mother feels that 

she has been “screaming” for help for Student, but  getting straight “Fs” and has not 

been receiving the help  needs.114   

34. Mother expressed a safety concern about Proposed Public School due to Student 

“placing other students at academic and safety risk with  behaviors.”115  Student was not 

interested in attending Proposed Public School after seeing peers from  neighborhood 

who tease Student about not being on the same educational level and may be part of a 

neighborhood rivalry that would be distracting.116   

35. Student testified that  learns better in small groups where the other kids are on  

same level.117  Student doesn’t like being in a big class where there is lots of noise and the 

teacher isn’t in control all the time; Student often gets sent out of the room.118  Student 

stated that  cannot learn at Public School because the other students in  classes “talk 

too much”;  is unable to focus and learn in class, so  leaves without permission.119  

Student doesn’t manage frustration well.120   

36. The independent Comprehensive Psychological evaluation recommended a small 

fulltime special education school with small class sizes and a therapeutic approach.121  

Mother would like to see Student go to Nonpublic School.122  Student expressed  dislike 

for Public School and stated  would prefer to go to any other school, especially 

Nonpublic School.123   

37. Private Psychologist developed and convincingly testified about a compensatory 

education plan based on the harms Student suffered from not having adequate IEPs in place 

and proposed 220 hours of tutoring and 70 hours of counseling to put Student in the position 

                                                 

 
112 P37-2; Case Compliance Manager.   
113 Educational Advocate.   
114 Mother.   
115 P15-6; R20-2.   
116 Mother; Educational Advocate.   
117 Student.   
118 Id.   
119 P50-7.   
120 Private Psychologist.   
121 P50-9.   
122 P15-6; R20-2.   
123 R45-7.   
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 would have been absent the denial of a FAPE.124  Private Psychologist did not base her 

compensatory education plan on an hour-for-hour calculation, but on what Student needs to 

make up what  missed.125   

Witness Credibility.  In addition to the issue of credibility raised about a DCPS 

witness concerning IEP repetition, there is also a concern on Petitioner’s side with an 

advocate’s email to numerous DCPS recipients stating, “DCPS has the audacity to hesitate 

fulfilling the request of the parent to provide . . . a program that can meet  academic and 

behavioral needs???  This is outrageous. . . .”  While caring about the education of children 

is admirable, becoming strident to the point of incivility is quite certainly counterproductive 

in working with DCPS and undermines credibility with this Hearing Officer. 

Conclusions of Law 

 

Based on the Findings of Fact above, the arguments of counsel, as well as this 

Hearing Officer’s own legal research, the Conclusions of Law are as follows:   

The overall purpose of the IDEA is to ensure that “all children with disabilities have 

available to them a free appropriate public education that emphasizes special education and 

related services designed to meet their unique needs and prepare them for further education, 

employment, and independent living.”  20 U.S.C. § 1400(d)(1)(A).  See Boose v. Dist. of 

Columbia, 786 F.3d 1054, 1056 (D.C. Cir. 2015) (the IDEA “aims to ensure that every child 

has a meaningful opportunity to benefit from public education”). 

“The IEP is ‘the centerpiece of the statute’s education delivery system for disabled 

children.’”  Endrew F. ex rel. Joseph F. v. Douglas County Sch. Dist. RE-1, 137 S. Ct. 988, 

994, 197 L. Ed. 2d 335 (2017), quoting Honig v. Doe, 484 U.S. 305, 311, 108 S. Ct. 592, 98 

L.Ed.2d 686 (1988).  “The IEP is the means by which special education and related services 

are ‘tailored to the unique needs’ of a particular child.”  Endrew F., 137 S. Ct. at 994, 

quoting Bd. of Educ. of Hendrick Hudson Cent. Sch. Dist. v. Rowley, 458 U.S. 176, 181, 102 

S. Ct. 3034, 73 L. Ed. 2d 690 (1982). 

Once a child who may need special education services is identified and found 

eligible, DCPS must devise an IEP, mapping out specific educational goals and 

requirements in light of the child’s disabilities and matching the child with a school capable 

of fulfilling those needs.  See 20 U.S.C. §§ 1412(a)(4), 1414(d), 1401(a)(14); Endrew F., 

137 S. Ct. at 994; Sch. Comm. of Town of Burlington, Mass. v. Dep’t of Educ. of Mass., 471 

U.S. 359, 369, 105 S. Ct. 1996, 2002, 85 L. Ed. 2d 385 (1985); Jenkins v. Squillacote, 935 

F.2d 303, 304 (D.C. Cir. 1991); Dist. of Columbia v. Doe, 611 F.3d 888, 892 n.5 (D.C. Cir. 

2010).   

                                                 

 
124 P49-1,2; Private Psychologist.   
125 P49-2; Private Psychologist.   
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The IEP must be “reasonably calculated to enable a child to make progress 

appropriate in light of the child’s circumstances.”  Endrew F., 137 S. Ct. at 1001.  The Act’s 

FAPE requirement is satisfied “by providing personalized instruction with sufficient support 

services to permit the child to benefit educationally from that instruction.”  Smith v. Dist. of 

Columbia, 846 F. Supp. 2d 197, 202 (D.D.C. 2012), citing Rowley, 458 U.S. at 203.  The 

IDEA imposes no additional requirement that the services so provided be sufficient to 

maximize each child’s potential.  Rowley, 458 U.S. at 198.  In its recent decision, the 

Supreme Court made very clear that the standard is well above de minimis, however, stating 

that “[w]hen all is said and done, a student offered an educational program providing 

‘merely more than de minimis’ progress from year to year can hardly be said to have been 

offered an education at all.”  Endrew F., 137 S. Ct. at 1001.   

In addition, Respondent must ensure that to the maximum extent appropriate, 

children with disabilities are educated with children who are nondisabled, and special 

classes, separate schooling, or other removal of children with disabilities from the regular 

educational environment occurs only if the nature or severity of the disability is such that 

education in regular classes with the use of supplementary aids and services cannot be 

achieved satisfactorily.  34 C.F.R. 300.114; Endrew F., 137 S. Ct. at 1000 (children with 

disabilities should receive education in the regular classroom to the extent possible). 

A Hearing Officer’s determination of whether a child received a FAPE must be 

based on substantive grounds.  In matters alleging a procedural violation, a Hearing Officer 

may find that a child did not receive a FAPE only if the procedural inadequacies (i) impeded 

the child’s right to a FAPE; (ii) significantly impeded the parent’s opportunity to participate 

in the decision-making process regarding the provision of a FAPE to the parent’s child; or 

(iii) caused a deprivation of educational benefit.  34 C.F.R. 300.513(a).  In other words, an 

IDEA claim is viable only if those procedural violations affected the child’s substantive 

rights.  Brown v. Dist. of Columbia, 179 F. Supp. 3d 15, 25-26 (D.D.C. 2016), quoting N.S. 

ex rel. Stein v. Dist. of Columbia, 709 F. Supp. 2d 57, 67 (D.D.C. 2010). 

Petitioners carry the burden of production and persuasion, except on issues of the 

appropriateness of an IEP or placement on which Respondent has the burden of persuasion, 

if Petitioners establish a prima facie case.  D.C. Code Ann. § 38-2571.03(6); Schaffer ex rel. 

Schaffer v. Weast, 546 U.S. 49, 62, 126 S. Ct. 528, 537, 163 L. Ed. 2d 387 (2005).  “Based 

solely upon evidence presented at the hearing, an impartial hearing officer shall determine 

whether . . . sufficient evidence [was presented] to meet the burden of proof that the action 

and/or inaction or proposed placement is inadequate or adequate to provide the student with 

a FAPE.”  5-E D.C.M.R. § 3030.3.     

Issue 1:  Whether DCPS denied Student a FAPE by failing to provide an 

appropriate IEP (a) on 12/18/15, (b) on 5/13/16, and/or (c) following a 11/17/16 meeting, 

as DCPS repeatedly failed to update crucial portions of  IEPs and copied from one IEP 

to the next, while  grades, behavior and attendance worsened.  (Respondent has the 

burden of persuasion, if Petitioner establishes a prima facie case on this issue.)   
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Petitioner established a prima facie case on this issue, shifting the burden of 

persuasion to Respondent, which did not meet its burden of proving by a preponderance of 

the evidence that it provided appropriate IEPs to Student, as most of the goals and other key 

elements were simply repeated from one IEP to the next.  

The applicable legal standard for analyzing the appropriateness of an IEP has 

recently been articulated by Chief Justice Roberts for a unanimous Supreme Court as 

whether it is “reasonably calculated to enable a child to make progress appropriate in light 

of the child’s circumstances.”  Endrew F., 137 S. Ct. at 1001.  The undersigned views this 

new standard as building on and buttressing prior articulations of whether the challenged 

IEP was “reasonably calculated to produce meaningful educational benefit” and to permit 

Student to access the general education curriculum to the extent possible.  See Damarcus S. 

v. Dist. of Columbia, 2016 WL 2993158, at *12 (D.D.C. 2016); A.M. v. Dist. of Columbia, 

933 F. Supp. 2d 193, 204 (D.D.C. 2013), quoting Rowley, 458 U.S. at 206-07.  The measure 

and adequacy of the IEP are to be determined as of the time it was offered to Student.  See, 

e.g., S.S. ex rel. Shank v. Howard Rd. Acad., 585 F. Supp. 2d 56, 66 (D.D.C. 2008).  The 

appropriateness of Student’s IEPs is analyzed by considering the specific concerns raised by 

Petitioner about the repetition of content.  See 34 C.F.R. 300.320(a)(4),(5); Honig, 484 U.S. 

at 311. 

Here, key portions of Student’s 2014 IEP were copied verbatim into Student’s 2015 

IEP, and from there copied verbatim into Student’s 2016 IEP, and some parts have even 

been copied into the pending 3/15/17 IEP.  Despite Principal’s willingness to testify that 

everything in Student’s IEPs is the way it should be, such repetition is indicative of the lack 

of progress that can be seen from a practical perspective by the fact that Student, with 

average intelligence, is about 5 years behind in math, 6 years behind in writing, and 7 years 

behind in reading, and is no doubt getting further behind year by year, while  goals are 

simply repeated. 

Specifically, each mathematics goal in the 5/13/16 IEP was copied from prior IEPs, 

with goal 1 identical to the goal in the 2015 IEP and goals 2 and 3 identical to the goals in 

both the 2014 and 2015 IEPs.  In mathematics, the Present Levels of Academic 

Achievement are identical in 2014, 2015 and 2016.  Each year noted that Student “has 

consistently improved  functioning in mathematics” and each year reported a somewhat 

misleading 45% increase in a single very low score.   

In mathematics, the Description of How the Student’s Disability Affects the 

Student’s Access to General Education was identical in 2014, 2015 and 2016, with each 

year reporting that Student is able to do grade level work, despite falling increasingly 

behind, and that  behavior has improved significantly since October every year.  The 

Description of How the Student’s Disability Affects the Student’s Progress in General 

Education was also identical in 2014, 2015 and 2016, with each year reporting that Student 

is progressing as expected in the general education curriculum and is able to access the 

general education curriculum, even though  is now some 5 years behind in math.   
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Both reading goals in Student’s 5/13/16 IEP were identical to the goals in the 2014 

and 2015 IEPs, and all 3 years lacked any baselines.  The Present Levels of Academic 

Achievement were identical in 2014, 2015 and 2016; each year refers to  most recent 

testing and cites the same results.  The Description of How the Student’s Disability Affects 

the Student’s Access to General Education and effect on Progress are identical in 2014, 

2015 and 2016.   

Both writing goals in Student’s 5/13/16 IEP were identical to the goals in the 2014 

and 2015 IEPs, and all 3 years again lacked any baselines.  The Present Levels of Academic 

Achievement were identical in 2014, 2015 and 2016, with each year referring to recent 

testing and listing the same results.  The Description of How the Student’s Disability 

Affects the Student’s Access to General Education and effect on Progress were also 

identical in 2014, 2015 and 2016.   

The draft 3/15/17 IEP has been updated in part, but carries over some identical 

descriptions from the 2014, 2015 and 2016 IEPs in reading and written expression, all the 

way down to the typos (“Students needs extra time” and “impact’s  ability”), suggesting 

to the undersigned that there has not been as much attention given to Student’s revised IEP 

as there might be.  Further, the blank baselines in the 2014, 2015 and 2016 IEPs have been 

completed, which is good but for the fact the repeated baseline is essentially meaningless: 

“According to teacher observation, student has not mastered this goal.”  Presumably, every 

goal included in an IEP has not yet been mastered and lack of mastery gives no indication of 

a student’s starting point. 

While DCPS tried to put a positive spin on this repetition in Student’s IEPs at the 

due process hearing, the U.S. Supreme Court recently confirmed that the failure to meet 

goals or the repetition of goals from year to year is evidence that a student is not making 

progress.  Endrew F., 137 S. Ct. at 996 (“Endrew’s IEPs largely carried over the same basic 

goals and objectives from one year to the next, indicating that he was failing to make 

meaningful progress. . .”).    

While copying from one IEP to the next might be considered a procedural violation 

in some circumstances, here there is no doubt that it resulted in loss of educational 

opportunity due to properly updated goals or increased services not being included in 

Student’s IEPs, as well as seriously depriving Parents of their participation rights by not 

having relevant information available about how Student was doing and how  disability 

was impacting   See Boose v. Dist. of Columbia, 786 F.3d 1054, 1056 (D.C. Cir. 2015) 

(failure affecting a child’s education is a denial of a FAPE, citing Lesesne ex rel. B.F. v. 

Dist. of Columbia, 447 F.3d 828, 834 (D.C. Cir. 2006)).  This problem of IEP repetition and 

failure to meet goals occurred in the 2015 IEP and worsened in 2016, which is remedied in 

the order below by requiring a revised IEP and by providing compensatory education.   

Issue 2:  Whether DCPS denied Student a FAPE by failing to provide an 

appropriate placement (a) from 2015/16 to the present due to an inappropriate IEP, and/or 

(b) from 2016/17 to the present as DCPS could not implement the services on  IEP, while 
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 grades, behavior and attendance worsened.   (Respondent has the burden of persuasion, 

if Petitioner establishes a prima facie case on this issue.) 

Petitioner established a prima facie case on this issue, shifting the burden of 

persuasion to Respondent, which did meet its burden of proving that placement was 

appropriate at Public School.   

In considering the appropriateness of Student’s placement from 2015/16 to present, 

the standard under the IDEA is that to provide Student a FAPE, DCPS “must place the 

student in a setting that is capable of fulfilling the student’s IEP.”  Johnson v. Dist. of 

Columbia, 962 F. Supp. 2d 263, 267 (D.D.C. 2013).  The IDEA requires an appropriate 

education, but it “does not require a perfect education.”  M.S. ex rel. Simchick v. Fairfax 

County Sch. Bd., 553 F.3d 315, 327 (4th Cir. 2009).  Thus, the issue here is whether Public 

School offered a basic floor of opportunity to Student for 2015/16 and 2016/17.  See Smith 

v. Dist. of Columbia, 846 F. Supp. 2d 197, 202 (D.D.C. 2012) (school needs to provide only 

basic floor of opportunity), quoting Rowley, 458 at 201, 102 S. Ct. 3034.  

Here, Student’s IEPs were inappropriate as key portions were copied from IEP to 

IEP, as discussed in Issue 1 above, but that does not mean the placement was necessarily 

inappropriate as well.  In the view of the undersigned, Public School could implement 

Student’s IEPs as drafted in 2015/16 and 2016/17.  To the extent that DCPS could not have 

implemented a proper or revised IEP, the remedy for Student’s inappropriate IEPs is fully 

provided in response to Issue 1 and would be duplicative or double-recovery to add anything 

additional based on Issue 2. 

Issue 3:  Whether DCPS denied Student a FAPE by failing to comprehensively 

evaluate  in all areas of suspected disability (a) at the time of  triennial reevaluation 

in 2015, when  needed a comprehensive psychological, Functional Behavioral 

Assessment, Behavioral Intervention Plan and speech language screening, none of which 

 received until 2017, and/or (b) in light of  failure to make academic progress, as an 

occupational therapy evaluation was indicated in 2016, along with those assessments 

needed in 2015.  (Petitioner has the burden of persuasion on this issue.) 

Petitioner failed to meet her burden of demonstrating that DCPS failed to conduct 

appropriate evaluations or reevaluations, including a triennial reevaluation following 

Student’s initial evaluation in 2012, and that any alleged failure resulted in substantive harm 

to Student.   

The IDEA requires a reevaluation of each student with a disability at least once 

every 3 years, or sooner if the student’s parent or teacher requests a reevaluation, or if the 

LEA (here DCPS) determines that the needs of the student warrant reevaluation.  34 C.F.R. 

300.303.  In considering a reevaluation, the IEP team (and other qualified professionals as 

appropriate) must review existing evaluation data and, with input from the student’s parents, 

identify what additional data, if any, are needed to determine whether the student continues 

to have a disability, and the educational needs of the student.  34 C.F.R. 300.305(a).  Of 

course, the IDEA does not require a public agency to administer every test requested by a 
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parent, as the public agency has the prerogative to choose assessment tools and strategies to 

gather relevant information.  Cf. James v. Dist. of Columbia, 194 F. Supp. 3d 131, 143 

(D.D.C. 2016).   

Here, Student was initially evaluated with a Comprehensive Psychological in 2012 

and found eligible as a student with a Specific Learning Disability.  In late 2013,  MDT 

considered psychological testing of Student, which was not conducted based on data from 

Parents and the team.  A 2014 Woodcock-Johnson was conducted on academic issues.  

Significantly, subsequent evaluations were performed in 2015 with a review of data and in 

2016 with supplemental behavior assessments to aid in a diagnosis of ADHD.  This was a 

narrower reevaluation, rather than a comprehensive reevaluation of Student, and was 

followed by R6 (3/31/16 Data Summary Report), R7 (5/13/16 Analysis of Existing Data), 

R11 (5/13/16 Final Eligibility Determination), R14 (11/3/16, Student Participant Input 

Form), R16 (11/17/16 Consent for Initial Evaluation/Reevaluation), R17 (11/17/16 Prior 

Written Notice – Proceed with Evaluation Process).  Together, this was sufficient to meet 

the requirements of 34 C.F.R. 300.303 and Petitioner did not persuade the undersigned that 

there was any procedural failure to conduct a triennial reevaluations when required, much 

less any impact on Student’s substantive rights. 

As to the remainder of Issue 2, DCPS must ensure that a child is “assessed in all 

areas related to the suspected disability, including, if appropriate, health, vision, hearing, 

social and emotional status, general intelligence, academic performance, communicative 

status, and motor abilities.”  34 C.F.R. 300.304(c)(4).  Decisions on the areas to be assessed 

are to be made based on the suspected needs of the child.  Office of Special Education and 

Rehabilitative Services, U.S. Department of Education, Analysis of Comments and Changes, 

71 Fed. Reg. 46643 (2006).  In the due process complaint, Petitioner raised the issue of an 

Occupational Therapy evaluation, but made no showing during the hearing that an 

Occupational Therapy evaluation was needed by Student or overlooked by DCPS.  Beyond 

that, Petitioner obtained a Speech and Language Screening late in 2016, which concluded 

that Student’s speech-language skills were within normal limits.  Petitioner then requested 

and was granted a full speech and language evaluation, which was carried out in 2017 and 

did not find any speech-language deficit that significantly impacts Student’s overall 

communication.   

Thus, this Hearing Officer concludes that any failure by DCPS to determine whether 

Student needed additional evaluations, or to provide such evaluations, is at most a 

procedural violation of the IDEA and did not cause Student any educational harm or impact 

substantive rights, as required by 34 C.F.R. 300.513(a).  See Smith v. Dist. of Columbia, 

2010 WL 4861757, at *4,5 (D.D.C. 2010) (no relief warranted where petitioner “has not 

shown that DCPS’ failure to conduct the reevaluations here sooner affected substantive 

rights” or that the child’s “education would have been different” but for the violation). 

Issue 4:  Whether DCPS denied Student a FAPE by failing to fully implement  

IEP from the beginning of 2016/17 to the present, as  has not received required pull-out 

for English and Math classes.  (Petitioner has the burden of persuasion on this issue.) 
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Petitioner failed to meet her burden of proof on this final issue.  For a failure to 

implement claim, the IDEA is violated only when a school district deviates materially from 

a student’s IEP.  See Van Duyn ex rel. Van Duyn v. Baker Sch. Dist. 5J, 502 F.3d 811, 822 

(9th Cir. 2007).  A material deviation requires more than a minor discrepancy or a “de 

minimis failure to implement all elements of [the student’s] IEP.”  Johnson v. Dist. of 

Columbia, 962 F. Supp. 2d 263, 268 (D.D.C. 2013), quoting Catalan v. Dist. of Columbia, 

478 F. Supp. 2d 73, 75 (D.D.C. 2007).  Courts are clear that it is “the proportion of services 

mandated to those provided that is the crucial measure for purposes of determining whether 

there has been a material failure to implement.”  Turner v. Dist. of Columbia, 952 F. Supp. 

2d 31, 41 (D.D.C. 2013), citing Wilson v. Dist. of Columbia, 770 F. Supp. 2d 270, 275 

(D.D.C. 2011).   

Here, Petitioner asserted that Student had not received pull-out in English and math 

classes as required by  5/13/16 IEP which provided for 15 hours/week outside general 

education.  However, Student testified that  was being pulled out of English class weekly 

and Principal resolved confusion about whether the math teacher who was dually certified 

was acting as a special education teacher for Student when another general education 

teacher was available in the classroom.  Further, Principal unwaveringly testified that 

Student received all the specialized instruction outside general education set forth on  

IEP.  Principal is responsible for development and implementation of the class schedule and 

explained the details in the 11/17/16 MDT meeting, annotating Student’s class schedule, 

which she confirmed at the hearing.  Petitioner did not convincingly counter Principal’s 

testimony.  While Petitioner did not expressly challenge the level of BSS services provided, 

the evidence was clear that Student was refusing to attend  BSS sessions, which were 

being offered.   

Accordingly, this Hearing Officer concludes that Student was provided the special 

education services called for by  IEP, any failure to provide services was de minimis, and 

thus there was no material failure to implement Student’s IEP. 

Remedies 

As remedies for the denial of FAPE, Petitioner seeks a revised IEP, placement in a 

nonpublic school, and compensatory education.  Despite Petitioner prevailing on Issue 1, 

however, the undersigned is not convinced that a nonpublic placement is warranted.  For if 

an “appropriate” public school program is available for Student, i.e., one “reasonably 

calculated to enable the child to receive educational benefits,” DCPS need not consider 

nonpublic placement, even though a nonpublic school might be more appropriate or better 

able to serve the child.  Jenkins v. Squillacote, 935 F.2d 303, 304-305 (D.C. Cir. 1991) 

(citing Rowley, 458 U.S. at 207).   

As the Court explained in NT v. Dist. of Columbia, 839 F. Supp. 2d 29, 34 (D.D.C. 

2012), an “inadequate IEP is a necessary but insufficient condition for private school 

placement and reimbursement.”  An award of nonpublic school placement is “prospective 

relief aimed at ensuring that the child receives tomorrow the education required by IDEA.”  

Branham v. Dist. of Columbia, 427 F.3d 7, 11 (D.C. Cir. 2005) (citations omitted).  
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Placement awards must be tailored to meet the child’s specific needs.  Id.  To inform this 

individualized assessment, courts have identified a set of relevant considerations to 

determine whether a nonpublic placement is appropriate for a particular student.  Id. at 12.  

Without belaboring the point, this Hearing Officer is not convinced that the nature and 

severity of Student’s disability or  specialized educational needs requires a nonpublic 

placement at this point, and a nonpublic school would not be Student’s least restrictive 

educational environment at this time.  See Roark, 460 F. Supp. 2d at 43 (“[i]n determining 

the least restrictive environment, consideration is given to the types of services that the child 

requires,” citing 34 C.F.R. 300.552(d)); N.T., 839 F. Supp. 2d at 35 n.3. 

Here, in the view of the undersigned, Student does not need to be removed entirely 

from  typically-developing peers.  On the other hand, DCPS recently proposed the BES 

program at Proposed Public School for Student, but it is not clear that placement in a BES 

program would be appropriate for Student.  Despite all  own behavioral issues, Student 

seems unable to handle much noise and disruption from others.  The appropriateness of the 

BES program at Proposed Public School for Student is not, however, an issue before this 

Hearing Officer.  Thus, the parties are directed below to meet and finalize an appropriate 

IEP for Student which:  (a) provides no fewer than 20 hours/week (and preferably 25.5 or 

more hours/week) of specialized instruction outside general education, with as much small 

group and 1:1 support as feasible; (b) provides no fewer than 120 minutes/month of BSS; 

(c) includes fully updated present levels of performance, baselines, and goals; and (d) 

determines an appropriate placement/location of services.  The spread in hours of 

specialized instruction is to permit consideration of a wider range of “fulltime” DCPS 

programs, but the hours should be as near 27.5 hours/week as possible. 

Petitioner introduced a compensatory education plan, about which Private 

Psychologist credibly testified as an expert, which this Hearing Officer has modified to 

remedy the denials of FAPE found herein.  The IDEA gives Hearing Officers “broad 

discretion” to provide an “equitable remedy” for students who have been denied a FAPE.  

See Reid ex rel. Reid v. Dist. of Columbia, 401 F.3d 516, 522-23 (D.C. Cir. 2005); B.D. v. 

Dist. of Columbia, 817 F.3d 792, 797-98 (D.C. Cir. 2016); Hill v. Dist. of Columbia, 2016 

WL 4506972, at *25 (D.D.C. Aug. 26, 2016) (IDEA prescribes broad discretion in 

fashioning relief for educational deprivation).   

While there is “difficulty inherent in figuring out both what position a student would 

be in absent a FAPE denial and how to get the student to that position,” B.D., 817 F.3d at 

799, that does not permit the effort to be avoided.  See Henry v. Dist. of Columbia, 750 F. 

Supp. 2d 94, 98 (D.D.C. 2010) (a disabled student who has been denied special education 

services is entitled to a tailored compensatory education award and limitations of the record 

are no excuse).  Moreover, a student is not required “to have a perfect case to be entitled to 

compensatory education.”  Cousins v. Dist. of Columbia, 880 F. Supp. 2d 142, 148 (D.D.C. 

2012) (citations omitted).  Indeed, “hearing officers are reminded that ‘[t]he essence of 

equity jurisdiction’ is ‘to do equity and to mould each decree to the necessities of the 

particular case.’”  Lopez-Young v. Dist. of Columbia, 2016 WL 5485101, at *9 (D.D.C. 

Sept. 29, 2016), quoting Reid, 401 F.3d at 523-24. 

Thus, even though a nonpublic placement is not awarded in this case, in addition to 

Student’s IEP team meeting and modifying  IEP, compensatory education for the denial 
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of FAPE found herein shall consist of DCPS funding, at DCPS’s customary rates for 

independent providers, a total of 150 hours of services, as follows:  (a) 100 hours of 

academic tutoring; and (b) 50 additional hours divided between academic tutoring and 

counseling as determined by Petitioner.  All hours are to be used within 18 months in order 

to ensure that the remedial services that Student needs are obtained without undue delay, 

along with minimizing any administrative burdens on Respondent which may result from 

compensatory education awards stretching over excessively long timeframes. 

ORDER 

Petitioner has prevailed in part, as set forth above.  Accordingly, it is hereby 

ordered that:  

(1) DCPS shall convene an IEP team meeting within 20 business days to develop an 

appropriate IEP for Student which:  (a) provides no fewer than 20 hours/week (and 

preferably 25.5 or more hours/week) of specialized instruction outside general 

education, with as much small group and 1:1 support as feasible; (b) provides no 

fewer than 120 minutes/month of Behavioral Support Services; (c) includes fully 

updated present levels of performance, baselines, and goals; and (d) determines an 

appropriate placement/location of services. 

(2) DCPS shall fund independent providers chosen by Petitioner, and provide letters of 

authorization within 10 business days of Petitioner’s request(s), for a total of 150 

hours of services, as follows:  (a) 100 hours of academic tutoring; and (b) 50 

additional hours divided between academic tutoring and counseling as determined by 

Petitioner.  All hours are to be used within 18 months; any unused hours will be 

forfeited. 

Any and all other claims and requests for relief are dismissed with prejudice. 

IT IS SO ORDERED.   

Dated in Caption     /s/ Keith Seat 
      Keith L. Seat, Esq. 

      Hearing Officer 

 

 

NOTICE OF RIGHT TO APPEAL 

 

 This is the final administrative decision in this matter.  Any party aggrieved by this 

Hearing Officer Determination may bring a civil action in any state court of competent 

jurisdiction or in a District Court of the United States without regard to the amount in 

controversy within ninety (90) days from the date of the Hearing Officer Determination in 

accordance with 20 U.S.C. § 1415(i). 
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Copies to: 

Counsel of Record (Appendix A, by email) 

OSSE-SPED (due.process@dc.gov) 

ODR (hearing.office@dc.gov) 

Contact.resolution@dc.gov  




