
DISTRICT OF COLUMBIA 
OFFICE OF THE STATE SUPERINTENDENT OF EDUCATION 

Office of Dispute Resolution 
810 First Street, N.E., 2nd Floor 

Washington, DC 20002 
 

STUDENT,1     ) 
through the PARENTS,   ) Hearing Officer:  NaKeisha Sylver Blount  

Petitioners,    ) 
      )  Case No:  2017-0097 
v.      ) 
                                            ) Date Issued: May 25, 2017 

District of Columbia Public Schools  ) 
 Respondent.    )  
 

 
Hearing Officer Determination 

  
SUBJECT MATTER JURISDICTION 

Subject matter jurisdiction is conferred pursuant to the Individuals with Disabilities 
Education Act (“IDEA”), as modified by the Individuals with Disabilities Education 
Improvement Act of 2004, 20 U.S.C. Section 1400 et. seq.; the implementing regulations for the 
IDEA, 34 Code of Federal Regulations (“C.F.R.”) Part 300; Title V, Chapter E-30, of the District 
of Columbia Municipal Regulations (“D.C.M.R.”); and D.C. Code 38-2561.02(a). 
  

PROCEDURAL BACKGROUND 
This is a due process complaint (“DPC”) proceeding pursuant to the Individuals with 

Disabilities Education Act (“IDEA”), as amended, 20 U.S.C. §§1400 et seq.  
  

The DPC was filed on April 5, 2017 by Petitioner (Student’s parent), a resident of the 
District of Columbia, against Respondent, Public Charter School, which serves as its own local 
education agency (“LEA”) for special education purposes.  On April 13, 2017, Respondent filed 
its timely Response, denying that Respondent denied Student a free appropriate public education 
(“FAPE”).   
 

The parties convened a Resolution Session Meeting (“RSM”) in this matter on April 10, 
2017.  The parties did not reach an agreement during the RSM. The DPC contains discipline 
related allegations; therefore, the case must proceed on the expedited timeline and the DPH had 
to occur by May 10, 2017 (twenty school days after the DPC was filed). The final decision is due 
by May 25, 2017 (ten school days after the DPH concluded on May 10, 2017). 

 
The undersigned Impartial Hearing Officer (“IHO” or “Hearing Officer”) convened a 

Pre-hearing Conference (“PHC”) on April 12, 2017, during which the parties discussed and 

                                                 
1 Personal identification information is provided in Appendix A. 
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clarified the issues and the requested relief.  At the PHC, the parties agreed that five-day 
disclosures would be filed by May 3, 2017 and that the DPH would be held on May 10, 2017.  
The PHC was summarized in the Amended Pre-Hearing Conference Summary and Order (the 
“PHO”) issued on April 25, 2017. 
 

The DPH was held on May 10, 2017 at the Office of Dispute Resolution, 810 First Street, 
NE, Room 2004.  Petitioner elected for the hearing to be closed.  Petitioner was represented by 
[PETITIONER’S COUNSEL], Esq., and Respondent was represented by [RESPONDENT’S 
COUNSEL], Esq.  
 

Petitioner’s and Respondent’s disclosures were timely filed.  At the DPH, Petitioner’s 
exhibits P-1 through P-3; P-10 through P-20; P-23; P-28 through P-35; P-46 through P-48 were 
admitted without objection.  Petitioner’s exhibits P-4 through P-9; P-37 through P-45 were 
admitted over Respondent’s objection.  Petitioner’s exhibits P-21; P-22; P-24 through P-27; P-
35; P-36 were not admitted.  Respondent’s exhibits R-1 through R-37 were admitted into 
evidence without objection.   

 
Petitioner called the following witnesses at the DPH:  
(a) Parent 
(b) Psychologist (Parent)2 
(c) Educational Advocate3 
 
Respondent called the following witnesses at the DPH:  
(a) Special Education Coordinator 
(b) Dean of Students 
(c) Principal 
(d) School Psychologist (School) 
(e) Special Education Teacher 
(f) Director of Special Education 

 
Petitioner and Respondent gave oral closing arguments. 

 
ISSUES 

As discussed at the PHC and reflected in the PHO, the following issues were presented 
for determination at the DPH: 

 
(a) Whether Public Charter School denied Student a FAPE by inappropriately 

determining or around March 16, 2017 that Student’s behaviors, resulting in more 
than ten days of suspension/expulsion, were not a manifestation of Student’s 
disability, and by improperly expelling Student where the incident in question did 
not involve drugs, weapons or serious bodily injury. 

                                                 
2 Qualified, without objection, as an expert in clinical psychology; psychological evaluations and 
assessments; and the classification of children and teenagers with special needs. 
3 Qualified, without objection, as an expert in special education programming and services, and IEP 
development and implementation. 
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(b) Whether Public Charter School denied Student a FAPE by failing to fully 
implement Student’s IEP during the 2016-2017 school year in that it failed to 
provide  with all the behavioral support services required by  April 6, 2016 
IEP. 

(c) Whether Public Charter School denied Student a FAPE when it failed to provide 
Student an appropriate IEP and/or placement on or about April 6, 2016, in that: it 
did not provide  with sufficient ELA and/or math assistance; it did not provide 

 sufficient specialized instruction across all academic areas of concern; and it 
included inadequate/missing goals in all academic areas of concern. 

  
RELIEF REQUESTED 

 Petitioner requested the following relief:  
(a)   a finding that Public Charter School denied Student a FAPE; 
(b)  an Order the Public Charter School amend Student’s IEP to provide for increased 

instructional services and behavioral support services; 
(c)  an Order that Public Charter School conduct an updated functional behavior 

assessment and revise Student’s behavior intervention plan; 
(d)  an Order that Public Charter School expunge the expulsion from Student’s 

permanent records; 
(e)  an Order that Public Charter School immediately allow Student to return to Public 

Charter School. 
(f)  an Order awarding Student compensatory education in the form 80 hours of  

tutoring, 80 hours of mentoring, 36 hours of counseling. 
 

FINDINGS OF FACT 
1.  Student is [AGE] years old and is in the [GRADE] grade.  Student resides in 

Washington, D.C. with Parent.1 
 
2. Student has attended Public Charter School since the start of the 2015-2016 

school year. During the 2014-2015 school year and for several years prior, Student attended Area 
Charter School.4 
 

3. Student received an independent psychological evaluation (“IEE”) dated June 11, 
2015.  Student’s cognitive ability is in the average/low average/below average range.   
processing speed falls in the borderline range.  Student’s academic performance also generally 
falls in the average range, except that  math fluency falls in the below average range.  Due to 

 lower processing speed and lower math fluency,  requires additional time to take tests.5  
 
4. By way of the June 11, 2015 IEE, Student was diagnosed with Attention Deficit 

Hyperactivity Disorder (“ADHD”) and Oppositional Defiant Disorder (“ODD”).6 
 

                                                 
4 Testimony of Parent. 
5 Testimony of Psychologist (Parent); P-38. 
6 R-3-10. 
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 12. Area Charter School conducted a functional behavioral assessment (“FBA”) for 
Student on May 22, 2015.  As stated in the FBA, Student struggles with maintaining focus, 
negative peer interactions and defiant and aggressive behavior.  Student engages in the behaviors 
to gain attention from peers and staff members.  “  is concerned with being viewed as a 
dominant or popular [student] in  class and as such, attempts to engage in off task behaviors to 
make  peers laugh as well as intimidation to keep students compliant with  wishes.”14 
 

13. As stated in the May 22, 2015 FBA, Student’s behaviors always occur if Student 
is confronted in front of peers or feels  is being embarrassed or disrespected; and frequently 
occur when Student is addressed in loud or authoritative tones, or if placed in a class with a 
teacher  does not know or with whom  does not have a strong relationship.15 
 
 14. On March 6, 2017, between the time students were admitted into the building for 
the day but prior to the start of class, Student was in the bathroom with a group of other students.  
One of the students other than Student had brought a cigarette lighter to school.  One of the 
students other than Student placed a rolled up piece of paper in  mouth like a cigarette.  
Student lit the end of the paper with the lighter.16   
 

15. Dean of Students was participating in hall monitoring duty, and was stationed just 
outside the bathroom where Student and the other students were.  When Student and the other 
students exited the bathroom and greeted Dean of Students, their greeting struck Dean of 
Students as unusual; therefore, Dean of Students went to check the bathroom the students had 
just exited.  In the bathroom, Dean of Students smelled smoke, checked the trash can, and found 
a rolled up piece of paper on top of paper towels (“the March 2017 incident”).17 
 
 16. Student and the other students were taken to the principal’s office.  They were left 
alone in the principal’s office for a brief while, and during that time Student got into a fight with 
one of the other students.  Student was taken into police custody as a result of the fight.18 
 

17. A manifestation determination review meeting was convened for Student on 
March 16, 2017.  Student’s team, with Parent and her advocates dissenting, determined that the 
March 2017 incident was not a manifestation of Student’s disability.19 
 

18. As a result of the March 2017 incident, Student received a long term suspension, 
and was recommended for expulsion.20  Following a March 20, 2017 school based expulsion 
appeal meeting, a March 29, 2017 community office appeal meeting, and a district office appeal, 

                                                 
14 P-16-3; R-2-3. 
15 P-16; R-2. 
16 P-28-6. 
17 P-29. 
18 Testimony of Parent; testimony of School Psychologist; testimony of Principal. 
19 P-29; R-14. 
20 R-11-2. 
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Student was ultimately expelled on April 4, 2017.  Student was excluded from school for more 
than ten days as a result of the March 2017 incident.21 

 
19. During the 2016-2017 school year, Student’s IEP-mandated behavioral services 

were not implemented with fidelity.  Student received some group counseling, but not the full 
amount of time listed on  IEP.  Some months,  did not receive any formal counseling or 
formal behavioral support.22 
 

20. Student received informal forms of behavioral support such as interaction with the 
school psychologist and the opportunity to participate in a restorative justice group for students 
with behavioral challenges.23   
 

CONCLUSIONS OF LAW 
“Based solely upon evidence presented at the hearing, an impartial hearing officer shall 

determine whether the party seeking relief presented sufficient evidence to meet the burden of 
proof that the action and/or inaction or proposed placement is inadequate or adequate to provide 
Student with a FAPE.”  5 D.C.M.R. E-3030.3.  The burden of proof in an administrative hearing 
is properly placed upon the party seeking relief, except that once Petitioner has established a 
prima facie case, Respondent shall carry the burden of persuasion on issues regarding the 
appropriateness of an IEP or placement (issue (c)). The burden of persuasion shall be met by a 
preponderance of the evidence.  Schaffer v. Weast, 546 U.S. 49 (2005).  Through documentary 
evidence and witness testimony, the party with the burden of persuasion must persuade the 
impartial hearing officer by a preponderance of the evidence.  DCMR 5-E3022.16; see also, N.G. 
v. District of Columbia, 556 F.Supp.2d 11, 17 n.3 (D.D.C. 2008). 

 
A hearing officer’s determination of whether a child received a FAPE must be based on 

substantive grounds.  In matters alleging a procedural violation, a hearing officer may find that a 
child did not receive a FAPE only if the procedural inadequacies (i) impeded the student’s right 
to a FAPE; (ii) significantly impeded the parent’s opportunity to participate in the decision-
making process regarding the provision of a FAPE to the parent’s child; or (iii) caused a 
deprivation of educational benefit.  34 C.F.R. 300.513(a). 

 
(a) Whether Public Charter School denied Student a FAPE by inappropriately 

determining or around March 16, 2017 that Student’s behaviors, resulting in 
more than ten days of suspension/expulsion, were not a manifestation of 
Student’s disability, and by improperly expelling Student where the incident 
in question did not involve drugs, weapons or serious bodily injury. 

 
Once a student eligible for special education services has been suspended for more than 

ten days in a school year, the LEA must conduct a manifestation determination review (“MDR”) 
to determine whether the conduct in question was a manifestation of the student’s disability, 
including because it “was caused by, or had a direct and substantial relationship to, the child’s 

                                                 
21 R-17; R-18; R-35. 
22 P-14. 
23 Testimony of School Psychologist. 
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disability” or because the behavior was “the direct result of the LEA’s failure to implement the 
IEP.”  34 CFR § 300.530(e).  As a result of  disability, Student engages in adverse and 
impulsive behaviors to gain attention from peers, as well as staff members.  “  is concerned 
with being viewed as a dominant or popular [student] in  class and, as such, attempts to 
engage in off task behaviors to make  peers laugh as well as intimidation to keep students 
compliant with  wishes.”  The undersigned credits the testimony of Psychologist (Parent) that 
Student’s disability manifests through a tendency for Student to react first and then think things 
through and to be physical rather than talk things through, particularly because Student’s FBA 
documents similar types of behavior in Student.    

 
The LEA asserts that Student’s disability manifests in defiance to authority figures.  

However, this observation is not necessary at odds with other data showing that Student acts 
impulsively and inappropriately in order to seek attention from  peers.  Moreover, when 
authority figures are not present, they are less likely to observe such peer-driven impulsive 
behaviors.  That does not mean they are not occurring.  Had the Dean of Students not taken the 
steps to go into the bathroom once Student and the other students exited it on the day of the 
March 2017 incident, and to investigate the burnt paper he found, the school’s authority figures 
may never have learned, for example, that Student impulsively lit the piece of paper that day.  
The behavior on the day in question was more likely than not caused by, or had a direct and 
substantial relationship to, Student’s disability.  Additionally, as Student was not receiving 
regular formal behavioral support services in accordance with  IEP throughout the school 
year, Student was less prepared than  otherwise may have been to resist the impulse to give in 
to a dangerous method of seeking approval from  peers by lighting the paper in the restroom.  
Therefore, it is also more likely than not that the March 2017 incident was a direct result of the 
LEA’s failure to implement the IEP.   

 
Determining that the March 2017 incident was not a manifestation of Student’s disability, 

and expelling him from school impeded Student’s right to a FAPE and caused  a deprivation 
of educational benefit.  Parent meets the burden of proof on this issue. 
 

(b) Whether Public Charter School denied Student a FAPE by failing to fully 
implement Student’s IEP during the 2016-2017 school year in that it failed to 
provide  with all the behavioral support services required by  April 6, 
2016 IEP. 

 
In reviewing a claim that an LEA failed to implement a student’s IEP, a hearing officer 

must ascertain whether the aspects of the IEP that were not followed were “substantial or 
significant,” or, in other words, whether the deviations from the IEP’s stated requirements were 
“material.”  See Catalan ex rel. E.C. v. District of Columbia, 478 F. Supp. 2d 73, 75 (D.D.C. 
2007), aff'd sub nom. E.C. v. District of Columbia, No. 07-7070 (D.C. Cir. Sept. 11, 2007); see 
also Holman v. District of Columbia, 67 IDEALR 39 (D.D.C. 2016); Turner v. District of 
Columbia, 61 IDELR 126 (D.D.C. 2013).  Where an LEA’s failure to implement is material (not 
merely de minimus), courts have held that the standard for determining whether there has been a 
denial of FAPE is not tied to whether the student has suffered educational harm.  See Wilson v. 
District of Columbia, 770 F. Supp. 2d 270 (D.D.C. 2011) (finding a student had been denied a 
FAPE, even where the student made academic progress despite the LEA’s material failure to 
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implement part of the student’s IEP).  Rather, “it is the proportion of services mandated to those 
provided that is the crucial measure for determining whether there has been a material failure to 
implement.”  Turner v. District of Columbia, 952 F. Supp. 2d 31 (D.D.C. 2013).  

 
In this instance, Student did not receive behavior support services as mandated by  

IEP.  Student received a number of informal forms of behavioral support such as interaction with 
the school psychologist and the opportunity to participate in a restorative justice group for 
students with behavioral challenges.  However, these supplemental forms of support cannot take 
the place of the services  IEP calls for  to receive.  Student received some group 
counseling, but not the full amount of time listed on  IEP.  Some months,  did not receive 
any formal counseling or formal behavioral support.  The gap between the services Student 
received and those  IEP called for  to receive represents a material deviation from  IEP.  
As such, Student was denied a FAPE due to the failure to fully implement  IEP, irrespective 
of a showing of harm.  Parent meets the burden of proof on this issue.  
 

(c) Whether Public Charter School denied Student a FAPE when it failed to 
provide Student an appropriate IEP and/or placement on or about April 6, 
2016, in that: it did not provide him with sufficient ELA and/or math 
assistance; it did not provide him sufficient specialized instruction across all 
academic areas of concern; and it included inadequate/missing goals in all 
academic areas of concern. 

 
An “IEP must, at a minimum, ‘provide personalized instruction with sufficient support 

services to permit the child to benefit educationally from that instruction.’” Reid ex rel. Reid v. 
District of Columbia, 401 F.3d 516, 519 (D.C.Cir.2005), quoting Bd. of Educ. of the Hendrick 
Hudson Cent. Sch. Dist., Westchester County v. Rowley, 458 U.S. 176, 203, 102 S.Ct. 3034, 73 
L.Ed.2d 690 (1982).  While an LEA is not required to maximize a student’s educational 
potential, it also cannot “discharge its duty under the [IDEA] by providing a program that 
produces some minimal academic advancement, no matter how trivial.” Hall ex rel. Hall v. 
Vance County Bd. of Educ., 774 F.2d 629, 636 (4th Cir.1985). 
 

In order for an IEP to be appropriate, (1) the LEA must have complied with IDEA’s 
administrative procedures and (2) the IEP must be reasonably calculated to provide some 
educational benefit to Student.  See N.T. v. District of Columbia, 839 F.Supp.2d 29, 33 
(D.D.C.2012), quoting Loren F. v. Atlanta Indep. Sch. Sys., 349 F.3d 1309, 1312 (11th 
Cir.2003); J.N. v. District of Columbia, 677 F.Supp.2d 314, 322 (D.D.C. 2010).  The                                                                                                                                                              
appropriateness of an IEP must be assessed as of the time the IEP was developed.  S.S. ex rel. 
Shank v. Howard Road Academy, 585 F.Supp.2d 56, 66 (D.D.C. 2008), quoting Thompson R2-J 
Sch. Dist. v. Luke P., 540 F.3d 1143, 1149 (10th Cir.2008) (“Because the question . . . is not 
whether the IEP will guarantee some educational benefit, but whether it is reasonably calculated 
to do so, . . . the measure and adequacy of an IEP can only be determined as of the time it is 
offered to the student. . . . Neither the [IDEA] nor reason countenance ‘Monday Morning 
Quarterbacking’ in evaluating the appropriateness of a child’s placement.”)  Petitioner does not 
assert that the LEA failed to comply with the administrative procedures attendant to developing 
Student’s IEP.  Rather, Petitioner claims that Student’s IEP is not reasonably calculated to 
provide Student educational benefit. 
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  ORDER 
Based on the Findings of Fact and Conclusion of Law above, it is hereby ORDERED that: 

 
A. Public Charter School immediately allow Student to return to Public Charter School; 
B. Public Charter School shall, within 7 school days of this Order, expunge the 

expulsion associated with the March 2017 incident from Student’s permanent 
records; 

C. Within 20 school days of this Order, Public Charter School shall conduct an 
updated functional behavior assessment (“FBA”); 

D. Within 10 school days of the completion of the FBA ordered above, Public 
Charter School shall revise Student’s behavior intervention plan, as appropriate; 

E. Within 10 school days of this Order, Public Charter School shall fund as 
compensatory education for Student 20 hours of independent tutoring, and 80 
hours that Parent may use to obtain independent counseling and/or mentoring for 
Student.25 

 
All other relief Petitioner requested in the complaint is DENIED. 

 
 IT IS SO ORDERED. 
 

Date: May 25, 2017      /s/ NaKeisha Sylver Blount 
        Impartial Hearing Officer 
Copies to: 
Petitioner (by U.S. mail) 
Petitioner’s Attorney (electronically) 
Respondent’s Attorney (electronically) 
OSSE-SPED (electronically) 
ODR (electronically) 
 
 

NOTICE OF RIGHT TO APPEAL 
 This is the final administrative decision in this matter.  Any party aggrieved by this 
Hearing Officer Determination may bring a civil action in any state court of competent 
jurisdiction or in a District Court of the United States without regard to the amount in 
controversy within ninety (90) days from the date of the Hearing Officer Determination, in 
accordance with 20 U.S.C. §1415(i). 

                                                 
25Parent may use the 80 hours ordered for any combination of counseling and/or mentoring she chooses.  
Services listed in Order “E” shall be funded at the rates established/published by District of Columbia 
Public Schools.   




