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DISTRICT OF COLUMBIA
OFFICE OF THE STATE SUPERINTENDENT OF EDUCATION

Office of Dispute Resolution
810 First Street, NE,  2nd Floor

Washington, DC  20002

PETITIONERS,
 on behalf of STUDENT,1

Petitioners,

v.

DISTRICT OF COLUMBIA
  PUBLIC SCHOOLS,

Respondent.

Date Issued: March 16, 2017

Hearing Officer: Peter B. Vaden

Case No: 2016-0298

Hearing Dates: March 6-7, 2017 

Office of Dispute Resolution, Room 2006
Washington, D.C.

HEARING OFFICER DETERMINATION

INTRODUCTION AND PROCEDURAL HISTORY

This matter came to be heard upon the Administrative Due Process Complaint

Notice filed by Petitioners (the Petitioners or PARENTS), under the Individuals with

Disabilities Education Act, as amended (the IDEA), 20 U.S.C. § 1400, et seq., and Title

5-E, Chapter 5-E30 of the District of Columbia Municipal Regulations (“D.C. Regs.”).  In

their due process complaint, Petitioners allege that Respondent District of Columbia

Public Schools (DCPS) denied Student a free appropriate public education (FAPE)

principally by not ensuring that  was offered an appropriate Individualized Education

Programs (IEPs), not timely completing special education reevaluations, not providing
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agreed tutoring services and not providing the Parents access to Student’s education records.

Student, an AGE youth, is a resident of the District of Columbia.  Petitioners’ Due

Process Complaint, filed on December 27, 2016, named DCPS as respondent.  The

undersigned Hearing Officer was appointed on January 3, 2017.  The parties met for a

resolution session on January 11, 2017 and were unable to reach an agreement.  On

January 19, 2017, I convened a telephone prehearing conference with counsel to discuss

the hearing date, issues to be determined and other matters.  My final decision in this

case was originally due by March 12, 2017.  The first two-day opening available to

counsel and the hearing officer to schedule the due process hearing was March 6-7,

2017.  On March 8, 2016, in order to allow sufficient time to review the evidence and

complete this  decision, I granted DCPS’ unopposed motion for a 5 day extension of the

final decision due date.   

 The due process hearing was held before the undersigned impartial hearing

officer on March 6-7, 2017 at the Office of Dispute Resolution in Washington, D.C.  The

hearing, which was closed to the public, was recorded on an electronic audio recording

device.  The Petitioners appeared in person and were represented by PETITIONERS’

COUNSEL.  Respondent DCPS was represented COMPLIANCE CASE MANAGER and

by DCPS’ COUNSEL.

Both parents testified and Petitioners called as additional witnesses

EDUCATIONAL ADVOCATE, EDUCATIONAL PROVIDER, INDEPENDENT

AUDIOLOGIST, MARYLAND SCHOOL PSYCHOLOGIST, and HEAD OF SCHOOL

from NONPUBLIC SCHOOL.  DCPS called as witnesses PRINCIPAL, DCPS

AUDIOLOGIST, DCPS SCHOOL PSYCHOLOGIST and DEAN OF STUDENTS. 

Petitioners’ Exhibits P-1 through P-96 and DCPS’ Exhibits R-1 through R-72, with the
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exception of R-20, R-32 and R-39, were all admitted into evidence without objection. 

No exhibits marked R-20, R-32 or R-39 were offered.  Counsel for the respective parties

made opening statements and closing arguments.  Neither party requested leave to file a

post-hearing brief.

JURISDICTION

The Hearing Officer has jurisdiction under 20 U.S.C. § 1415(f) and D.C. Regs. tit.

5-E, § 3029.

ISSUES AND RELIEF SOUGHT

The following issues for determination were certified in the January 19, 2017

Revised Prehearing Order:

A. Whether District of Columba Public Schools (DCPS) failed to provide Student
with an appropriate Individualized Education Program (IEP) on or about October
5, 2015 because that IEP lacked appropriate goals, it lacked sufficient hours of
support, and did not contain appropriate baseline data or academic achievement
information;

B.  Whether DCPS failed to appropriately revise Student’s IEP following the May
27, 2016 IEP meeting to include sufficient additional instruction hours and
behavioral support services;

C. Whether DCPS failed to afford the parents access to Student’s educational
records pursuant to their May 17, 2016 written request;

D.  Whether DCPS denied Student a FAPE by not timely providing the parents
with a copy of the revised May 2016 IEP within five (5) business days after the
IEP meeting that took place;

E.  Whether DCPS denied Student a FAPE by not providing tutoring services in
the 2016-2017 school year agreed to at the May 2016 IEP meeting and failing to
provide specialized instruction outside the general education setting as provided
in the May 2016 IEP and

F.   Whether DCPS denied Student a FAPE by failing to timely complete
reevaluations requested for Student in May 2016 and/or reconvene Student’s IEP
team to review the results of reevaluations and revise the IEP as appropriate
prior to the commencement of the 2016-2017 school year, as well as by DCPS’
failure to timely provide the Student with an appropriate revised IEP, placement,
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location of services, or behavior plan to date, during the 2016-2017 school year.  

For relief, the Parents request that the hearing officer order DCPS to provide

them with copies of all of Student’s education records which they have requested and a

list of such records maintained by DCPS; order DCPS to revise Student’s IEP to provide

for full time placement in an outside of general education program as well as Behavioral

Support Services, a social skills group, speech and language (S/L) services and

occupational therapy (OT) services and order DCPS to fund Student’s nonpublic

placement with school transportation.   In addition, the Parents seek an award of

compensatory education for the denials of FAPE alleged in the complaint.

FINDINGS OF FACT 

After considering all of the evidence, as well as the argument of counsel, this

Hearing Officer’s Findings of Fact are as follows:

1. Student, an AGE youth, resides in the District of Columbia.  Testimony of

Father.  Student is eligible for special education under the Autism Spectrum Disorder

(ASD) disability classification.  Exhibit P-4.  Prior to a January 26 , 2017

Multidisciplinary Team (MDT) meeting at CITY SCHOOL 2, Student’s disability

classification was Specific Learning Disability (SLD).  The Parents feel strongly that

Student’s classification should not have been changed to ASD.  Testimony of Principal.

2. Student was initially determined eligible for special education at CITY

SCHOOL 1, when  was in the  Grade.  Student matriculated to City School 2 at the

beginning of the 2015-2016 school year.  Testimony of Mother.

3. According to DCPS’ November 14, 2011 psychological evaluation report,

results of the evaluation revealed that Student’s nonverbal reasoning skills were in the

average range and were an area of strength.  verbal reasoning and
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problem solving were in the extremely low range. When combined,  had significant

achievement deficits in reading comprehension and math fluency, reasoning and

calculation.  In addition, significant teacher and parent concerns were raised

concerning Student’s frequent lapses of attention which required multiple interventions,

frequent teacher and peer prompting and other strategies in order to engage Student

and to attempt to maintain  focus on the appropriate academic task throughout the

day. Despite these interventions, Student continued to struggle and to

make only slow improvements in  achievement. There were no significant indications

of severe emotional or behavioral problems that were impacting negatively on Student

in the educational environment.  The school psychologist concluded that taken together,

the data suggested that Student appeared to meet eligibility criteria for special

education as a student with a Specific Learning Disability and/or Other Health

Impairment.  Exhibit P-36.

4.  The DCPS school psychologist reported in her 2011 assessment that

results of the testing pointed to possible language based deficits that might require

further evaluation by a Speech and Language Pathologist.  Mother had expressed

concerns about this and had also indicated that she wanted Student’s speech and

language to be evaluated.  The school psychologist reported that taken together, it

appeared that Student’s academic skills and verbal communication abilities presented

the greatest barrier to  achievement at the time.  Exhibit P-36.

5. On June 16, 2014, Student’s Text Reading Comprehension (TRC)

assessment indicated that  was reading at Level I - 2nd Grade.  Exhibit P-51.

6.  Student’s October 7, 2014 City School 1 IEP identified Mathematics,

Reading and Written Expression as areas of concern.  For special education and related
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services, the IEP team provided for 8 hours per week of Specialized Instruction, one-half

of which would be outside the general education setting.  Exhibit P-24.

7. A City School 1 examiner administered the Woodcock-Johnson III Tests of

Achievement (WJ-III) to Student in October 21, 2014.  Student’s Broad Reading

standard score was 81 (age 8-10 equiv).   Broad Math score was 71 (age 8-7 equiv.). 

 Broad Written Language score was 92 (age 10-2 equiv.)  Exhibit R-3.

8. Student’s final grades in core courses for the 2014-2015 school year were

Language Arts - D, Mathematics - B, and World Geography - C+.  Exhibit P-49. 

Student’s Mathematics score on the spring 2015 Partnership for Readiness of College

and Careers (PARCC) assessment was 681, 6th percentile for DC students (Level 1 - Did

not yet meet expectations.)  Exhibit P-44.  Student’s Beginning of Year (BOY) Scholastic

Reading Inventory (SRI) score for the 2015-2016 school year was 642 (middle of 4th

Grade).  Exhibit P-42. 

9. Student’s grades for the first term of the 2015-2016 school year at City

School 2 were all F’s except for a D in World History.  Exhibit P-47.

10. City School 2 convened an IEP annual review meeting for Student on

October 5, 2015.  For the Mathematics area of concern, Student attained an I-Ready

diagnostic score of 440 which placed  at the 3rd Grade level.  The math teacher

reported that Student struggled with asking for help, shut down when  did not

understand what was going on in class and required continuous checks for

understanding.   The IEP annual goals for math were not individualized to Student’s

PLOP and provided for Student generally to solve math problems and word problems,

involving “addition, subtraction, multiplication and division of whole numbers” with

80% accuracy.  For the Reading and Written Expression areas of concern, the Present
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Levels of Academic Achievement (PLOP) cited Student’s score on the Woodcock

Johnson III (W-J III) educational assessment administered four years earlier as part of

 November 2011 psychological assessment.  Two of the three IEP Reading goals were

repeated from Student’s prior year IEP.  For Special Education and Related Services,

Student’s services were left unchanged from the prior year IEP, 8 hours per week of

Specialized Instruction, of which 4 hours were to be provided outside the general

education setting.  Exhibit P-22.

11. Student’s final grades in core subjects, for the 2015-2016 school year, were

C- in Math, C in English, C in Science, D in Spanish and F in World History.   Exhibit P-

45.

12. On May 17, 2016, Petitioners’ Counsel wrote the principal of City School 2

to request that Student be reevaluated with a comprehensive psychological evaluation, a

speech and language evaluation, an OT assessment and a functional behavioral

assessment (FBA).  Exhibit P-75.

13. On May 27, 2016, City School 2 convened an IEP team meeting for

Student.  Both parents and Petitioners’ Counsel participated.  Dean of Students stated at

the meeting that Student was functioning at a 2nd Grade level in ELA.  Principal

proposed to wait until fall 2016 to conduct Student’s reevaluation because of the coming

summer vacation.  Petitioners’ Counsel insisted that there not be a delay.  Exhibit P-18.

14. The May 27, 2016 IEP team reviewed and revised Student’s IEP.  The

revised IEP recited that in Mathematics that Student had recently tested at 465 (5th

Grade level).  The PLOPs for Reading and Written Expression were repeated from the

October 5, 2015 IEP and continued to cite Student’s scores from the WJ-III

administered in 2011.  Revised goals were provided for Mathematics, Reading and
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Written Expression.  Specialized Instruction was increased to 14 hours per week,

including 4 hours outside general education.  The IEP team decided that Student was

eligible for ESY services.  As Other Classroom Aids and Services, the IEP provided that

Student would receive 1 hour of tutoring daily through a DCPS-contracted agency. 

Exhibit R-22.  Principal explained at the IEP meeting that tutorial supports could be

added for the remainder of the 2015-2016 school year as a supplement.  Exhibit P-18. 

The tutoring services were never provided.  Testimony of DCPS School Psychologist.

15. On May 27, 2016, City School 2 provided a Prior Written Notice to Mother,

notifying the Parents that DCPS would proceed with assessing Student to determine 

current levels of performance.  Exhibit R-17.  The Parents executed a consent for

reevaluation the same day.  Exhibit R-18.

16. On June 9, 2016, a teacher at City School 2 administered to Student the

Woodcock-Johnson IV Tests of Achievement (WJ-IV).   Broad Reading score was

479 (age equiv. 8-7).  For Broad Mathematics,  scored 477 (age equiv. 8-5).  On the

Written Language Cluster, Student scored 508 on Spelling (age equiv. 11-1) and 495 on

Sentence Writing Fluency (age equiv. 9-7).  Exhibit R-26.

17. In May and June 2016, a DCPS Occupational Therapist conducted an OT

assessment of Student.  The assessor concluded that Student presents with weaknesses

in the areas of visual motor integration, fine motor coordination and Fine Manual

Control. While Student is able to produce legible handwriting,  has difficulty with

letter formation and spacing. Clinical observation and teacher interviews revealed

decreased processing skills as Student requires prompting, and increased time to

initiate tasks needed for academic success.  Student would at times verbalize

understanding of the topic or instructions yet would not perform tasks with accuracy.
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 had difficulty with self-advocacy for clarification within  academic environment.

Student presented with difficulties when processing sensory information.  may be

less available for learning and may demonstrate decreased tolerance in the educational

environment thus needing support throughout  educational setting.  The OT assessor

did not recommend in her June 11, 2016 report whether Student should have OT related

services as part of  IEP.  Exhibit R-24.

18. On June 10, 2016, a DCPS Speech Language Pathologist conducted a

Speech-Language evaluation of Student.  In her June 21, 2016 report, this evaluator

reported that Student’s weaknesses are receptive vocabulary and language; that  has

difficulty with irregular plurals and future tense.  A relative weakness is in

understanding nonliteral language.  Student’s greatest weaknesses are comprehending

sentences when they differ in word order and appropriately using social language. These

weaknesses can impact reading and listening comprehension as well as writing and

speaking activities in all academic environments.  The evaluator cautioned that her

assessment may not be a true indicator of Student’s overall language skill, because the

evaluation was completed near the end of the day, after Student had spend time in the

morning on another assessment, and Student appeared to have difficulty maintaining

focus.  Exhibit P-32.

19. DCPS School Psychologist conducted a comprehensive psychological

reevaluation of Student in June 2016.  In her July 4, 2016 report, DCPS School

Psychologist reported that Student’s cognitive abilities are in Borderline Range (FSIQ -

76).  Significant differences among  cognitive scores suggested that Student’s working

memory skills are better developed than  Vocabulary and processing speed skills. 

Academic testing using the WJ-IV indicated that overall, Student performed in the
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Borderline to Average range on academic tasks not requiring time restraints. Those

tasks requiring a higher degree of focused and sustained attention like reading for

understanding and performing brain to paper tasks such as writing for prolonged

periods, will be impacted by  disability.  Timed measures (Fluency) will also be

impacted as Student’s processing speed is diminished.  Student’s behavior testing via

the Behavior Assessment Scales for Children (BASC-2) and Conners 3rd Edition

(Conners-3) scales as well as  classroom performance indicated that  achievement

continues to be impacted also by  proclivity to be internally driven, inattentive and

challenged by social stressors and dysregulated executive functions.  DCPS School

Psychologist reported that the social emotional assessment also indicated that further

investigation should be made regarding the impact of Anxiety and Depression on

Student’s school performance and behaviors.  Exhibit P-30.

20. Although these evaluation reports were completed by early July 2016, the

reports were not provided to Petitioners’ Counsel until the week of September 5, 2016,

more than two weeks after the start of the 2016-2017 school year.  Exhibit P-82.  

21. On August 22, 2016, Petitioners’ Counsel wrote DCPS School Psychologist

that she had still not received some requested documents, including attendance logs,

IEP progress reports, prior evaluation reports and standardized test results.  On

September 8, 2016, DCPS School Psychologist made Student’s records available for pick

up at City School 2 by Educational Advocate.  However, these records did not include

Student’s prior evaluation reports, IEP progress reports from school year 2014-2015 or

all standardized test scores.  Exhibits P-81, P-82, P-83.  At the January 11, 2017

resolution meeting in this case, the City School 2 representative stated that they had

provided all of Student’s education records to which they had access.  DCPS’ Compliance
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Case Manager agreed to provide any other education records for Student which DCPS

still had.  Exhibit R-1.

22. On October 19, 2016, a DCPS social worker conducted a Functional

Behavior Assessment (FBA) of Student.  The social worker concluded that when Student

was initially evaluated in 2011,  behavior of requiring one to one assistance from 

teachers to begin to work and continue to work had been noted.  The teachers noted at

the time that Student’s academic performance was suffering as a result.   current

teachers confirmed that these behaviors continue in the 2016-2017 school year.  The

social worker concluded that Student’s behaviors are a means of getting attention at

school from  teachers, as well as avoidance or escape from tasks  is not interested

in or perceives to be too difficult.  The majority of Student’s teachers did not feel that

Student’s behavior is disruptive to the learning process for Student’s peers or school

staff.  The social worker recommended that an MDT team should consider developing a

Behavior Intervention Plan for Student to teach Student strategies to increase effort,

work production and the amount of work turned in.  She recommended also that

Student could learn these strategies through the provision of Behavior Support Services. 

Exhibit R-34.

23. On October 26, 2016, City School 2 convened an IEP meeting for Student

to review  IEP.  At that meeting, it was decided to evaluate Student for special

education eligibility under the Autism Spectrum Disorder (ASD) criteria.  It was also

agreed that OT and S-L services would be added to Student’s IEP.  Exhibit P-9,

Testimony of Educational Advocate.  It was also agreed that Student should have an

audiological assessment.  Exhibit R-44.

24. DCPS School Psychologist conducted further evaluation of Student
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following the October 26, 2016 IEP team meeting.  She administered the Gilliam Autism

Rating Scale, Second Edition (GARS-2) to three of Student’s teachers at City School 2. 

DCPS School Psychologist reported that the teachers’ responses to the GARS-2 rating

scales were comparable in their response to stereotyped behaviors across environments,

indicating that Student displayed these sensory responses to a degree that possibly

suggest ASD.  There was a discrepancy between the teacher raters with regard to

Student’s social interaction and communication in different settings, however they were

still seen as very likely behaviors related to ASD.  Overall, the Autism Index scores

suggested to DCPS School Psychologist that ASD was very probable for Student.  Exhibit

R-31, Testimony of DCPS School Psychologist.

25. Student’s IEP team reconvened at City School 2 on November 10, 2016.  At

that meeting, the IEP team concluded that Student met criteria for both SLD and ASD

disabilities.  Exhibits R-37, R-38.

26. City School 2 provided Petitioners’ Counsel a draft IEP dated November

10, 2016.  That IEP left Student’s disability classification as SLD, provided new goals for

Communication/Speech and Language, Emotional, Social and Behavioral Development

and Motor Skills/Physical Development.  For Special Education and Related Services,

the draft IEP would have provided 15 hours per week of Specialized Instruction,

including 10 hours outside general education, as well as Behavioral Support Services,

Speech-Language Pathology, and OT.  Exhibit P-8.  No action was taken on this draft

IEP.  Testimony of Educational Advocate.

27. Independent Audiologist conducted a S-L evaluation of Student on

November 14, 2016.  His findings were very similar to the assessment conducted by the

DCPS speech-language pathologist in June 2016.  He recommended that Student
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receive intensive S-L services.  Exhibit P-33.

28. DCPS Audiologist attempted to conduct an audiological evaluation of

Student on November 17, 2016.  Student’s hearing acuity was normal.  However, DCPS

Audiologist was unable to conduct assessments to evaluate Student’s attention and

auditory processing abilities because Student had ear wax build up.  DCPS Audiologist

requested Father to have Student’s pediatrician remove the wax build up, after which

DCPS Audiologist would complete his assessment.  Student returned to DCPS

Audiologist on January 18, 2016.  After completing an Auditory Processing Disorder

(APD) evaluation, DCPS Audiologist concluded that Student has significant weaknesses

in the processing areas of binaural integration and binaural separation.  DCPS

Audiologist recommended, inter alia, the trial of a binaural FM system to facilitate

Student’s ability to process out background noise and better comprehend what 

teacher is saying.  DCPS Audiologist opined that this system would also help Student

with  executive functioning deficits.  Exhibit R-54, Testimony of DCPS Audiologist.

29. Student’s City School 2 IEP team met again on January 26, 2017.  At that

meeting, the school IEP team members decided that Student’s disability classification

should be ASD.  The Parents dissented and argued that  disability classification

should remain SLD.  Exhibit R-60.

30. On January 27, 2017, DCPS forwarded to Petitioners’ Counsel a revised

IEP following the January 26, 2016 IEP team meeting.  That IEP identified Student’s

disability classification as ASD, provided academic goals in Mathematics, Reading and

Written Expression and additional goals for Hearing,  Communication/Speech and

Language, Emotional, Social and Behavioral Development and Motor Skills/Physical

Development.  For Special Education and Related Services, the January 27, 2017 draft
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IEP would have provided 20 hours per week of Specialized Instruction, including 15

hours outside general education, 180 minutes per month of Speech-Language Pathology

and 120 minutes per month of OT.  In addition, the IEP would provide 60 minutes per

month of Behavioral Support Services and 15 minutes per month of Audiology as

Consultation Services.  As Assistive Technology for Hearing, the IEP specified a trial

remote microphone system.  The IEP specifies also that Student requires transportation

services and ESY services.  Exhibit P-6.  This IEP was finalized on January 27, 2017. 

Exhibit R-72.  (The appropriateness of the January 27, 2017 IEP and whether Student

should be identified as having an ASD disability are not issues in this proceeding.)

31. DCPS would be able to implement the January 27, 2017 IEP in a

Communication and Education Support (CES) program classroom.  At the October 26,

2016 IEP meeting, the DCPS representative stated that DCPS’ location of services team

would have to get involved in finding a CES classroom for Student.  Exhibit P-9.  As of

the due process hearing date, the CES classroom location for the implementation of

Student’s IEP had not been determined.  Testimony of Principal.

32. In the 2016-2017 school year, Student receives pull-out special education

services every day for one hour for math and reading, taught by a special education

teacher.  Testimony of Principal.

33. Student’s scores on the Scholastic Reading Inventory (SRI) declined from

642 (4th Grade level) at the beginning of the 2015-2016 school year to 512 (3rd Grade

level) at he beginning of the 2016-2017 school year.   mathematics scores on the i-

Ready scale declined from 467 (2nd Grade level) at the beginning of the 2015-2016

school year to 450 (1st Grade level) at the beginning of the 2016-2017 school year. 

Exhibit P-42.  Student’s scores on the Partnership for Readiness of College and Careers
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(PARCC) assessment declined in math from was 681 (spring 2015) to 650 (spring 2016). 

 ELA scores on the PARCC measure increased from 694 to 704 over the same

interval.  Exhibit P-43.

34. Nonpublic School is a special education day school in the District of

Columbia.  It serves students with SLD, ASD and Other Health Impairment disabilities. 

The school provides a great deal of remediation to address academic deficits.  It offers a

full array of related services, including S/L, Behavior Support Services and OT.  It is able

to provide audiology remote microphone system assistive technology.  The annual

tuition at Nonpublic School is $45,000 with extra charges for related services. 

Nonpublic School has a current Certificate of Approval issued by the D.C. Office of the

State Superintendent of Education (OSSE).  There are no nondisabled students enrolled. 

Testimony of Head of School.

35. Student has been offered immediate admission to Nonpublic School.  Prior

to  acceptance, the school reviewed  education and evaluation records and hosted

Student for a two-day trial visit in the program.  Were  to enroll, Student would be

placed in a class of some 7 students, all with a similar disability profile.  The class is

taught by a teacher certified in special education.  Testimony of Head of School.

CONCLUSIONS OF LAW

Based upon the above Findings of Fact and argument of counsel, as well as this

Hearing Officer’s own legal research, the Conclusions of Law of this Hearing Officer are

as follows:
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Burden of Proof

As provided in the D.C. Special Education Student Rights Act of 2014, the party

who filed for the due process hearing, the Petitioners in this case, shall bear the burden

of production and the burden of persuasion, except that where there is a dispute about

the appropriateness of the student’s IEP or placement, or of the program or placement

proposed by DCPS, the District shall hold the burden of persuasion on the

appropriateness of the existing or proposed program or placement; provided that the

Petitioners shall retain the burden of production and shall establish a prima facie case

before the burden of persuasion falls on the District. The burden of persuasion shall be

met by a preponderance of the evidence.  See D.C. Code § 38-2571.03(6).

Analysis

A.

Did DCPS fail to provide Student with an appropriate IEP on or about
October 5, 2015 because that IEP lacked appropriate goals, lacked
sufficient hours of support, and did not contain appropriate baseline data
or academic achievement information?

Petitioners allege that DCPS’ October 5, 2015 IEP was inappropriate for Student

because it provided insufficient hours of Specialized Instruction and repeated goals and

present levels of performance from Student’s November 24, 2015 IEP.  DCPS responds

that the July 19, 2016 IEP was appropriate for Student.

In Moradnejad v. District of Columbia, 177 F. Supp. 3d 260 (D.D.C. 2016), the

U.S. District Court for the District of Columbia adopted the Report and Recommenda-

tion of U.S. Magistrate Judge G. Michael Harvey, which explained how a court or a

hearing officer must assess an IEP:

The Supreme Court explained in [Bd. of Educ. v. Rowley, 458 U.S. 176,
102 S.Ct. 3034, 73 L.Ed.2d 690 (1982)] that a court’s assessment of an IEP
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involves two inquiries:

First, has the State complied with the procedures set forth in
the [IDEA]? And second, is the [IEP] developed through the
[IDEA’s] procedures reasonably calculated to enable the
child to receive educational benefits? If these requirements
are met, the State has complied with the obligations imposed
by Congress and the courts can require no more.

Rowley, 458 U.S. at 206–07, 102 S.Ct. 3034. Courts have consistently
underscored that the “appropriateness of an IEP is not a question of whether it
will guarantee educational benefits, but rather whether it is reasonably calculated
to do so.” K.S. v. Dist. of Columbia, 962 F.Supp.2d 216, 221 (D.D.C.2013) (citing
Thompson R2–J Sch. Dist. v. Luke P. ex rel. Jeff P., 540 F.3d 1143, 1148–49 (10th
Cir.2008)); Rowley, 458 U.S. at 200, 102 S.Ct. 3034 (finding that the IDEA does
not require that IEPs “maximize the potential of each handicapped child
commensurate with the opportunity provided nonhandicapped children,” only
that they be “reasonably calculated to enable the child to receive educational
benefits”); N.T. v. Dist. of Columbia, 839 F.Supp.2d 29, 33 (D.D.C.2012) (“While
the District of Columbia is required to provide students with a public education,
it does not guarantee any particular outcome or any particular level of
education.”).

Moradnejad, 177 F.Supp. 3rd at 274-75.

Petitioners have not alleged that DCPS failed to comply with the IDEA’s

procedural requirements in developing the October 5, 2015 IEP.  Therefore, I turn to the

second prong of the Rowley inquiry: Was the October 5, 2015 IEP reasonably calculated

to enable Student to receive educational benefits?  Petitioners first assert that the IEP

was not appropriate because some annual goals were repeated from the October 7, 2014

IEP and the Present Levels of Performance (PLOP) and baseline data were largely

carried over from the prior IEP.

The IDEA mandates that an LEA must ensure that the IEP team reviews the

child’s IEP periodically, but not less than annually, to determine whether the annual

goals for the child are being achieved and revises the IEP, as appropriate.  See 34 CFR §

300.324(b).  See, also, D.S. v. District of Columbia, 699 F. Supp. 2d 229 (D.D.C. 2010)
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(“Because the IEP must be ‘tailored to the unique needs’ of each child, Bd. of Educ. v.

Rowley, 458 U.S. 176, 181, 102 S.Ct. 3034, 73 L.Ed.2d 690 (1982), it must be regularly

revised in response to new information regarding the child’s performance, behavior, and

disabilities.” Id. at 234 (citing 20 U.S.C. §§ 1414(b)-(c).)  The IDEA regulations, 34 CFR

§  300.324, require that the District ensure that IEP teams carefully consider all

available information in developing an IEP, including information from the child’s

parents.  The IEP team must be provided data sufficient to inform its consideration of

the individualized academic, developmental, and functional needs of Student.  See 34

CFR § 300.324(a).

The October 5, 2015 IEP team lacked sufficient data to inform its decisions on

Student’s needs.  The academic PLOPs for Reading and Written Expression in the

October 5, 2015 IEP were copied from the October 7, 2014 IEP.  This is particularly

vexing because in both the 2014 and 2015 IEPs, these PLOPs were based on Student’s

scores on the Woodcock-Johnson tests of achievement administered in November 2011. 

Obviously these data were not current either in 2014 or 2015.  (Inexplicably, the October

2015 IEP team did not cite Student’s Reading and Written Expression scores fr0m the

more recent WJ-III assessment of Student on October 21, 2014.)  In addition, two of

three reading goals on the 2015 IEP were copied from the prior year IEP.  The annual

goals in mathematics, e.g., Student will solve math problems using subtraction,

multiplication and division . . . , are so nonspecific as to be meaningless.  I agree with

Petitioners that the PLOPs and annual goals in the October 7, 2015 IEP were totally

inadequate.

As part of the IEP development process, the IEP annual goals form the basis for

IEP team’s determination of what special education and related services, supplementary
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aids, services, and other supports are needed for the student to advance appropriately. 

See 34 CFR § 300.320(a)(4).  When, as with the October 5, 2015 IEP, the annual goals

are inadequate and based upon faulty PLOPs, the IEP team lacks a basis for determining

what special education services the student needs.  Student’s October 5, 2015 IEP team

continued Student’s specialized instruction services unchanged from the October 7,

2014 IEP.  Even if it were correct that there had been no change in Student’s PLOPs in

Reading and Written Expression in the 12 months between the IEP meetings, the IEP

team was obliged make appropriate revisions to Student’s services to address the lack of

progress.  See Schroll v. Bd. of Educ. Champaign Cmty. Unit. Sch. Dist. #4, No.

06–2200, 2007 WL 2681207, at 4–5, 2007 (C.D.Ill. Aug. 10, 2007) (“[I]f the student

made no progress under a particular IEP in a particular year, . . . the propriety of an

identical IEP in the next year may be questionable.”)  DCPS failed to ensure that

Student’s October 5, 2015 IEP was revised to address  apparent lack of progress over

the preceding year.  I conclude that DCPS has not met its burden of persuasion that the

October 5, 2015 IEP was reasonably calculated to enable Student to receive educational

benefits.

B.

–   Did DCPS deny Student a FAPE by failing to timely complete
reevaluations requested for  in May 2016 and/or reconvene Student’s
IEP team to review the results of reevaluations and revise the IEP as
appropriate prior to the commencement of the 2016-2017 school year, and
by failing to timely provide Student with an appropriate revised IEP,
placement, location of services, or behavior plan to date, during the 2016-
2017 school year?

–   Did DCPS fail to appropriately revise Student’s IEP following the May 27,
2016 IEP meeting to include sufficient additional instruction hours and
behavioral support services?

On May 17, 2016, Petitioners’ Counsel requested that Student be reevaluated to



20

determine  special education needs.  City School 2 convened an IEP meeting on May

27, 2016 at which DCPS agreed to conduct the reevaluation.  Student’s IEP was also

reviewed and revised at the May 27, 2016 meeting.  The IEP team drafted revised annual

goals for Student in Mathematics, Reading and Written Expression.   Specialized

Instruction was increased from 10 to 14 hours per week, including 4 hours outside

general education.  DCPS did not provide the revised IEP to Petitioners’ Counsel until

after August 22, 2016.

The IDEA requires that a special education reevaluation must occur at least once

every three years, unless the parent and the public agency agree otherwise.  See 34 CFR

§ 300.303.  In addition to conducting triennial reevaluations, the District must also

reevaluate a child with a disability if the District determines that the educational or

related services needs of the child warrant a reevaluation, or if the child’s parents or

teacher requests a reevaluation. See District of Columbia v. Wolfire, 10 F. Supp. 3d 89,

93–94 (D.D.C. 2014).  See, also, 34 CFR § 300.303(a); U.S. Department of Education,

Assistance to States for the Education of Children with Disabilities, 71 Fed. Reg. 46579,

46648 (August 14, 2006).  The Parents did not request a reevaluation of Student until

May 17, 2016.  However, the fact that Student’s IEP teams at City School 1 (October

2014) and City School 2 (October 2015) based Student’s PLOPs on data from the

November 2011 Woodcock-Johnson educational assessment highlights Student’s need

for a reevaluation even without the Parents requesting it.

  The IDEA does not set a timeline for completing reevaluations outside of the

triennial reevaluation requirement.  See Herbin ex rel. Herbin v. District of Columbia,

362 F.Supp.2d 254, 259 (D.D.C.2005).  In light of the lack of statutory guidance, the

Herbin decision concluded that “[r]eevaluations should be conducted in a ‘reasonable
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period of time,’ or ‘without undue delay,’ as determined in each individual case.” Id.

(quoting Office of Special Education Programs Policy Letter in Response to Inquiry from

Jerry Saperstone, 21 IDELR 1127, 1129 (1995)).  In this case, Student’s IEP team agreed

at the May 27, 2016 MDT meeting that Student’s current performance measures did not

accurately reflect  academic and social functioning and that  needed additional

assessments. Petitioners’ Counsel specifically requested that DCPS complete its

reevaluation of Student over the 2016 summer break. 

By July 4, 2016, DCPS’ evaluators had completed comprehensive psychological,

S-L and OT reevaluations of Student.  However, DCPS did not provide these

assessments to Petitioners’ Counsel until September 5, 2016, after school started. 

Additional IEP team meetings were convened on October 26, 2016, November 10, 2016

and January 26, 2017 when the reevaluation process was completed.  Although

Student’s IEP was discussed at each meeting, revisions to  IEP were not finalized

until January 27, 2017.  In the January 27, 2017 IEP, Student’s disability classification

was changed to ASD and Special Education and Related Services were increased

significantly.  Under the January 27, 2017 IEP, Student would be provided 20 hours per

week of Specialized Instruction, including 15 hours outside general education, 180

minutes per month of Speech-Language Pathology and 120 minutes per month of OT. 

In addition, the new IEP provides for Student to receive, as Consultation Services, 60

minutes per month of Behavioral Support Services and 15 minutes per month of

Audiology.  Student’s prior IEPs did not provide for related services or consultation

services.

DCPS explains its delay in completing Student reevaluation, which lead to the

change in  disability classification and the major increase in  IEP services, to the
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need to conduct additional assessments, notably the auditory processing assessment

completed by DCPS Audiologist in January 2017.  However, DCPS’ IEP team members

had already discussed Student’s needing a CES classroom at the October 26, 2016 IEP

meeting and by the November 10, 2016 IEP meeting, had decided that Student met

criteria for ASD.  Under the facts in this case, including that Student’s last psychological

evaluation had been conducted in November 2011, that for the 2015-2016 school year,

Student was a new student at City School 2, that the Parents requested a reevaluation in

mid-May 2016 and that major components of the reevaluation were completed by July

4, 2016, I find that DCPS did not finish Student’s reevaluation within a reasonable

period of time and that, as a result, the revision of  IEP was unduly delayed.  I further

find that, based upon the core assessments being ready by July 4, 2016, completing

Student’s reevaluation before the start of the 2016-2017 school year would have been a

reasonable period of time.  

Whether a violation of the IDEA’s evaluation procedures constitutes a denial of

FAPE depends upon whether there was a resulting loss of educational opportunity.  See,

e.g.,  Leggett v. District of Columbia, 793 F.3d 59, (D.C.Cir.2015) (“[A] procedural

violation of the IDEA constitutes a denial of a FAPE only if it “‘results in loss of

educational opportunity’ for the student.” Id. at 67, citing Lesesne ex rel. B.F. v. District

of Columbia, 447 F.3d 828, 834 (D.C.Cir.2006)).  In this case, had DCPS completed

Student’s reevaluation before the end of the 2016 summer break, Student’s IEP services

would have been increased from the start of the 2016-2017 school year.  The additional

delay in completing Student’s reevaluation by more than four months resulted in a loss

of educational opportunity to Student and was a denial of FAPE.

C.
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Did DCPS deny Student a FAPE by not providing tutoring services in the
2016-2017 school year agreed to at the May 2016 IEP meeting and by
failing to provide specialized instruction, outside the general education
setting, as provided in his IEP?

Student’s May 27, 2016 IEP provided, inter alia, that Student would receive 14

hours per week of Specialized Instruction, including 4 hours outside general education.   

DCPS’ evidence established that in the 2016-2017 school year, Student has received 5

hours per week of pull-out specialized instruction, outside the general education setting 

– more than the 4 hours per week required by his IEP.  DCPS has implemented this

aspect of the IEP.

As Other Classroom Aids and Services, the May 27, 2016 IEP provided that

Student would receive 1 hour of tutoring daily through a DCPS-contracted agency.  As

explained by Principal at the IEP meeting, the tutorial supports were to be provided for

the remainder of the 2015-2016 school year as a supplemental service.  DCPS did not

provide any tutoring services to Student.

The standard for failure-to-implement claims, used by the courts in this

jurisdiction, was formulated by the Fifth Circuit Court of Appeals in Houston

Independent School District v. Bobby R., 200 F.3d 341 (5th Cir.2000).  This standard

requires that a petitioner “must show more than a de minimis failure to implement all

elements of [the student’s] IEP, and instead, must demonstrate that the school board or

other authorities failed to implement substantial or significant provisions of the IEP” in

order to prevail on a failure-to-implement claim.  Johnson v. District of Columbia, 962

F.Supp.2d 263, 268 (D.D.C. 2013) (quoting Bobby R., 200 F.3d at 349).

After the May 27, 2016 IEP meeting, there were two full school weeks remaining

in the 2015-2016 school year.  If DCPS had promptly implemented the daily 1-hour
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tutoring sessions specified in the May 27, 2016 IEP, Student would have received some

10 hours of tutoring.  I find that DCPS’ failure to provide the 10 hours of tutoring was a

failure to implement a significant provision of Student’s IEP.  Student was denied a

FAPE as a result.      

D.

Did DCPS deny Student a FAPE by not timely providing the parents with a
copy of the revised May 2016 IEP within five (5) business days after the
IEP meeting that took place?

DCPS did not provide Petitioners’ Counsel a copy of the May 26, 2016 IEP until

late August 2016.  District of Columbia law requires that within five business days after

a meeting where an amended IEP has been agreed upon, DCPS must provide a copy of

the revised IEP to the parents.  See D.C. Code § 38–2571.03(4)(A).  DCPS violated this

procedural requirement.  However, both parents and their attorney attended the May

26, 2016 IEP meeting.  Petitioners’ Counsel did not request a copy of the IEP until

August 22, 2016 and in her email to Principal, she made it clear that she knew what was

to be in the IEP.  The IEP, when it was provided, conformed to the attorney’s

expectations.  Under these facts, I find that DCPS’ failure to provide the revised IEP to

the parents until weeks after the meeting did not impede Student’s right to a FAPE,

significantly impede the Parents’ opportunity to participate in the decision-making

process or cause a deprivation of educational benefit.  See 34 CFR § 300.513(a)(2). 

Therefore, the Parents are not entitled to relief for this procedural violation.

E.

Did DCPS fail to afford the Parents access to Student’s education records
pursuant to Petitioners’ Counsel’s May 17, 2016 written request?

Beginning with an email request on May 17, 2016, Petitioners’ Counsel requested
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copies of, or the opportunity to examine, Student’s entire DCPS academic file.  On

August 22, 2016, Petitioners’ Counsel wrote DCPS School Psychologist that she had still

not received some requested documents, including attendance logs, IEP progress

reports, prior evaluation reports and standardized test results.  On September 8, 2016,

DCPS School Psychologist made Student’s records available for pick up at City School 2

by Educational Advocate.  However, these records did not include Student’s prior

evaluation reports, IEP progress reports from school year 2014-2015 or all standardized

test scores.  At the January 11, 2017 resolution meeting in this case, the City School 2

representative stated that they had provided all of Student’s education records to which

they had access.  DCPS’ Compliance Case Manager agreed to provide any other

education records for Student which DCPS still had.

The IDEA regulations afford parents and their legal representatives an

opportunity to inspect and review all education records with  respect to the

identification, evaluation, and educational placement of the student and the provision of

a FAPE to the student.  See 34 CFR § 300.501(a);  Friendship Edison Public Charter

School Collegiate Campus v. Murphy  2006 WL 2711524, 4 (D.D.C.2006).  Here it

appears that promptly after the City School 2 summer vacation, school staff attempted

in good faith to provide the Student’s education records requested by Petitioners’

Counsel.  Whether there remain additional records available to the DCPS central office

is not clear from the evidence.  I will order DCPS to conduct a thorough search of its

records and to provide to the Parents copies of any requested education records

pertaining to Student, not already made available to Petitioners’ Counsel.

Remedy

Prospective Nonpublic Placement
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The Parents request that DCPS be ordered to immediately place Student at

Nonpublic School as well as to provide Student compensatory education.  The Parents

have demonstrated that DCPS has failed to ensure that Student has had an appropriate

IEP since October 5, 2015, due in part to the agency’s not ensuring that Student was

comprehensively reevaluated on a timely basis, subsequent to Student’s initial special

education eligibility evaluation in the fall of 2011.  When Student’s current reevaluation

was completed in January 2017 – a month after the due process complaint was filed –

the DCPS IEP team determined that Student requires placement in a CES classroom and

needs a host of new Related and Consultation Services, including Speech and Language,

OT, Behavioral Support Services and Audiology.  As of the due process hearing date,

DCPS had not identified a school location where these services would be provided for

Student.  On these facts, I find that it is appropriate to award Student private placement

as prospective relief.  See Hill v. District of Columbia, No. 14-CV-1893, 2016 WL

4506972 (D.D.C. Aug. 26, 2016); Q.C-C. v. District of Columbia, 164 F. Supp. 3d 35, 52

(D.D.C. 2016) (Where private school is the only potential placement in the record that

could satisfy student’s needs, an order to fund nonpublic placement is warranted.)

 In Branham v. Government of the Dist. of Columbia, 427 F.3d 7 (D.C. Cir.

2005), the D.C. Circuit Court of Appeals set forth a set of considerations “relevant” to

determining whether a private school is appropriate for a particular student, including

the nature and severity of the student’s disability, the student’s specialized educational

needs, the link between those needs and the services offered by the private school, the

placement’s cost, and the extent to which the placement represents the least restrictive

educational environment.  Id. at 12.  Pursuant to the  Branham guidance, I will address

each of these considerations in turn.
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 a. Nature and Severity of Student’s Disability

The evidence in this case establishes that Student has multiple impairments,

recognized by DCPS to include Autism Spectrum Disorder and a Specific Learning

Disability, as well as a proclivity to be internally driven, inattentive and challenged by

social stressors and dysregulated executive function, all of which impede  ability to

learn in a regular classroom setting.  Student’s latest standardized assessments reflect

that  is years behind  Grade level in Reading and Mathematics.

b.   Student’s Specialized Educational Needs

According to Principal, Student requires “significant” levels of support, which can

extend to every class.   has difficulties with unstructured open-ended social

interactions.  Student needs an educational placement in a CES-type classroom, which

City School 2 is not able to provide.

c. Link between Student’s Needs and the Services Offered by Nonpublic
School

Nonpublic School is a full-time special education day school.  It serves students

with SLD, ASD and Other Health Impairment disabilities. At Nonpublic School, Student

would be placed in a class of some 7 students, all with a similar disability profile.   The

school offers remediation to address academic deficits.  It offers all of the related

services which Student has been determined to need, and is able to provide the

audiology remote microphone system recommended by DCPS Audiologist.

d. Cost of Placement at Nonpublic School

The annual tuition at Nonpublic School is $45,000 with extra charges for related

services.  Nonpublic School has a current Certificate of Approval issued by the D.C.

Office of the State Superintendent of Education (OSSE). 
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e. Least Restrictive Environment

The IDEA contemplates a continuum of educational placements to meet the

needs of students with disabilities. Depending on the nature and severity of 

disability, a student may be instructed in regular classes, special classes, special schools,

at the home, or in hospitals and institutions.  See 5E DCMR § 3012, 20 U.S.C. §

1412(a)(5), 34 CFR § 300.115.  The IDEA requires that students with disabilities be

placed in the “least restrictive environment” so that they can be educated in an

integrated setting with students who are not disabled to the maximum extent

appropriate.  See, e.g., Smith v. District of Columbia,  846 F.Supp.2d 197, 200 (D.D.C.

2012).  Nonpublic School is a special school and there are no non-disabled students

enrolled.

 DCPS’ witnesses testified credibly that Student benefits from interactions with

typically developing peers.  However, the Parents have been requesting DCPS to provide

an appropriate IEP and placement for Student since May 2016.  DCPS has not offered

Student a school location that both meets  needs for intensive supports in a small,

structured classroom setting and affords interaction with nondisabled peers.  It is not

equitable to require the Parents to wait any longer to see whether DCPS will now offer a

suitable placement that may be less restrictive than Nonpublic School.  Cf.  A.K. ex rel.

J.K. v. Alexandria City School Board, 484 F.3d 672, 681 (4th Cir.2007) (importance of

identifying a location, or particular school, where the IEP is to take place.)  Moreover,

this Branham factor is of less importance than the IDEA’s “primary goal of providing

disabled students with an appropriate education.”  See Q.C-C. v. District of Columbia,

164 F. Supp. 3d 35, 55 (D.D.C. 2016) (quoting Carter By & Through Carter v. Florence

Cty. Sch. Dist. Four, 950 F.2d 156, 160 (4th Cir. 1991), aff’d, 510 U.S. 7, 114 S. Ct. 361,
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126 L. Ed. 2d 284 (1993).

Considering all of the above factors, I conclude that Petitioners have established

that Nonpublic School is an appropriate placement for Student for the remainder of the

2016-2017 school year and I will order DCPS to fund Student’s placement there. 

Initially, Nonpublic School will be directed to provide the special education and related

services set out in DCPS’ January 27, 2017 IEP for Student, adapted to the special school

setting, (i.e., full-time instruction outside the general education setting). 

Compensatory Education

The Parents also request that Student be awarded compensatory education for

the past denials of FAPE in this case.  In this decision, I have found that Student has

been denied a FAPE by not having an appropriate IEP since October 5, 2015 and by

DCPS’ failure to provide some 10 hours of tutoring at the end of the 2015-2016 school

year.  Where the parents have established a denial of the education guaranteed by the

IDEA, the hearing officer must undertake “a fact-specific exercise of discretion”

designed to identify those compensatory services that will compensate the student for

that denial.  The proper amount of compensatory education, if any, depends upon how

much more progress a student might have shown if  had received the required special

education services and the type and amount of services that would place the student in

the same position he would have occupied but for the school district’s violations of the

IDEA.  See Walker v. District of Columbia, 786 F.Supp.2d 232, 238-239 (D.D.C.2011)

(citing Reid ex rel. Reid v. District of Columbia, 401 F.3d 516, 519 (D.C.Cir.2005).

Based on the evidence at the due process hearing, I conclude that if Student had

been comprehensively reevaluated prior to the development of  October 5, 2015 IEP,

the IEP team would have reached the same conclusion as that reached by the January
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26, 2017 IEP team, namely that Student required at least 20 hours per week of

Specialized Instruction, mostly in an outside of general education setting as well as

Speech and Language and OT related services.  There is no doubt that Student has not

made expected progress under  October 5, 2015 or May 27, 2016 IEPs, which

provided respectively 8 and 14 hours per week of specialized instruction, including 4

hours outside of general education.  Student’s scores on the Scholastic Reading

Inventory (SRI) declined from 642 (4th Grade level) at the beginning of the 2015-2016

school year to 512 (3rd Grade level) at he beginning of the 2016-2017 school year.  

mathematics scores on the i-Ready scale declined from 467 (2nd Grade level) at the

beginning of the 2015-2016 school year to 450 (1st Grade level) at the beginning of the

2016-2017 school year.  Student’s scores on the Partnership for Readiness of College and

Careers (PARCC) assessment declined in math from was 681 (spring 2015) to 650

(spring 2016).   ELA scores on the PARCC measure increased from 694 to 704 over

the same interval.

To address the harm to Student from DCPS’ failure to provide a FAPE,

Petitioners’ expert, Educational Provider, proposed as compensatory education that

Student be awarded 432 hours of specialized tutoring (2 hours, three times weekly for

72 weeks), 36 hours of Behavior Support Services, 36 hours of Speech and Language

Therapy and 18 hours of Occupational Therapy.  With regard to her recommendation for

academic tutoring, I found Educational Provider’s opinion to be credible and I will

award Student 432 hours of tutoring services to be provided through Nonpublic School.

DCPS’ January 27, 2017 IEP provided for Student to receive 180 minutes per

month of Speech-Language Pathology and 120 minutes per month of Occupational

Therapy.  By not starting these related services at the beginning of the 2016-2017 school



2 Educational Provider apparently crafted her Speech and Language compensatory
education recommendation based upon the opinion of Petitioner’s Speech and
Language expert, Independent Audiologist, that Student should receive 135 minutes per
week of Speech-Language Pathology.  Independent Audiologist testified that his aim was
to address Student’s not receiving speech and language services for 4 to 5 years and that
he had not consulted with Student’s teachers or the DCPS speech and language
evaluators.  To the extent that Educational Provider’s Speech and Language
recommendation was based on Independent Audiologist’s report, I find it unpersuasive.

3 The IEP does not explain the nature of the Consultation Services.  U.S.
Department of Education comments describe how special education teachers who do
not directly instruct  children could provide consultation services to other teachers, such 
as adapting curricula, using behavioral supports and interventions, or selecting
appropriate accommodations for children with disabilities. They could also assist
children with study skills or organizational skills and reinforce instruction that the child
has already received from a highly qualified teacher in a core academic subject.  See
Department of Education, Assistance to States for the Education of Children with
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year, Student missed out on some 21 school weeks of services – approximately 16 hours 

of Speech-Language Pathology and 11 hours of Occupational Therapy.  Although hour-

for-hour compensation is disfavored in this Circuit, see Reid ex rel. Reid v. District of

Columbia, 401 F.3d 516, 524 (D.C. Cir. 2005), I find unpersuasive Educational

Provider’s recommendation for a much higher level of compensatory related services. 

Student’s January 26, 2017 IEP team, determined the level of Speech and Language and

OT related services that Student needed after reviewing DCPS’ speech and language2

and OT assessments of Student.  Based upon the IEP team’s determination of Student’s

related services needs, I will award Student 16 hours of Speech and Language

compensatory services and 11 hours of OT compensatory services.

I did not find credible Educational Provider’s recommendation for providing

Student compensatory education Behavioral Support services.  Student has not been

determined to have an Emotional Disturbance disability.  The Behavioral Support

Services in  current January 27, 2017 DCPS IEP are designated as Consultation

Services3, intended to enable the school social worker to assist Student’s classroom
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teachers.  At Nonpublic School, Student will have a full-time special education program,

and consistent with Student’s IEP, Nonpublic School’s behavior specialists will consult

in Student’s classroom as may be needed. I find that Student does not require

compensatory Behavioral Support Services – but does require supplemental tutoring,

Speech and Language and OT services – to place  in the position  would have

occupied but for DCPS’ denials of FAPE.

Education Records

Petitioners also request that I order DCPS to furnish them copies of Student’s

education records, which have not yet been provided.  Specifically, Petitioners’ Counsel

asserts that records not provided include Student’s prior evaluation reports, IEP

progress reports from school year 2014-2015 and all standardized test scores.  It is not

clear which of these records DCPS is now able to locate and produce.  I will order DCPS

to make a diligent search for these records and provide copies to Petitioners’ Counsel if

the records are found.  For such records which DCPS is not able to locate, DCPS must

provide a list of the unavailable records, with a certification by an authorized DCPS

official that DCPS has conducted a diligent records search and has been unable to locate

these requested records.

ORDER

Based upon the above Findings of Fact and Conclusions of Law, it is hereby

ORDERED:

1. Within five school days of the date of this order, DCPS shall ensure that
funding authorization is issued for Student to enroll in Nonpublic School,
with transportation, for the remainder of the 2016-2017 Nonpublic School
school year.  Nonpublic School shall be charged with implementing DCPS’
January 27, 2017 IEP for Student, until the IEP may be revised by
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Student’s IEP team, except that all services are to be provided in the
outside of general education setting.  The January 27, 2017 IEP provides
for Extended School Year (ESY) services.  DCPS shall ensure that Student
receives ESY services for summer 2017 whether through Nonpublic School
or a suitable alternative program;

2. As compensatory education for the denials of FAPE in this case, within 10
business days of this date, DCPS shall arrange funding authorization for
Student to be provided 432 hours of individual tutoring over an
approximately 72 week period; 16 hours of Speech Language Pathology
services and 11 hours of Occupational Therapy services.  While Student is
enrolled at Nonpublic School, these services shall be arranged through
Nonpublic School if it is able to provide such services;

3. DCPS shall complete a diligent search of its records to locate Student’s
prior evaluation reports, IEP progress reports from school year 2014-2015
and all standardized test scores, to the extent that those records have not
already been provided to Petitioner.  Within 15 business days of the date of
this decision, DCPS shall provide a certification to Petitioners that it has
conducted a diligent search for said records, itemize any such records not
located and provide copies of the records that are found; and

4. All other relief requested by the Petitioners herein is denied.

Date:       March 16, 2017              s/ Peter B. Vaden                      
Peter B. Vaden, Hearing Officer

NOTICE OF RIGHT TO APPEAL

This is the final administrative decision in this matter.  Any party aggrieved by
this Hearing Officer Determination may bring a civil action in any state court of
competent jurisdiction or in a District Court of the United States without regard to the
amount in controversy within ninety (90) days from the date of the Hearing Officer
Determination in accordance with 20 U.S.C. § 1415(i).

cc: Counsel of Record
Office of Dispute Resolution
OSSE Division of Specialized Education
DCPS Resolution Team




