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DISTRICT OF COLUMBIA
OFFICE OF THE STATE SUPERINTENDENT OF EDUCATION

Office of Dispute Resolution
810 First Street, NE,  2nd Floor

Washington, DC  20002

PETITIONER,
 on behalf of STUDENT,1

Petitioner,

v.

DISTRICT OF COLUMBIA
  PUBLIC SCHOOLS,

Respondent.

Date Issued: March 11, 2017

Hearing Officer: Peter B. Vaden

Case No: 2016-02952

Hearing Dates: February 28 & March 2, 2017 

Office of Dispute Resolution, Room 2006
Washington, D.C.

HEARING OFFICER DETERMINATION

INTRODUCTION AND PROCEDURAL HISTORY

This matter came to be heard upon the Administrative Due Process Complaint

Notice filed by Petitioner (the Petitioner or FATHER), under the Individuals with

Disabilities Education Act, as amended (the IDEA), 20 U.S.C. § 1400, et seq., and Title

5-E, Chapter 5-E30 of the District of Columbia Municipal Regulations (“D.C. Regs.”).  In

his due process complaint, Petitioner alleges that Respondent District of Columbia

Public Schools (DCPS) denied Student a free appropriate public education (FAPE)

principally by not ensuring that  was offered an appropriate Individualized Education

Program (IEP) and educational placement beginning in July 2016, by failing to fully

implement Student’s IEP in the 2016-2017 school year.
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Student, an AGE youth, is a resident of the District of Columbia.  Petitioner’s Due

Process Complaint, filed on December 22, 2016, named DCPS as respondent.  The

undersigned Hearing Officer was appointed on December 23, 2016.  The parties met for

a resolution session on January 18, 2017 and were unable to reach an agreement.  My

final decision in this case is due by March 12, 2017.  On January 9, 2017, I convened a

telephone prehearing conference with counsel to discuss the hearing date, issues to be

determined and other matters.

 The due process hearing was held before the undersigned impartial hearing

officer on February 28 and March 2, 2017 at the Office of Dispute Resolution in

Washington, D.C.  The hearing, which was closed to the public, was recorded on an

electronic audio recording device.  The Petitioner appeared in person and was

represented by PETITIONER’S COUNSEL.  Respondent DCPS was represented LEA

REPRESENTATIVE and by DCPS’ COUNSEL.

The Petitioner testified and called as additional witnesses CLINICAL

PSYCHOLOGIST, HEAD OF SCHOOL from NONPUBLIC SCHOOL 2, EDUCATIONAL

ADVOCATE 1, EDUCATIONAL ADVOCATE 2 and STUDENT.  DCPS called as witnesses

COMPLIANCE CASE MANAGER, SOCIAL WORKER,  SPECIAL EDUCATION

TEACHER 1,  SPECIAL EDUCATION TEACHER 2, and SPECIAL EDUCATION

COORDINATOR.  Petitioner’s Exhibits P-1 through P-53 and DCPS’ Exhibits R-1

through R-20 were all admitted into evidence without objection.  Counsel for the

respective parties made opening statements and closing arguments.  At the request of

Petitioner’s Counsel, the parties were granted leave until March 6, 2017 to file written

supplemental closing arguments.  Neither party filed a post-hearing brief.
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JURISDICTION

The Hearing Officer has jurisdiction under 20 U.S.C. § 1415(f) and D.C. Regs. tit.

5-E, § 3029.

ISSUES AND RELIEF SOUGHT

The following issues for determination were certified in the January 9, 2017

Prehearing Order:

A.  Whether Student has been denied a FAPE by DCPS’ July 19, 2016 IEP which
repeated goals and present levels of performance from  prior IEP and provided
for only 24 hours Specialized Instruction outside the general education setting;

B.  Whether DCPS failed to implement Student’s IEP from the beginning of the
2016-2017 school year, where Student’s IEP requires instruction outside the
general education setting, and where services in that setting have not been
provided by the District school;

C.  Whether DCPS failed to provide Student with a suitable placement, from July
2016 to present, where the current placement is incapable of implementing the
services on Student’s IEP and where the Student requires a full-time special
education setting;

D.  Whether DCPS failed to provide IEP documents prior to a December 2016
IEP meeting in compliance with District law, which impaired the parent’s ability
to meaningfully participate in the IEP meeting and

E.  Whether DCPS in the current, 2016-2017 school year failed to review and
revise Student’s IEP, or to reassess Student to address  declining school
attendance.

For relief, the Petitioner requests that DCPS be ordered to convene an IEP

meeting within 15 days of the Hearing Officer Determination to revise Student’s IEP to

include services reasonably calculated to meet  unique needs; that DCPS be ordered

to identify a school location that has the ability to implement Student’s IEP within DCPS

or that DCPS be order to fund Student’s nonpublic placement at Nonpublic School 2 and

that DCPS fund an IEE functional behavioral assessment of Student.  In addition, the

parent will seek an order for Student to be awarded compensatory education, or a third
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party compensatory education evaluation/recommendation, to determine the

appropriate level of compensatory education owed for the denials of FAPE alleged in the

complaint.

FINDINGS OF FACT 

After considering all of the evidence, as well as the argument of counsel, this

Hearing Officer’s Findings of Fact are as follows:

1. Student, an AGE youth, resides in the District of Columbia  Testimony of

Father.  Student is eligible for special education under the Specific Learning Disability

(SLD) classification.

2. For most of the 2015-2016 school year, Student attended CITY SCHOOL 1. 

Testimony of Father.

3. On February 5, 2016, Father filed a prior due process complaint on behalf

of Student (Case No. 2016-0026).  The substantive issues in that case concerned

whether DCPS had failed to ensure Student was provided an appropriate IEP and

educational placement for the 2015-2016 school year.  In her April 30, 2016 Hearing

Officer Determination (Apr. 30, 2016 HOD), Hearing Officer NaKeisha Sylver Blount

held, inter alia, that Student was denied a FAPE by the failure of DCPS to implement 

December 2, 2014 IEP requirement for 24 hours of Specialized Instruction per week

outside the general education setting.  As compensatory education relief, Hearing

Officer Blount ordered DCPS to fund Student’s placement at Nonpublic School 1 from

the first week of May 2016 through the end of the 2015-2016 DCPS school year.  The

Hearing Officer also ordered DCPS to fund Student’s enrollment at an intensive summer

remedial program and to convene a multidisciplinary team (MDT) meeting to revise

Student’s IEP as appropriate and to develop a plan for transitioning Student into an
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appropriate DCPS school for the 2016-2017 school year.  Exhibit R-1.

4. Student started attending Nonpublic School 1 on May 11, 2016.  DCPS

convened an MDT meeting on May 12, 2016, which Father and Student attended. 

Student was upset about having  placement changed from City School 1 to Nonpublic

School 1 for the rest of the school year.  Student agreed to remain at Nonpublic School 1. 

Exhibit R-2.

5. Prior to the April 30, 2016 HOD, Student’s last DCPS IEP dated to

November 24, 2015.  That IEP identified Mathematics, Reading, Written Expression

and Emotional, Social and Behavioral Development as areas of concern for Student.  For

Special Education and Related Services, the November 24, 2015 IEP provided Student

16 hours per week of Specialized Instruction, including 12 hours outside the general

education setting.  Exhibit P-7.   On May 13, 2016, Student’s IEP was amended to

increase Student’s Specialized Instruction to 24 hours per week, all in a self-contained

classroom setting, and to add 180 minutes per month of Behavioral Support Services. 

Exhibit R-3.

6. On July 19, 2016, Student’s IEP team convened to review and revise 

IEP.  The principal at Nonpublic School 1 reported that Student’s behavior had been

fine, but  was tardy a lot.  The principal started that Student was on reading level 2

which focuses on fluency and was not strong in writing.  He recommended that Student

be in a full time special education program.  Father stated that he wanted Student’s

Specialized Instruction to be increased from 20 hours to 24 hours per week.  Exhibit P-

9.  Student’s IEP Specialized Instruction was revised to provide for 24 hours per week

outside general education, of which 2 hours would be in Reading, 2 hours in Written

Expression and 4 hours in Mathematics.  The IEP provided for 180 minutes per month
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of Behavioral Support Services.  The IEP specified that Student would receive

Specialized Instruction in reading, writing, social studies, science and foreign language,

outside the general education classroom, to help close the achievement gap from grade

level peers.  Exhibit R-5.  Father stated at the meeting that he wanted Student to be

placed in a separate, small school like Nonpublic School 1.  Exhibit R-4.

7. On August 18, 2016, DCPS sent Father a letter notifying him that Student

would be placed at City School 2 for the 2016-2017 school year.  The letter stated that

City School 2 had been chosen for Student because it was the school closest to  home

address with space available in the Specific Learning Support classroom.  Exhibit R-6.

8. On September 13, 2016, Father filed a due process complaint concerning

Student (Case No. 2016-0219) asserting claims of failure to implement Student’s IEP,

failure to provide an appropriate placement and failure to provide an appropriate IEP. 

A Resolution Session Meeting was held on September 27, 2016.  Exhibit R-7.  On

November 7, 2016, Petitioner withdrew, without prejudice, his due process complaint in

Case No. 2016-0219.  Hearing Officer Notice.

9. Student’s schedule at City School 2 was changed several times in fall 2016. 

 eventual fall 2016 schedule provided for English, Mathematics, Anatomy and

Physiology, and U.S. History and Geography to be provided in an outside of general

education setting.   also took General Exploration, a work-study class, taught by a

special education teacher.  Testimony of Special Education Coordinator, Exhibit R-15. 

Student also had classes, French and Advisory, which were provided in the general

education setting.  Exhibit R-12, Testimony of Special Education Coordinator.  Including

General Exploration, Student was provided less than 19 hours per week of instruction in
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an outside of general education setting.  Exhibit P-34.  City School 2 does not offer a

self-contained class for French.  Testimony of Special Education Coordinator.

10. On November 16, 2016, Lindamood-Bell Learning Processes administered

a battery to tests to Student.  He scores resulted in the following grade or grade

equivalencies:

Peabody Picture Vocabulary Test - IV 7.0 Grade Equiv.

Detroit Tests of Learning Aptitude
Word Opposites 11-3 Age Equiv.
Verbal Absurdities 9-0 Mental Age
Oral Directions 2nd Percentile

Woodcock Reading Mastery Tests III
Word Attack 1.5 Grade Equiv.

Slosson Oral Reading Test R3 4.8 Grade Equiv.

Wide Range Achievement Test - 4
Spelling 4.3 Grade Equiv.
Math Computation 4.0 Grade Equiv.

Gray Oral Reading Test
Para. Reading 4.4 Grade Equiv.
Rate 2.7 Grade Equiv.
Accuracy 3.0 Grade Equiv.
Fluency 2.7 Grade Equiv.
Comprehension 2.4 Grade Equiv.

Lindamood Auditory
   Conceptualization Test 4.4 Grade Equiv.

Symbol Imagery Test 9-8 Age Equiv.

Informal Tests of Writing
Symbol to Sound 31/50 Raw
Nonsense Spelling 1/3 Raw

Exhibit P-18.
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11. Student’s grades for the first term of the 2016-2017 school year were all C

or above, including an A in Mathematics and a B in English.   grades for the second

term ending January 20, 2017 were all C- or higher, including a B+ in Mathematics and

a B- in English.  Exhibit R-12.  As of January 19, 2017, Student was reported to be

progressing on all of  July 19, 2016 IEP goals, except for two of three Mathematics

goals which had not yet been introduced.  Exhibit R-10.

12. Student had significant attendance issues in the first two quarters of the

2016-2017 school year.  Prior to the Winter Break, Student had some 11 class absences

and 19 tardies.  Exhibit P-38.  Most of  tardies were due to late arrival in the morning. 

Testimony of Special Education Coordinator.  Student told Father that  was tardy so

often because of long lines in the morning at the school entrance.  Testimony of Father.

13. On November 29, 2016, an assistant to Petitioner’s Counsel sent an email

to City School 2 to request an IEP/MDT meeting for Student to discuss  placement,

IEP programming and to review the Lindamood-Bell assessment.  She provided the

Lindamood-Bell report with her email.  The school responded proposing December 13,

2016 as the meeting date, to which Petitioner’s Counsel agreed.  The meeting had to be

rescheduled because Father did not arrive on time.  At the parent’s request, the meeting

was scheduled for December 16, 2016.  Exhibit R-9.

14. City School 2 convened an IEP team meeting on December 16, 2016 to

review the Lindamood-Bell reading assessment and to review Student’s IEP.  At the

meeting, Father objected that DCPS had not provided a copy of the proposed revised

IEP to his attorneys 5 days before the meeting and declared that the meeting was done. 

Educational Advocate restated Father’s concerns regarding Student’s placement at City

School 2 and stated his and Father’s belief that Student warranted a full-time IEP in a
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special education stand-alone school.  Exhibit P-12.

15. Special Education Coordinator provided Father the draft IEP at the

December 16, 2016 meeting.  In the afternoon of December 16, 2016, Special Education

Coordinator sent Petitioner’s Counsel, by email, a copy of DCPS’ draft IEP and offered to

reschedule the IEP meeting after Winter Break on January 6, 9 or 10, 2017.  Exhibit R-9. 

No response to this email was received by Special Education Coordinator.  Testimony of

Special Education Coordinator.  At the Resolution Session meeting for this case on

January 18, 2017, Petitioner’s Counsel stated that the IEP meeting could be rescheduled. 

However, overruling his attorney, Father asserted they would not reschedule the IEP

meeting.  Exhibit R-15. 

16. In the 2016-2017 school year at City School 2, Student has participated

actively in  counseling sessions.   has been polite, respectful and attentive.  In the

hallways and cafeteria,  interacts appropriately with other students.  Testimony of

Social Worker.

17. In  current school year self-contained science classes, Student is a

leader and helps out other students.   is a model student in class.  Testimony of

Special Education Teacher 1.

18. In the English and Mathematics self-contained classes, Student has been

performing well in the 2016-2017 school year.   reading score on the Scholastic

Reading Inventory increased one grade level over the first two quarter.   writing is

coming along much better with editing assistance from the teacher.   does well with

mathematics.  Multiplication is a strong point, but Student struggles a little with

division.  Student gets along with other students in the classroom and has a great

relationship with  teacher.  Testimony of Special Education Teacher 2.
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19. In  regular education French class for the 2016-2017 school year,

Student completes all of  class work.   is focused on doing  work and is never a

behavior problem.  Testimony of Special Education Coordinator.

CONCLUSIONS OF LAW

Based upon the above Findings of Fact and argument of counsel, as well as this

Hearing Officer’s own legal research, the Conclusions of Law of this Hearing Officer are

as follows:

Burden of Proof

As provided in the  D.C. Special Education Student Rights Act of 2014, the party

who filed for the due process hearing, the Petitioner in this case, shall bear the burden of

production and the burden of persuasion, except that where there is a dispute about the

appropriateness of the student’s IEP or placement, or of the program or placement

proposed by DCPS, the District shall hold the burden of persuasion on the

appropriateness of the existing or proposed program or placement; provided that the

Petitioner shall retain the burden of production and shall establish a prima facie case

before the burden of persuasion falls on the District. The burden of persuasion shall be

met by a preponderance of the evidence.  See D.C. Code § 38-2571.03(6).

Analysis

A.

–  Has Student been denied a FAPE by DCPS’ July 19, 2016 IEP which
repeated goals and present levels of performance from  prior IEP and
provided for only 24 hours Specialized Instruction outside the general
education setting?

–   Did DCPS fail to provide Student with a suitable placement, from July
2016 to present, where the City School 2 placement is incapable of
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implementing the services on Student’s IEP and where the Student
requires a full-time special education setting?

Petitioner alleges that DCPS’ July 19, 2016 IEP was inappropriate for Student

because it allegedly provided insufficient hours of Specialized Instruction and repeated

goals and present levels of performance from Student’s November 24, 2015 IEP.  DCPS

responds that the July 19, 2016 IEP was appropriate for Student.

In Moradnejad v. District of Columbia, 177 F. Supp. 3d 260 (D.D.C. 2016), the

U.S. District Court for the District of Columbia adopted the Report and Recommenda-

tion of U.S. Magistrate Judge G. Michael Harvey, which explained how a court or a

hearing officer must assess an IEP:

The Supreme Court explained in [Bd. of Educ. v. Rowley, 458 U.S. 176,
102 S.Ct. 3034, 73 L.Ed.2d 690 (1982)] that a court’s assessment of an IEP
involves two inquiries:

First, has the State complied with the procedures set forth in
the [IDEA]? And second, is the [IEP] developed through the
[IDEA’s] procedures reasonably calculated to enable the
child to receive educational benefits? If these requirements
are met, the State has complied with the obligations imposed
by Congress and the courts can require no more.

Rowley, 458 U.S. at 206–07, 102 S.Ct. 3034. Courts have consistently
underscored that the “appropriateness of an IEP is not a question of whether it
will guarantee educational benefits, but rather whether it is reasonably calculated
to do so.” K.S. v. Dist. of Columbia, 962 F.Supp.2d 216, 221 (D.D.C.2013) (citing
Thompson R2–J Sch. Dist. v. Luke P. ex rel. Jeff P., 540 F.3d 1143, 1148–49 (10th
Cir.2008)); Rowley, 458 U.S. at 200, 102 S.Ct. 3034 (finding that the IDEA does
not require that IEPs “maximize the potential of each handicapped child
commensurate with the opportunity provided nonhandicapped children,” only
that they be “reasonably calculated to enable the child to receive educational
benefits”); N.T. v. Dist. of Columbia, 839 F.Supp.2d 29, 33 (D.D.C.2012) (“While
the District of Columbia is required to provide students with a public education,
it does not guarantee any particular outcome or any particular level of
education.”).

Moradnejad, 177 F.Supp. 3rd at 274-75.

Petitioner has not alleged that DCPS failed to comply with the IDEA’s procedural
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requirements in developing the July 19, 2016 IEP.  Therefore, I turn to the second prong

of the Rowley inquiry: Was the July 19, 2016 IEP reasonably calculated to enable

Student to receive educational benefits?  Petitioner first asserts that the IEP was not

appropriate because it repeated goals and present levels of performance from 

November 24, 2015 IEP.  While it is true that some of the data in the present levels of

performance were carried over from the prior IEP, especially standardized testing

results, that does not mean the IEP was deficient.  An IEP is not necessarily

inappropriate simply because it repeats annual goals and present levels of performance

from a prior year IEP. Not every student progresses as anticipated.  However, if annual

goals have not been met and the present levels must be repeated, the IEP team may be

required to address the lack of progress in the revised IEP.  See Schroll v. Bd. of Educ.

Champaign Cmty. Unit. Sch. Dist. #4, No. 06–2200, 2007 WL 2681207, at 4–5, 2007

(C.D.Ill. Aug. 10, 2007).

Here all of the IEP present levels of performance were supplemented with

information on Student’s performance at Nonpublic School 1.  The academic annual

goals were not identical to the goals on the prior IEP and additional goals were added

for Emotional, Social and Behavioral Development.  Petitioner participated in the IEP

meeting and was represented by counsel and Educational Advocate 2.  Compliance Case

Manager testified that, after making changes requested on behalf Petitioner at the July

19, 2016 meeting, there was agreement on the goals among the IEP team members.  I

find that DCPS has met its burden of persuasion that the present levels of performance

and annual goals in the July 19, 2016 IEP were appropriate for Student.

The July 19, 2016 IEP’s provision for 24 hours per week of Specialized

Instruction, all outside general education, represented a major increase in services from
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the November 24, 2015 IEP, which provided for 16 hours per week of Specialized

Instruction, of which only 12 hours were to be outside general education.  This change

was made at Petitioner’s specific request that Student’s Specialized Instruction be

increased for 20 hours to 24 hours per week.  After May 2016, when Student attended

Nonpublic School 1, Student had 32 hours per week of special education classes, but

only 21 hours of instruction were provided by certified special education teachers.

With regard to Student’s alleged need for a placement in a special school – apart

from nondisabled students – the IDEA and District law require that students with

disabilities be placed in the “least restrictive environment” so that they can be educated

in an integrated setting with students who are not disabled to the maximum extent

appropriate.  See 5E DCMR § 3012, 20 U.S.C. § 1412(a)(5), 34 CFR § 300.115.  See, also,

e.g., Smith v. District of Columbia,  846 F.Supp.2d 197, 200 (D.D.C. 2012).  Here the

July 19, 2016 IEP team determined that Student should receive Specialized Instruction

in reading, writing, social studies, science and foreign language outside the general

education classroom to help close the achievement gap with Student’s grade level peers. 

However, at  prior DCPS school, City School 1, Student was not reported to have

severe maladaptive behaviors.  At City School 2, Student socializes and interacts

appropriately with  nondisabled peers.  I find that DCPS has shown that Student does

not require a more restrictive placement than the special classes, where  is placed for

most of the school day at City School 2.   

Clinical Psychologist opined in her hearing testimony that 24 hours per week of

Specialized Instruction was not sufficient for Student, based primarily on  scores on

the Gray Oral Reading Test (GORT) administered by Lindamood-Bell in November

2016.  Clinical Psychologist did not administer the GORT tests and she last evaluated
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Student in 2014.  Student’s GORT scores were not consistent with  higher lexile

scores attained on the Scholastic Reading Inventory (SRI) and there was no testimony

as to the validity of the GORT scores.  However, assuming, that the GORT scores were

valid, this data was not available to the July 19, 2016 IEP team.  See S.S. ex rel. Shank v.

Howard Road Academy, 585 F.Supp.2d 56, 66 (D.D.C. 2008) (Measure and adequacy

of an IEP can only be determined as of the time it is offered to the student.)

Overall, Student’s grades and IEP progress have been good in the current 2016-

2017 school year.  See Moradnejad, supra, 177 F. Supp. 3d at 275 (Child’s academic

progress under a challenged IEP can be relevant in determining the appropriateness of

that IEP.)    Student’s English teacher at City School 2 testified that with assistance,

Student has been performing well in the resource room reading class and that over the

first semester  reading level on the Scholastic Reading Inventory improved from the

4th to 5th grade reading level.  I conclude that DCPS has met its burden of persuasion that

when the July 19, 2016 IEP was developed, with the provision of 24 hours per week of

Specialized Instruction, the IEP was reasonably calculated to enable Student to receive

educational benefits. (I address Petitioner’s allegation that City School 2 is incapable of

implementing the services in Student’s July 19, 2016 IEP in the following section of this

decision.)

B.

–   Did DCPS fail to implement Student’s IEP from the beginning of the
2016-2017 school year, where Student’s IEP required instruction outside
the general education setting, and where services in that setting have not
been provided by City School 2?

Petitioner alleges that since Student enrolled in City School 2 at the beginning of

the 2016-2017 school year, City School 2 has failed to comply with the IEP’s requirement
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for 24 hours per week of Specialized Instruction, outside general education, to include

Student’s instruction in reading, writing, social studies, science and foreign language. 

Petitioner met his burden of proof on this issue.  It appears that in the current school

year, Student has been provided Specialized Instruction for all of  core subjects in the

resource room setting.  However, Special Education Coordinator testified that City

School 2 was unable to provide instruction in French outside the general education

setting.  In total, Student receives considerably less than 24 hours per week of

instruction outside of general education.  Including the Exploratory vocational training

program, Student’s schedule provides for some 19 hours per week of instruction outside

general education and 9 hours inside general education.  The hours inside general

education include Student’s French class.

The standard for failure-to-implement claims, used by the courts in this

jurisdiction, was formulated by the Fifth Circuit Court of Appeals in Houston

Independent School District v. Bobby R., 200 F.3d 341 (5th Cir.2000).  This standard

requires that a petitioner “must show more than a de minimis failure to implement all

elements of [the student’s] IEP, and instead, must demonstrate that the school board or

other authorities failed to implement substantial or significant provisions of the IEP” in

order to prevail on a failure-to-implement claim.  Johnson v. District of Columbia, 962

F.Supp.2d 263, 268 (D.D.C. 2013) (quoting Bobby R., 200 F.3d at 349).  I find that

Petitioner has established that, by shorting Student more than 4 hours per week of

Specialized Instruction and by placing Student in a general education setting for French

language instruction, City School 2 has failed to implement substantial provisions of the

July 19, 2016 IEP.  This was a denial of FAPE.

C.
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–   In the current school year, did DCPS fail to review and revise Student’s
IEP, or to reassess Student to address  declining school attendance?

 –   Did DCPS violate DCPS law by not providing the parent IEP documents
prior to the December 16, 2016 IEP meeting, impairing the parent’s ability
to meaningfully participate in the IEP meeting?

Student transferred to City School 2 at the beginning of the 2016-2017 school

year.   Student’s class attendance has been marked by numerous tardies and some

absences.   was most often late for  first period class, which, according to Student,

was due to long lines at the school entrance. Petitioner alleges that DCPS was obliged to

reassess Student or revise  IEP to address  City School 2 attendance issues.  DCPS

responds that it timely convened an IEP meeting for Student in December 2016.

 The IDEA requires that an LEA ensure that the IEP team reviews a student’s IEP

periodically and revises the IEP, as appropriate, to address, inter alia, lack of expected

progress and new information provided by the parent.  See 34 CFR § 300.324(b).  See,

also, Lamoine School Committee v. Ms. Z. ex rel. N.S., 353 F.Supp.2d 18, 34

(D.Me.2005) (School must address in some fashion student’s persistent absence and

tardiness.)  The IDEA does not set a time frame within which an LEA must reconvene a

student’s IEP team to review new information.  In an analogous context, the U.S.

District Court for the District of Columbia has held that after receiving a request for a

special education reevaluation from a student’s parent, that “[r]eevaluations should be

conducted in a reasonable period of time, or without undue delay, as determined in each

individual case.”  See Herbin ex rel. Herbin v. District of Columbia, 362 F.Supp.2d 254,

259 (D.D.C.2005) (citation and internal quotations omitted).  Following the principle in

Herbin, I conclude that when there is new information about a student, such as

absences and tardiness that is impeding  education, or when a parent provides new
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data and requests a meeting, DCPS must ensure that the IEP team is convened in a

reasonable period of time, or without undue delay.

For the 2016-2017 school year, Student was a new student at City School 2. 

Special Education Coordinator testified that Student’s attendance was fair, except for

sometimes arriving late in the morning.  Petitioner’s Counsel requested an IEP meeting

for Student on November 29, 2016.  City School 2 promptly responded to the request

and scheduled the meeting for December 13, 2016.  Due to Father’s not arriving on time,

the meeting was rescheduled for December 16, 2016.  I find that this was not “undue

delay” and that the meeting was convened in a reasonable period of time.

At the December 26, 2016 meeting, Father stopped the meeting because DCPS

had not provided Petitioner’s Counsel a copy of the proposed revised IEP before the

meeting.  District of Columbia law requires that no fewer than 5 business days before a

scheduled IEP meeting, DCPS must provide the parent an accessible copy of any draft

IEP that will be discussed at the meeting.  See D.C. Code § 38–2571.03(3).  City School

2's failure to provide Father or his attorney a copy of the draft IEP before the meeting

violated this statute.  However, the draft IEP did not contain any change in  special

education or related services for Student.  DCPS did provide Father and Petitioner’s

Counsel the draft IEP on December 16, 2016.  DCPS did not proceed with the IEP

meeting after Father objected and offered to reconvene the IEP meeting promptly after

the Winter Break.  Since the December 16, 2016 meeting, Father has refused to agree to

reconvening the IEP meeting.  Under these facts, I find that DCPS’ failure to provide the

draft IEP to Father before the meeting did not impede Student’s right to a FAPE,

significantly impede Father’ opportunity to participate in the decision-making process

or cause a deprivation of educational benefit.  See 34 CFR § 300.513(a)(2).  Therefore,
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the parent is not entitled to relief for this procedural violation.

Remedy

In this decision, I have determined that DCPS denied Student a FAPE by not

ensuring that  July 19, 2016 IEP was fully implemented by City School 2.  Specifically,

City School 2 only provided Student some 19 hours per week of Specialized Instruction

when  IEP called for 24 hours per week. Part of the missed Specialized Instruction

was Student’s French class, for which Student was assigned to a regular education

classroom.

As the remedy for this violation, Petitioner has requested a compensatory

education award for Student.  Where a parent has established a denial of the education

guaranteed by the IDEA, the hearing officer must undertake “a fact-specific exercise of

discretion” designed to identify those compensatory services that will compensate the

student for that denial.  The proper amount of compensatory education, if any, depends

upon how much more progress a student might have shown if  had received the

required special education services and the type and amount of services that would

place the student in the same position  would have occupied but for the school

district’s violations of the IDEA.  See Walker v. District of Columbia, 786 F.Supp.2d

232, 238-239 (D.D.C.2011) (citing Reid ex rel. Reid v. District of Columbia, 401 F.3d

516, 519 (D.C.Cir.2005).

Petitioner’s expert, Educational Advocate 1, proposes a compensatory education

award of 300 hours of tutoring for Student.  Since Student’s greatest academic weakness

is in Reading, she proposes that Student be served in a summer reading program, such

as Lindamood-Bell or Nonpublic School 2.  However, assuming Student missed some 5

hours per week of Specialized Instruction over 22 weeks at City School 2 (as of the due
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process hearing date), it is doubtful that 300 hours of tutoring are needed to place

Student in the same position  would have occupied, but for City School 2's not

providing some 5 hours per week of Specialized Instruction, of the 24 hours per week

required by  IEP.  Educational Advocate 1 also intended her proposed award to

compensate Student for the IEP’s not being revised to address  attendance issues.  I

did not find DCPS’ failure to revise Student’s IEP before the due process complaint was

filed to be a violation.  Further, despite being placed in a regular education French class

in contravention of  IEP, Student is completing all of  class work and earning A’s in

the class.

In crafting an appropriate compensatory education award, I also take account, as

an equitable factor, that in the April 30, 2016 HOD, Hearing Officer Blount found that

DCPS failed to ensure that City School 1 provided Student the hours of Specialized

Instruction required by  December 2, 2014 IEP.  By repeating this violation in the

2016-2017 school year, DCPS has compounded the harm to Student.  Taking account of

these facts and the equitable consideration, I conclude that an award of 100 hours of

individual tutoring would be reasonably calculated to provide the educational benefits

that likely would have accrued had DCPS provided Student the full amount of

Specialized Instruction required by  July 19, 2016 IEP.  See Reid, supra, 401 F.3d at

524.  I will also order DCPS to ensure that Student is immediately provided the hours of

Specialized Instruction required by  July 19, 2016 IEP. 

ORDER

Based upon the above Findings of Fact and Conclusions of Law, it is hereby

ORDERED:

1. Within five school days of the date of this order, DCPS shall ensure that
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the hours of Specialized Instruction specified in Student’s July 19, 2016
are provided in full to Student, at City School 2 in the setting established
by the IEP, and to ensure that Student receives Specialized Instruction in
reading, writing, social studies, science and foreign language outside the
general education classroom.  This is without prejudice to the duty of
DCPS to ensure that Student’s IEP is periodically reviewed and revised, as
appropriate, pursuant to 34 CFR § 300.324, et seq.  Specifically, DCPS
shall ensure that Student’s IEP team promptly completes its review of
Student’s IEP in light of the November 2016 Lindamood-Bell testing data. 
If Father continues to refuse to participate in an IEP review meeting,
DCPS may proceed as provided in 34 CFR § 300.322(d);

2. As compensatory education for the denial of FAPE in this case, DCPS shall
provide Student 100 hours of individual academic tutoring by a qualified
DCPS or independent tutor and

3. All other relief requested by the Petitioner herein is denied.

Date:       March 11, 2017              s/ Peter B. Vaden                      
Peter B. Vaden, Hearing Officer

NOTICE OF RIGHT TO APPEAL

This is the final administrative decision in this matter.  Any party aggrieved by
this Hearing Officer Determination may bring a civil action in any state court of
competent jurisdiction or in a District Court of the United States without regard to the
amount in controversy within ninety (90) days from the date of the Hearing Officer
Determination in accordance with 20 U.S.C. § 1415(i).

cc: Counsel of Record
Office of Dispute Resolution
OSSE Division of Specialized Education
DCPS Resolution Team




