
DISTRICT OF COLUMBIA 
OFFICE OF THE STATE SUPERINTENDENT OF EDUCATION 

Office of Dispute Resolution 
810 First Street, N.E., 2nd Floor 

Washington, DC 20002 
 

STUDENT,1     ) 
through the PARENT,    ) Hearing Officer:  NaKeisha Sylver Blount  

Petitioner,    ) 
      )  Case No:  2016-0296 
v.      ) 
                                            ) Date Issued: March 8, 2017 

District of Columbia Public Schools,  ) 
 Respondent.    )  
 

 
Second Amended2 Hearing Officer Determination 

  
SUBJECT MATTER JURISDICTION 

Subject matter jurisdiction is conferred pursuant to the Individuals with Disabilities 
Education Act (“IDEA”), as modified by the Individuals with Disabilities Education 
Improvement Act of 2004, 20 U.S.C. Section 1400 et. seq.; the implementing regulations for the 
IDEA, 34 Code of Federal Regulations (“C.F.R.”) Part 300; Title V, Chapter E-30, of the District 
of Columbia Municipal Regulations (“D.C.M.R.”); and D.C. Code 38-2561.02(a). 
  

PROCEDURAL BACKGROUND 
This is a due process complaint (“DPC”) proceeding pursuant to the Individuals with 

Disabilities Education Act (“IDEA”), as amended, 20 U.S.C. §§1400 et seq.  
  

The DPC was filed on December 23, 2016 by Petitioner (Student’s parent), a resident of 
the District of Columbia, against Respondent, District of Columbia Public Schools (“DCPS”).  
On January 9, 2016, Respondent filed its untimely3 Response, denying that Respondent denied 
Student a free appropriate public education (“FAPE”).   
 

The parties convened a Resolution Session Meeting (“RSM”) in this matter on January 9, 
2017.  The parties did not reach an agreement during the RSM; however, they agreed to keep the 
resolution process open for the entire 30-day resolution period.  Accordingly, the parties agree 
that the 45-day timeline for the Hearing Officer’s Determination (“HOD”) in this matter began to 
run on January 22, 2017, and the 45-day period concludes on March 8, 2017.   

 

                                                 
1 Personal identification information is provided in Appendix A. 
2 This Second Amended HOD makes the following clerical edit: adds the word “fund” to the Order.” 
3 Respondent’s Response had been due on January 2, 2017. 
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The undersigned Impartial Hearing Officer (“IHO” or “Hearing Officer”) convened a 
Pre-hearing Conference (“PHC”) on January 12, 2017, during which the parties discussed and 
clarified the issues and the requested relief.  At the PHC, the parties agreed that five-day 
disclosures would be filed by February 16, 2017 and that the DPH would be held on February 
24, 2017.  The PHC was summarized in the Pre-Hearing Conference Summary and Order (the 
“PHO”) issued on January 24, 2017. 
 

The DPH was held on February 23, 2017 and February 24, 2017 at the Office of Dispute 
Resolution, 810 First Street, NE, Room 2006.  Petitioner elected for the hearing to be closed.  
Petitioner was represented by [PETITIONER’S COUNSEL], Esq. and DCPS was represented by 
[RESPONDENT’S COUNSEL], Esq.  
 

Petitioner’s and Respondent’s disclosures were timely filed.  At the DPH, Petitioner’s 
exhibits P-1 through P-46 were admitted without objection.  Petitioner’s exhibits P-47 through P-
78 and P-80 through P-91 were admitted over Respondent’s objection.  Petitioner did not offer P-
79 into evidence.  Respondent’s exhibits R-1 through R-9 were admitted into evidence without 
objection.   

 
Petitioner called the following witnesses at the DPH:  
(a) Parent 
(b) Other Agency Personnel 
(c) Educational Advocate A4 
(d) Evaluator5 
(e) Educational Advocate B 

 
Respondent called the following witness at the DPH:  
(a) Compliance Specialist 
(b) LEA Representative6 

 
Petitioner and Respondent gave oral closing arguments. 

 
ISSUES 

As discussed at the PHC and reflected in the PHO, the following issues were presented 
for determination at the DPH: 

 
(a) Whether DCPS denied Student a FAPE by failing to provide Student an 

appropriate IEP on April 22, 2016 and/or by failing to review and revise the April 
22, 2016 IEP to be appropriate in light of Student’s lack of expected progress. 

                                                 
4 Qualified, over Respondent’s objection, as an expert in IEP programming and development for special 
education students. 
5 Qualified, over Respondent’s objection, as an expert in evaluator, with experience in evaluating students 
for special education services. 
6 Qualified, without objection, as an expert in special education programming and placement (no 
objection). 
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Specifically, Petitioner alleges that Student’s IEP lacks appropriate hours outside 
the general education setting, lacks an appropriately restrictive LRE and 
placement or locations of services, present levels of performance in written 
language, a comprehensive disability classification, appropriate behavioral 
support services and failed to appropriately address Student’s school and work 
avoidance issues. 

(b) Whether DCPS denied Student a FAPE by failing to provide an appropriate, 
timely and accurate FBA and BIP from April 2016 through the present time. 

(c) Whether DCPS denied Student a FAPE by failing to provide  an appropriate 
interim placement from December 2016 through the present time. 

(d) Whether DCPS denied Student a FAPE by failing to comprehensively reevaluate 
 during  triennial evaluation in the 2016-2017 school year. 

 
RELIEF REQUESTED 

 Petitioner requested the following relief:  
(a)    a finding in Petitioner’s favor as to each issue alleged; 
(b) an Order that DCPS place and fund Student at Nonpublic School, and provide 

transportation to and from school; 
(c) alternatively, an Order that DCPS convene an MDT meeting with Parent and 

undersigned counsel to discuss and determine an appropriate, 
placement/setting/location of services; 

(d) alternatively, an Order that DCPS make any placement and/or LRE referrals 
accessible to Parent; 

(e) an Order that DCPS devise and implement an appropriate IEP, with sufficient 
behavioral support services, a narrowly tailored and restrictive LRE, and 
increased hours outside the general education setting; 

(f) an Order that DCPS fund, devise and/or implement an appropriate FBA and BIP, 
or modify/revise any pre-existing assessments and plans as warranted to ensure a 
FAPE; 

(g) an Order that DCPS fund triennial assessments in each area of suspected 
disability, specifically a comprehensive psychological, Connors, clinical, 
education and social history, as well as any other assessment required to ensure a 
FAPE, and review the same with Parent and undersigned counsel to revamp and 
revise Student’s IEP, services, placement and determine compensatory education 
as warranted; 

(h) an Order for compensatory education in the form of 475 hours of tutoring services 
and 40 hours of direct counseling services. 

(i) alternatively, an Order that DCPS conduct any testing or observations required to 
appropriately determine compensatory education, and review the evaluations with 
Parent to discuss and determine appropriate compensatory education; 

(j) an Order that DCPS update Student’s disability to be appropriately 
comprehensive to include all of  disabilities, including ED, LD and or OHI or 
MD; 

(k) an Order that DCPS provide any other relief deemed appropriate and relating to 
the violations alleged. 
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specifically has shown progress with minimum support in the area of writing arguments[s to] 
support claims with relevant evidence.   continues to show growth in developing a topic with 
relevant facts.  [Student] has shown growth receiving guidance an[d] support from peers and 
adults, to develop and strengthen writing as needed.  [Student] continues to require additional 
support to produce clear and coherent writing in which the development, organization and style 
are appropriate to task, purpose and audience.  [Student] will continue to need additional 
instruction on conducting short research projects to answer a question, drawing on several 
sources and generalizing additional related focused questions for further research and 
investigation.”15 
 

8. The May 2015 IEP acknowledges Student’s previous ADHD diagnosis, stating in 
the present levels of performance of  social and emotional section that “[Student] was 
diagnosed with ADHD Primarily Inattentive Type as a result of a clinical psychological 
evaluation that was completed 7/24/2013.”16 

 
9. Student’s April 22, 2016 IEP provides for 5 hours of specialized instruction inside 

the general education setting, 5 hours of specialized instruction outside the general education 
setting, and 120 minutes of behavioral support services outside the general education setting.  It 
includes mathematics, reading, written expression, and social emotional goals for .17 

 
10. The April 2016 IEP acknowledges Student’s previous ADHD diagnosis, stating 

that Student’s behavior impedes  learning or that of other children, noting that “[Student] 
struggles with rules and consequences for  actions.   does not follow adult directions with 
fidelity, and  struggles to maintain appropriate interactions with  peers day to day.  
[Student] has been diagnosed with ADHD May 2011 (First Home Care).  May 12, 2016, 
[Student] will have an [appointment] with Center to consider medication.18 

 
11. The present levels of performance section in the written language section of  

April 22, 2016 IEP reads, “[Student] has not been doing as well as  can.   progress is 
being hindered by  attendance concerns due to  inability to maintain appropriate 
interactions at school.  [Student] is easily frustrated, and does not try to work through written 
expression activities that are challenging to   [Student] can complete a basic paragraph in 
response to a topic that is interesting to   [Student] cannot complete multi-paragraph essays 
that require  to develop complex thoughts and idea[s] on a particular topic.”19 
 

12. The social emotional section of Student’s April 22, 2016 IEP states in part that 
Student’s academic struggles during the first two advisories of the 2015-2016 school year and 
the failure of most of  classes were “attributed to  lack of focus, peer conflicts, 
suspensions, and class avoidant behaviors.”  Based on Student’s results from an 
internalizing/externalizing screening tool, the section indicated that  has a high probability of 

                                                 
15 P-4-6. 
16 P-4-7. 
17 P-3. 
18 P-3-2. 
19 P-3-7. 
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an externalizing disorder diagnosis and is likely to need a more formal assessment and 
intervention, either directly or through referral.  It also indicated that  had a moderate 
possibility of having an internalizing disorder diagnosis.20 

 
13. Student’s April 22, 2016 IEP states that “It is recommended that [S]tudent be 

provided with behavior support services to include counseling, and consultation with teachers 
and parents to ensure that interventions are implemented in the classroom setting.  These 
interventions and modifications will help to improve [S]tudent’s ability to access the general 
education curriculum.”21 

 
14. The two social emotional goals in Student’s April 22, 2016 IEP relate to: (1) 

Student’s ability to appropriately respond to and deal with conflicts and disagreements with other 
students and staff and (2) Student’s ability to respond to and comply with instructions.”22 

 
15. The least restrictive environment section of Student’s April 22, 2016’s IEP states 

as a description of the 120 minutes per month of behavior support services that “[Student] 
requires direct counseling services to develop appropriate coping strategies/social skills to use 
with peers and adults.”23 

 
16. As of  January 30, 2014 independent psychological, Student did not have 

documented substance abuse history.  However, subsequent to that time and at least by January 
7, 2016, Student had begun abusing illicit substances.24  Student’s May 20, 2015 and April 22, 
2016 IEPs do not directly address  substance use. 

 
17. In August 2016, Student received a court-initiated referral to Other Government 

Agency for, among other things, truancy, failure to complete academic work, chronic substance 
abuse, and severe aggression.25 
 

18. During the 2016-2017 school year until approximately November 2016, Student 
attended Public Charter School, as Parent applied for and received admission for Student via the 
school lottery.  DCPS is the local education agency (“LEA”) for Public Charter School.26   
 

19. Student’s attendance at Public Charter School has been poor.   often does not 
attend, or  will arrive extremely late or leave early.27 
 
 20. Student’s grades have been poor during the 2016-2017 school year.   has 
earned a significant number of “Fs.”28  

                                                 
20P-3-10; R-9-10. 
21 P-3-10; R-9-10. 
22 P-3-10 and P-3-11; R-9-10 and R-9-11. 
23 R-9-13. 
24 P-35-1; R-2-3. 
25 P-90. 
26 Testimony of Parent. 
27 Testimony of Parent. 
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21. During the 2016-2017 school year while at Public Charter School, Student was 
slated to receive  behavioral support in the form of individual counseling, though  was 
either suspended or absent many of the scheduled days.   was also scheduled for some 
behavioral management sessions, during which behavioral expectations were reviewed and an 
attendance plan to include incentives was put in place with .29 

 
22. Public Charter School conducted a functional behavior assessment (“FBA”) for 

Student in October 2016.  The FBA notes that Student “has a history of having one or more 
behavioral health disorders (e.g, internalizing or externalizing psychiatric disorders, substance 
use disorders or crime/violence problems).”   Among the most salient areas of concern it 
identifies is the need to improve “school and classroom attendance (to absences and excessive 
tardiness to school and class.”30  Prior to the October 2016 FBA and November 2016 FBA, 
Student’s most recent FBA and BIP are from the 2013-2014 school year when Student was 
attending a school other than Public Charter School or District School.31 
 

23. The October 2016 FBA states that “[Student]’s inconsistent mood, history of 
truancy, and poor interpersonal skills can be best attributed to a history of symptoms related to 
internalizing or externalizing psychiatric disorders, substance use disorders, and/or 
maladaptive/negative community behaviors.32  The FBA mentions Student’s substance use 
disorder, but does not name the substance  has been utilizing. 

 
24.  Public Charter School prepared a behavior intervention plan (“BIP”) for Student 

on November 4, 2016.33  Its stated purpose was to increase Student’s timely school attendance, 
increase  ability to identify and appropriately express  feelings, and to see an increase in 

 ability to develop and/or enhance  interpersonal relationships.  It laid out five layers of 
support for Student, including a number of forms of positive reinforcement from teachers 
(including communicating with Student in ways less likely to result in  emotions escalating, 
and permitting Student to seek counseling or take other appropriate steps to regulate  
emotions); having  behavioral support provider offer  specific skills in self-control, 
communication and conflict resolution; routine communication including at least quarterly 
meetings with Parent and outside agencies such as those appointed by the Superior Court to work 
on Student’s attendance to discuss areas of concern and steps to address them including any 
necessary revisions to the BIP; daily check-ins and check-outs for Student.  The plan laid out a 
number of ways for Student to earn incentives (such as leadership opportunities, homework 
passes, and Chipotle gift cards at  request), such as by increasing  attendance and/or the 
amount of school work  completed.34 

 

                                                                                                                                     
28 P-13 and P-14. 
29 P-20 and P-21. 
30 P-5-1 and P-5-2. 
31 R-4. 
32 P-5-3. 
33 P-5. 
34 P-5-4 through P-5-7. 
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25. In November 2016, Student was suspended when an illicit substance was found in 
 locker.35  At a November 2016 manifestation determination meeting, the team including 

Parent agreed that Student’s behavior in brining illicit substances to school was not a function of 
 disability.36 

 
26. Public Charter School opted to not allow Student to return to the school following 

the illicit substance-related suspension.  DCPS could not force Public Charter School to allow 
Student to return to Public Charter School.37  Once Public Charter School decided not to accept 
Student back, DCPS informed Parent that Parent could enroll Student at District School (the 
family’s neighborhood school) at any time.  Parent had concerns about enrolling Student at 
District School and did not immediately go to enroll   Parent enrolled Student at District 
School at the end of January 2017, a little over a month after Public Charter School expelled 
Student.38   

 
27. Parent had the option of enrolling Student in the regular program or the evening 

program, and chose the evening program.  In choosing the evening program, Parent waived in 
writing enforcement of Student’s special education rights while participating in the evening 
program.39  Parent has the option to move Student to the day program and have enforcement of 
Student’s special education rights if she chooses. Notwithstanding the waiver Parent signed, 
District School’s evening program has the capacity to implement Student’s current IEP, and has 
made the services available to Student.40 
 
 28. Student has been accepted to Nonpublic School, a licensed therapeutic day school 
with a certificate of approval from OSSE.  It has a physically restrictive environment that makes 
it difficult for students to avoid classes once they are in the building.  It serves students with 
Emotional Disturbance, Other Health Impairment, high functioning autism, and severe learning 
disabilities.  Its tuition is approximately $65,000 per year.41 
 
 29.  If a student at Nonpublic School is perceived to be under the influence of illicit 
substances, they are assessed immediately by the psychologist and the school nurse will 
intervene.  The proper authorities will be called to ensure the student is safe, and the school will 
seize the substances and/or paraphernalia.  All students walk through metal detectors and are 
wanded upon entering the building, and their bags are searched. 42 
 

                                                 
35P-18-1; R-6-2. 
36 P-11-1. 
37 Testimony of Parent; testimony of Educational Advocate B. 
38 Testimony of Parent. 
39 Testimony of Parent; R-7. 
40 Testimony of LEA Representative. 
41 Testimony of Nonpublic Director. 
42 Testimony of Nonpublic Director. 
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 30.  If a student is chronically truant/absent from school, Nonpublic School personnel 
will attempt to make a home visit to the student, and ultimately will make a court truancy 
referral. 43 
 

CONCLUSIONS OF LAW 
“Based solely upon evidence presented at the hearing, an impartial hearing officer shall 

determine whether the party seeking relief presented sufficient evidence to meet the burden of 
proof that the action and/or inaction or proposed placement is inadequate or adequate to provide 
the student with a FAPE.”  5 D.C.M.R. E-3030.3.  The burden of proof in an administrative 
hearing is properly placed upon the party seeking relief, except that once Petitioner has 
established a prima facie case, Respondent shall carry the burden of persuasion on issues 
regarding the appropriateness of an IEP or placement (issue (a)). The burden of persuasion shall 
be met by a preponderance of the evidence.  Schaffer v. Weast, 546 U.S. 49 (2005).  Through 
documentary evidence and witness testimony, the party with the burden of persuasion must 
persuade the impartial hearing officer by a preponderance of the evidence. DCMR 5-E3022.16; 
see also, N.G. v. District of Columbia, 556 F.Supp.2d 11, 17 n.3 (D.D.C. 2008). 

 
A hearing officer’s determination of whether a child received a FAPE must be based on 

substantive grounds.  In matters alleging a procedural violation, a hearing officer may find that a 
child did not receive a FAPE only if the procedural inadequacies (i) impeded the student’s right 
to a FAPE; (ii) significantly impeded the parent’s opportunity to participate in the decision-
making process regarding the provision of a FAPE to the parent’s child; or (iii) caused a 
deprivation of educational benefit.  34 C.F.R. 300.513(a). 

 
(a) Whether DCPS denied Student a FAPE by failing to provide Student an 

appropriate IEP on April 22, 2016 and/or by failing to review and revise the 
April 22, 2016 IEP to be appropriate in light of Student’s lack of expected 
progress. Specifically, Petitioner alleges that Student’s IEP lacks appropriate 
hours outside the general education setting, lacks an appropriately restrictive 
LRE and placement or location of services, present levels of performance in 
written language, a comprehensive disability classification, appropriate 
behavioral support services and failed to appropriately address Student’s 
school and work avoidance issues. 

 
An “IEP must, at a minimum, ‘provide personalized instruction with sufficient support 

services to permit the child to benefit educationally from that instruction.’” Reid ex rel. Reid v. 
District of Columbia, 401 F.3d 516, 519 (D.C.Cir.2005), quoting Bd. of Educ. of the Hendrick 
Hudson Cent. Sch. Dist., Westchester County v. Rowley, 458 U.S. 176, 203, 102 S.Ct. 3034, 73 
L.Ed.2d 690 (1982).  While an LEA is not required to maximize a student’s educational 
potential, it also cannot “discharge its duty under the [IDEA] by providing a program that 
produces some minimal academic advancement, no matter how trivial.” Hall ex rel. Hall v. 
Vance County Bd. of Educ., 774 F.2d 629, 636 (4th Cir.1985). 
 

                                                 
43 Testimony of Nonpublic Director. 
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In order for an IEP to be appropriate, (1) the LEA must have complied with IDEA’s 
administrative procedures and (2) the IEP must be reasonably calculated to provide some 
educational benefit to Student.  See N.T. v. District of Columbia, 839 F.Supp.2d 29, 33 
(D.D.C.2012), quoting Loren F. v. Atlanta Indep. Sch. Sys., 349 F.3d 1309, 1312 (11th 
Cir.2003); J.N. v. District of Columbia, 677 F.Supp.2d 314, 322 (D.D.C. 2010).  The                                                                                 
appropriateness of an IEP must be assessed as of the time the IEP was developed.  S.S. ex rel. 
Shank v. Howard Road Academy, 585 F.Supp.2d 56, 66 (D.D.C. 2008), quoting Thompson R2-J 
Sch. Dist. v. Luke P., 540 F.3d 1143, 1149 (10th Cir.2008) (“Because the question . . . is not 
whether the IEP will guarantee some educational benefit, but whether it is reasonably calculated 
to do so, . . . the measure and adequacy of an IEP can only be determined as of the time it is 
offered to the student. . . . Neither the [IDEA] nor reason countenance ‘Monday Morning 
Quarterbacking’ in evaluating the appropriateness of a child’s placement.”)  Petitioner does not 
assert that DCPS failed to comply with the administrative procedures attendant to developing 
Student’s IEP.  Rather, Petitioner claims that Student’s IEP is not reasonably calculated to 
provide Student educational benefit. 

 
Pursuant to 34 C.F.R. §300.111(d) “Nothing in the [IDEA] requires that children be 

classified by their disability so long as each child who has a disability that is listed in §300.8 and 
who, by reason of that disability, needs special education and related services is regarded as a 
child with a disability under Part B of the Act.”  Additionally, Student’s disability classification 
in this instance appears to have been developed by  team in a thoughtful, reasoned manner.  
Giving specific reasons, the 2014 independent psychological pointed out that while Student has 
difficulty focusing, that difficulty may not trace to ADHD.  Rather,  emotional challenges 
such as  disruptive mood dysregulation disorder may be a more precise source of  lack of 
focus.  In changing Student’s disability classification to ED in light of this data, while continuing 
to acknowledge Student’s lack of focus in  IEPs, Student’s teams struck a good and certainly 
reasonable balance in striving to meet Student’s needs. 

 
The April 2016 IEP was slightly more restrictive than its predecessor, in that it designates 

five of Student’s ten hours of specialized instruction to be outside the general education setting.  
It did not increase Student’s levels of behavioral support, and the undersigned concurs with the 
testimony of Educational Advocate A that the level of those services should have been increased, 
in light of  ongoing attendance and behavioral issues.  Otherwise, the LRE section focuses on 
the way Student’s behavioral support should be delivered to   present levels of 
performance in written language seem reasonable, and the IEP addresses Student’s attendance 
issues.  Respondent did not meet the burden of proving that the amount of behavioral support 
provided was sufficient, and this lack of sufficient behavioral support impeded Student’s right to 
a FAPE and caused a deprivation of educational benefit; thus, denied  a FAPE.  The 
undersigned does not otherwise find a denial of FAPE on this issue. 
 

(b) Whether DCPS denied Student a FAPE by failing to provide an appropriate, 
timely and accurate FBA and BIP from April 2016 through the present time. 

 
An LEA is required to provide students with disabilities positive behavioral supports 

when needed in order for them to access their education.  Here, Student’s October 2016 FBA and 
BIP were strong, but  prior FBA and BIP were outdated.  The failure to have a current FBA 
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and BIP for Student from April 2016 to October 2016 impeded Student’s right to a FAPE; and 
caused a deprivation of educational benefit; thus, denied Student a FAPE. 
 

(c) Whether DCPS denied Student a FAPE by failing to provide  an 
appropriate interim placement from December 2016 through the present 
time. 

“School personnel may remove a student to an interim alternative educational setting for 
not more than 45 school days without regard to whether the behavior is determined to be a 
manifestation of the child’s disability, if the child” knowingly possesses illegal drugs at school.  
Here, Student was without an interim placement for approximately one month, in that  was 
suspended in early November 2016, and DCPS did not inform Parent that  could enroll 
Student in District School until after  was expelled from Public Charter School in early 
December 2016.44  The one month delay in providing an interim placement impeded Student’s 
right to a FAPE; and caused a deprivation of educational benefit; thus, denied Student a FAPE. 
 

(d) Whether DCPS denied Student a FAPE by failing to comprehensively 
reevaluate  during  triennial evaluation in the 2016-2017 school year. 

 
An LEA must ensure that students eligible for special education and related services are 

assessed in “all areas related to the suspected disability.” 34 CFR § 300.304(c)(4). In 
determining the content of a student’s IEP, the LEA must conduct an evaluation that uses a 
“variety of assessment tools and strategies to gather relevant functional developmental and 
academic information about the child.” 34 C.F.R. 300.304(b)(1).  Petitioner argues that at 
Student’s February 2014 triennial,  team determined that  needed an additional evaluation 
but did not conduct it.  The triennial report refers to a psychiatric evaluation that it ordered to 
ensure that it was not missing anything regarding Student’s programming needs.  However, on 
closer examination, it appears that the team was referring to the January 30, 2014 independent 
psychological it authorized, particularly as it indicates that one of the documents it considered 
when making the eligibility determination was the “psychiatric evaluation dated 1/30/14 with 
diagnosis of Disruptive Mood Dysregulation Disorder.”45  

 
Student’s team appeared to be making thorough use of the independent psychological 

when developing  programming.  The independent psychological was not yet three years old 
as of the time the DPC was filed, and was not out of date.  Though Student did not have a 
documented substance abuse problem as of the time the 2014 independent psychological was 
prepared, and  now does, the undersigned does not find a basis in the record for concluding 
that it is more likely than not that Student’s substance use is disability related or that the team 
should have suspected that it is.  Rather, it appears equally likely in this particular instance that 
Student’s troubling use of substances is an outgrowth of some of the same types of challenges 
the team had otherwise identified.  Student’s team prepared a thorough FBA and BIP for 
Student.  Student’s substances abuse problem is mentioned in the FBA.  Though it is not 

                                                 
44 The undersigned does not find that Parent could not have enrolled Student in District School until the 
end of January 2017, when she did so, as the evidence did not show that it was more likely than not that a 
meeting with District School’s principal was mandatory prior to enrollment 
45 R-3-10. 
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mentioned in the BIP, the BIP does focus on the underlying disability related challenges Student 
is experiencing.  For these reasons, the undersigned does not find Petitioner to have met the 
burden of proving that DCPS denied Student a FAPE by failing to comprehensively evaluate  
in the 2016-2017 school year. 
 
  ORDER 

Based on the Findings of Fact and Conclusion of Law above, it is hereby ORDERED that: 
 

A. Within seven (7) calendar days of this Order, DCPS shall fund 30 hours that Parent 
can elect to use for independent counseling or independent tutoring for Student. 

 
All other relief Petitioner requested in the complaint is DENIED. 

 
 IT IS SO ORDERED. 
 
Date: March 8, 2017 (reissued March 9, 2017)   /s/ NaKeisha Sylver Blount 
         Impartial Hearing Officer 
Copies to: 
Petitioner (by U.S. mail) 
Petitioner’s Attorney (electronically) 
DCPS’ Attorney (electronically) 
OSSE-SPED (electronically) 
ODR (electronically) 
 
 

NOTICE OF RIGHT TO APPEAL 
 This is the final administrative decision in this matter.  Any party aggrieved by this 
Hearing Officer Determination may bring a civil action in any state court of competent 
jurisdiction or in a District Court of the United States without regard to the amount in 
controversy within ninety (90) days from the date of the Hearing Officer Determination, in 
accordance with 20 U.S.C. §1415(i). 




