
DISTRICT OF COLUMBIA 
OFFICE OF THE STATE SUPERINTENDENT OF EDUCATION 

Office of Dispute Resolution 
810 First Street, N.E., 2nd Floor 

Washington, DC 20002 
 

STUDENT,1     ) 
through the PARENT,    ) Hearing Officer:  NaKeisha Sylver Blount  

Petitioner,    ) 
      ) Case No:   2016-0262 
v.      ) 
                                            ) Date Issued:   February 21, 2017 
      )   Reissued, March 7, 2017 

District of Columbia Public Schools,  ) 
 Respondent.    )  
 

 
Amended2 Hearing Officer Determination 

  
SUBJECT MATTER JURISDICTION 

Subject matter jurisdiction is conferred pursuant to the Individuals with Disabilities 
Education Act (“IDEA”), as modified by the Individuals with Disabilities Education 
Improvement Act of 2004, 20 U.S.C. Section 1400 et. seq.; the implementing regulations for the 
IDEA, 34 Code of Federal Regulations (“C.F.R.”) Part 300; Title V, Chapter E-30, of the District 
of Columbia Municipal Regulations (“D.C.M.R.”); and D.C. Code 38-2561.02(a). 
  

PROCEDURAL BACKGROUND 
This is a due process complaint (“DPC”) proceeding pursuant to the Individuals with 

Disabilities Education Act (“IDEA”), as amended, 20 U.S.C. §§1400 et seq.  
  

The DPC was filed on October 31, 2016 by Petitioner (Student’s parent), a resident of the 
District of Columbia, against Respondent, District of Columbia Public Schools (“DCPS”).  On 
November 10, 2016, Respondent filed its Response, denying that Respondent denied Student a 
free appropriate public education (“FAPE”).   
 

The parties convened a Resolution Session Meeting (“RSM”) in this matter on November 
8, 2016.  The parties did not reach an agreement during the RSM; however, they agreed to keep 
the resolution process open for the entire 30-day resolution period.  Accordingly, the parties 
agree that the 45-day timeline for the Hearing Officer’s Determination (“HOD”) in this matter 

                                                 
1 Personal identification information is provided in Appendix A. 
2 This Amended HOD makes the following clerical edits: adds a sentence to the fourth paragraph 
reflecting granted continuances, changes the reference to “issue (b)” in the first paragraph of the 
“Conclusions of Law” section to “issue (c),” deletes what had been a duplicative second paragraph of the 
“Conclusions of Law” section, makes typographical corrections, and adds a witness to the unpublished 
Appendix A issued to the parties.  
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began to run on November 30, 2016, and the 45-day period was scheduled to conclude on 
January 14, 2017.  On January 6, 2017, the undersigned granted Petitioner’s unopposed motion 
for continuance, extending the HOD due date to February 3, 2017, and on February 2, 2017, the 
undersigned granted Petitioner’s opposed motion for continuance, moving the HOD due date to 
February 21, 2017.   

 
The undersigned Impartial Hearing Officer (“IHO” or “Hearing Officer”) convened a 

Pre-hearing Conference (“PHC”) on December 30, 2016, during which the parties discussed and 
clarified the issues and the requested relief.  At the PHC, the parties agreed that five-day 
disclosures would be filed by December 28, 2016 and that the DPH would be held on January 5, 
2017.  The PHC was summarized in the Pre-Hearing Conference Summary and Order (the 
“PHO”) issued on December 20, 2016. 
 

The DPH was held on January 5, 2017, January 19, 2017 and February 7, 2017 at the 
Office of Dispute Resolution, 810 First Street, NE, Room 2004.  Petitioner elected for the 
hearing to be closed.  Petitioner was represented by [PETITIONER’S COUNSEL], Esq. and 
DCPS was represented by [RESPONDENT’S COUNSEL], Esq.  
 

Petitioner’s and Respondent’s disclosures were timely filed.  At the DPH, Petitioner’s 
exhibits P-1 through P-30 were admitted without objection.  Respondent’s exhibits R-1 through 
R-14 were admitted into evidence without objection.   

 
Petitioner called the following witnesses at the DPH:  
(a) Parent’s Speech-Language Pathologist3 
(b) Educational Advocate A 
(c) Parent’s School Psychologist4 
(d) Parent 
(e) Educational Advocate B5 

 
Respondent called the following witness at the DPH:  
(a) DCPS’ Speech Language Pathologist 
(b) Special Education Teacher 

 
Petitioner and Respondent gave oral closing arguments. 

 
ISSUES 

As discussed at the PHC and reflected in the PHO, the following issues were presented 
for determination at the DPH: 

 
(a) Whether DCPS denied Student a FAPE by failing to fully implement Student’s 

IEP from the 2015-2016 school year to the present. 

                                                 
3 Qualified, without objection, as an expert in speech-language pathology and audiology. 
4 Qualified, without objection, as an expert in school psychology. 
5 Qualified, over Respondent’s objection, as an expert in special education, specifically with respect to 
IEP programming, development and evaluation. 
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(b) Whether DCPS denied Student a FAPE by failing to comprehensively evaluate 
Student when they conducted evaluations in December 2015.  

(c) Whether DCPS denied Student a FAPE by failing to provide Student with an 
appropriate IEP on or about February 29, 2016.  

(d) Whether DCPS denied Student a FAPE by failing to provide Parent with full 
access to records, namely the Woodcock Johnson IV from December 2015, the 
WISC V from December 2015, any progress reports since the initial IEP in 
February 2016, any school meeting notes from the February 2016 IEP meeting or 
the October 2016 meeting, the report card from the 2014-2015 school year, the 
final report card from the 2015-2016 school year, attendance records from the 
2014-2015 school year, class schedules for the past two years, any in-class 
assessment results. 
 

RELIEF REQUESTED6 
 Petitioner requested the following relief:  

(a)    a finding that Student has been denied a FAPE as to each issue alleged; 
(b) an Order that DCPS amend Student’s IEP to provide 26 hours of specialized 

instruction outside the general education setting in reading and mathematics, 
written expression; 

(c) an Order awarding Student compensatory education for the denials of FAPE 
outlined in the DPC to include 360 hours of specialized tutoring (10 hours per 
week for 36 weeks) and participation in Special Education Credit Recovery 
Program from June 17, 2017 through August 9, 2017; 

(d) an Order that DCPS provide Student an appropriate location of services to 
implement Student’s IEP and/or fund a private placement with transportation. 

. 
FINDINGS OF FACT 

1.  Student is [AGE] years old and is in the [GRADE] grade.  Student resides in 
Washington, D.C. with Parent, and has attended District School since the 2013-2014 school 
year.7 

 
2. Student has experienced academic challenges throughout  time in school.  

DCPS began an educational evaluation for Student a number of years ago; however, Student and 
 family relocated during the evaluation process, and it was not completed at that time.8 

 
3. DCPS conducted a comprehensive psychological evaluation for Student on 

December 29, 2015 (“2015 psychological”).  The evaluator assessed Student with the Wechsler 
Intelligence Scale for Children-IV (“WISC-V”) and the Woodcock-Johnson Tests of 

                                                 
6 The DPC included a request that DCPS conduct a speech and language evaluation to determine whether 
Student requires related services in speech and language; however, Petitioner withdrew this request at the 
start of the DPH. 
7 Testimony of Parent. 
8 Testimony of Parent; P-11-3. 
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ability to understand and complete  work.26   is at times more focused on social 
interactions than school work.  When teachers work with  one-on-one, they often find that  
can arrive at the correct answers for  assignments.27 
 

17. Student has been taking credit recovery classes since October 2015.  Student is 
slated to complete two credit recovery courses during the 2016-2017 school year.   was 
scheduled to complete the first credit recovery course during the first half of the year and the 
second credit recovery course during the second half of the year.  In part to address one of 
Parent’s concerns about Student having to remain late after school to work on credit recovery, 
and then having to walk home as night approached, District School arranged Student’s schedule 
so that  could do some of  credit recovery work during the school day.  Student also works 
on credit recovery from home in the evenings and on weekends.28  

  
18. At least as of October 25 2016 (prior to the filing of the DPC), Parent requested 

documents from District School, including but not limited to IEP meeting notes from February 
2016 and October 2016, and Student’s IEP progress reports.  Prior to the DPH, District School 
had provided to Parent certain of the documents Parent had requested.  However, as of the DPH, 
District School had not provided to Parent the February 2016 or October 2016 meeting notes, or 
any IEP progress reports from February 2016 through the present time.29 

 
19. At least as of November 8, 2016, Parent had requested from District School 

Student’s 2015 WISC-V, and Student’s 2015 Woodcock-Johnson V.  As of the DPH, Parent had 
not received those full test results, though some of the results are summarized in Student’s 2015 
psychological.30   
 

20. The transition plan included in Student’s February 2016 IEP indicates  
interests (becoming either an artist, an electrician or a technician), but does not include any 
concrete goals directly related to establishing a career in either of these areas.  Rather, what were 
included in the transition goals section of the IEP are more in the nature of academic goals.31   

 
21. In part because  was found eligible at such a late age, and due to  high level 

of deficits and need, Student will need an intensive period of intervention.32 
 

CONCLUSIONS OF LAW 
“Based solely upon the evidence presented at the hearing, an impartial hearing officer 

shall determine whether the party seeking relief presented sufficient evidence to meet the burden 
of proof that the action and/or inaction or proposed placement is inadequate or adequate to 

                                                 
26 Testimony of Parent; P-11-3 through P-11-4. 
27 P-11-4. 
28 Testimony of Parent; testimony of Educational Advocate B; testimony of Special Education Teacher. 
29 Testimony of Educational Advocate A; testimony of Parent; testimony of Educational Advocate B; 
testimony of Special Education Teacher; P-19-1. 
30 Testimony of Special Education Teacher; R-2-5. 
31 Testimony of Educational Advocate B; P-9-13 and P-9-14. 
32 Testimony of Parent’s School Psychologist. 
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provide the student with a FAPE.”  5 D.C.M.R. E-3030.3.  The burden of proof in an 
administrative hearing is properly placed upon the party seeking relief, except that once 
Petitioner has established a prima facie case, Respondent shall carry the burden of persuasion on 
issues regarding the appropriateness of an IEP or placement (issue (c)). The burden of persuasion 
shall be met by a preponderance of the evidence.  Schaffer v. Weast, 546 U.S. 49 (2005).  
Through documentary evidence and witness testimony, the party with the burden of persuasion 
must persuade the impartial hearing officer by a preponderance of the evidence. DCMR 5-
E3022.16; see also, N.G. v. District of Columbia, 556 F.Supp.2d 11, 17 n.3 (D.D.C. 2008). 

 
A hearing officer’s determination of whether a child received a FAPE must be based on 

substantive grounds.  In matters alleging a procedural violation, a hearing officer may find that a 
child did not receive a FAPE only if the procedural inadequacies (i) impeded the student’s right 
to a FAPE; (ii) significantly impeded the parent’s opportunity to participate in the decision-
making process regarding the provision of a FAPE to the parent’s child; or (iii) caused a 
deprivation of educational benefit.  34 C.F.R. 300.513(a). 
 

(a) Whether DCPS denied Student a FAPE by failing to fully implement 
Student’s IEP from the 2015-2016 school year to the present. 

 
In reviewing a failure-to-implement claim, a hearing officer must ascertain whether the 

aspects of the IEP that were not followed were “substantial or significant” or, in other words, 
whether the deviations from the IEP’s stated requirements were “material.”  See Catalan ex rel. 
E.C. v. District of Columbia, 478 F. Supp. 2d 73, 75 (D.D.C. 2007), aff'd sub nom. E.C. v. 
District of Columbia, No. 07-7070 (D.C.Cir. Sept. 11, 2007).  Where an LEA’s failure to 
implement is material (not merely de minimus), courts have held that the standard for 
determining whether there has been a denial of FAPE is not tied to whether the student has 
suffered educational harm.  See Wilson v. District of Columbia, 770 F. Supp. 2d 270 (D.D.C. 
2011) (finding a student had been denied a FAPE, even where the student made academic 
progress despite the LEA’s material failure to implement part of the student’s IEP).  Rather, “it is 
the proportion of services mandated to those provided that is the crucial measure for determining 
whether there has been a material failure to implement.”  Turner v. District of Columbia, 952 F. 
Supp. 2d 31 (D.D.C. 2013).   

 
As discussed in the Findings of Fact above, the undersigned has concluded that it is more 

likely than not that Student’s IEP was not precisely implemented during the 2016-2017 school 
year, and slightly more likely than not that it was not precisely implemented from February 2016 
through the end of the 2015-2016 school year.  Petitioner’s and Respondent’s witnesses gave 
contrary testimony on this score.  There is no documentation in the record or provided to Parent 
documenting how and when Student’s services were provided.  This factor weighs in favor of a 
conclusion that there were some deviations from Student’s IEP.  With respect to the 2016-2017 
school year, the fact that the special education department was short-staffed combines with the 
lack of documentation (even in light of Parent’s consistent requests for such document and 
expressions of concern over the lack of such documentation) to make it more likely than not that 
the deviations from Student’s IEP were material.  With respect to the period from February 2016 
through the end of the 2015-2016 school year, the undersigned does not find a basis for 
concluding that any deviations from Student’s IEP implementation were material.  The record 
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(d) Whether DCPS denied Student a FAPE by failing to provide Parent with full 
access to records, namely the Woodcock Johnson IV from December 2015, 
the WISC V from December 2015, any progress reports since the initial IEP 
in February 2016, any school meeting notes from the February 2016 IEP 
meeting or the October 2016 meeting, the report card from the 2014-2015 
school year, the final report card from the 2015-2016 school year, attendance 
records from the 2014-2015 school year, class schedules for the past two 
years, any in-class assessment results. 

 
Pursuant to 34  C.F.R. §300.501(a),  “[t]he  parents  of  a  child  with  a  disability  must  

be afforded,  in  accordance  with  the  procedures  of  §§300.613  through  300.621,  an  
opportunity  to  inspect  and  review  all  education  records  with  respect to  .  .  .  (2) The 
provision of FAPE to the child.”  34 C.F.R. § 613(a) provides that “[t]he agency must comply 
with a [parent’s] request to inspect  and  review  any  education  records  relating  to  their  
children  .  .  . without unnecessary delay and before any .  .  . hearing pursuant  to §300.507 or 
§§ 300.530 through 300.532, or resolution session pursuant to § 300.510.”  As indicated in the 
Findings of Fact above, the Hearing Officer has concluded that Respondent did not provide 
Parent access to February 2016 or October 2016 meeting notes, or any IEP progress reports from 
February 2016 through the present time, Student’s 2015 WISC-V, and Student’s 2015 
Woodcock-Johnson V.  For purposes of the DPH and participation in meetings, the lack of a full 
set of Student's records has significantly impeded Parent’s opportunity to participate in the 
decision-making process regarding the provision of a FAPE to Student.  Petitioner meets the 
burden of proof on this issue.   
 
  ORDER 

Based on the Findings of Fact and Conclusion of Law above, it is hereby ORDERED that: 
(a)  within eight (8) school days of this Order, DCPS shall amend Student’s IEP to 

provide specialized instruction in all academic classes,33 with at least 10 hours of 
specialized instruction outside the general education setting, including in reading 
and mathematics, written expression; 

(b) within five (5) school days of this Order, DCPS shall fund compensatory 
education for Student in the form of 200 hours of specialized tutoring and 
participation in Special Education Credit Recovery Program from June 17, 2017 
through August 9, 2017; 

(c) within eight (8) school days of this Order, DCPS shall provide Student an 
appropriate location of services to implement Student’s revised IEP.  If no DCPS 
school can implement Student’s IEP, DCPS shall fund a private placement with 
transportation until a feasible DCPS option can be identified.34 

                                                 
33 “Academic classes” includes English, history/government, mathematics, and science.  Student appears 
to perform better in  hands on classes and specials; therefore, the undersigned does not find a basis for 
providing specialized instruction in these classes at this time, or completely removing  from the 
general education setting. 
34 As indicated above, the undersigned does not favor removing Student entirely from the general 
education setting, as the record does not indicate that  has no ability to function alongside  non-
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All other relief Petitioner requested in the complaint is DENIED. 

 
 SO ORDERED. 
 

Date: February 21, 2017 (reissued March 7, 2017) /s/ NaKeisha Sylver Blount  
       Impartial Hearing Officer 
Copies to: 
Petitioner (by U.S. mail) 
Petitioner’s Attorney (electronically) 
DCPS’ Attorney (electronically) 
OSSE-SPED (electronically) 
ODR (electronically) 
 
 

NOTICE OF RIGHT TO APPEAL 
 This is the final administrative decision in this matter.  Any party aggrieved by this 
Hearing Officer Determination may bring a civil action in any state court of competent 
jurisdiction or in a District Court of the United States without regard to the amount in 
controversy within ninety (90) days from the date of the Hearing Officer Determination, in 
accordance with 20 U.S.C. §1415(i). 

                                                                                                                                     
disabled peers.  The focus of this Order is on getting Student the intense support  needs, given  
needs. 




