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DISTRICT OF COLUMBIA
OFFICE OF THE STATE SUPERINTENDENT OF EDUCATION

Office of Dispute Resolution
810 First Street, NE,  2nd Floor

Washington, DC  20002

PETITIONER,
 on behalf of STUDENT,1

Petitioner,

v.

DISTRICT OF COLUMBIA
  PUBLIC SCHOOLS,

Respondent.

Date Issued: March 22, 2017

Hearing Officer: Peter B. Vaden

Case No: 2017-0010

Hearing Date: March 10, 2017 

Office of Dispute Resolution, Room 2003
Washington, D.C.

HEARING OFFICER DETERMINATION

INTRODUCTION AND PROCEDURAL HISTORY

This matter came to be heard upon the Administrative Due Process Complaint

Notice filed by Petitioner (the Petitioner or MOTHER), under the Individuals with

Disabilities Education Act, as amended (the IDEA), 20 U.S.C. § 1400, et seq., and Title

5-E, Chapter 5-E30 of the District of Columbia Municipal Regulations (“D.C. Regs.”).  In

her due process complaint, Petitioner alleges that Respondent District of Columbia

Public Schools (DCPS) denied Student a free appropriate public education (FAPE) by

not determining her eligible for special education until November 2016.

Student, an AGE youth, is a resident of the District of Columbia.  Petitioner’s Due

Process Complaint, filed on January 12, 2017, named DCPS as respondent.  The
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undersigned impartial hearing officer was appointed on January 13, 2017.  The parties

met for a resolution session on February 10, 2017 and were unable to reach an

agreement.  My final decision in this case is due by March 28, 2017.  On February 14,

2017, I convened a telephone prehearing conference with counsel to discuss the hearing

date, issues to be determined and other matters.

 The due process hearing was held before me on March 10, 2017 at the Office of

Dispute Resolution in Washington, D.C.  The hearing, which was closed to the public,

was recorded on an electronic audio recording device.  The Petitioner appeared by

telephone and was represented by PETITIONER’S COUNSEL.  Respondent DCPS was

represented by DCPS’ COUNSEL.

The Petitioner testified and called EDUCATIONAL ADVOCATE as her only other

witness.  DCPS called as witnesses SPECIAL EDUCATION TEACHER, PROGRAM

SPECIALIST and SCHOOL PSYCHOLOGIST.  Petitioner’s Exhibits P-1 through P-12

and DCPS’ Exhibits R-1 through R-18 were all admitted into evidence without objection. 

Counsel for the respective parties made opening statements and closing arguments. 

Neither party requested leave to file a post-hearing brief.

JURISDICTION

The hearing officer has jurisdiction under 20 U.S.C. § 1415(f) and D.C. Regs. tit.

5-E, § 3029.

ISSUES AND RELIEF SOUGHT

The following issue for determination was certified in the February 14, 2017

Prehearing Order:

–  Whether District of Columbia Public Schools (DCPS) owes Student
compensatory education for not determining Student eligible for special
education in the 2015-2016 school year or until December 2016 in the current
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school year.

For relief, the Petitioner requested that DCPS be ordered to provide tutorial and

behavioral support services as compensatory education relief for not having determined

earlier that Student was eligible for special education and related services.

FINDINGS OF FACT 

After considering all of the evidence, as well as the argument of counsel, this

hearing officer’s Findings of Fact are as follows:

1. Student, an AGE youth, resides in the District of Columbia.  Testimony of

Mother.  Student is eligible for special education under the disability classification Other

Health Impairment/Attention Deficit or Attention Deficit-Hyperactivity Disorder (OHI-

ADHD).  Exhibit R-6.

2. For the 2015-2016 and 2015-2016 school years, Student has attended

RELIGIOUS SCHOOL, a day school in the District of Columbia.  Testimony of Mother.

3. In 2016, Mother was concerned that Student was not receiving adequate

services at Religious School and she requested DCPS to evaluate Student for special

education eligibility.  Testimony of Mother.

4. A DCPS school psychologist (SCHOOL PSYCHOLOGIST 1) conducted a

comprehensive psychological evaluation of Student on May 31 and June 2, 2016. 

Discussing educational implications of the evaluation, School Psychologist 1 wrote that

Student had been reported to be struggling with attention, focus, and academic

performance for some time; that Student demonstrated typically developed skills in

areas of verbal and fluid reasoning, as well as working memory; that  performed

poorer on tasks of visual-spatial reasoning and speeded processing; that academic

achievement testing scores indicated typically developed reading and writing skills, but
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slightly weaker math skills; that responses on the Behavior Assessment System for

Children, Third Edition (BASC-3) the Conners’ Rating Scale, Third Edition (Conners-3)

rating scales were indicative of emotional and behavioral concerns and that ratings

indicated possible deficits in attention that would warrant further exploration by

appropriate mental health professionals.  School Psychologist 1 reported that both

Student’s mother and two teachers viewed Student as struggling to maintain

appropriate levels of activity, focus, and attention in the classroom, which impacted 

learning and that concerns regarding possible depressive and anxious behaviors were

noted by both of Student’s teachers, as well as a tendency to withdraw socially. Student’s

teachers also endorsed that Student demonstrated difficulties managing  frustration,

which at times manifested as aggression or conduct problems.  Exhibit P-8.

5. School Psychologist 1 stated in her June 25, 2016 report that it was her

recommendation that Student did not meet eligibility criteria for OHI.  Ste explained

that as problem behaviors were reported to occur in the home and school setting, it was

likely that Student was demonstrating behaviors typically seen in adolescents diagnosed

with ADHD.  However, she recommended that this needed to be explored further by

appropriate mental health professionals.  School Psychologist 1 noted that respondents

to the rating scales endorsed elevated scores for Student in the areas of aggression,

conduct problems, anxiety, and depression.  Exhibit P-8.  DCPS did not have Student

further evaluated for ADHD or emotional-behavioral concerns.  Testimony of School

Psychologist 2.

6. DCPS convened an initial special education eligibility committee for

Student on July 7, 2017 to review School Psychologist 1's evaluation of Student.  Mother

attended the meeting by telephone.  Special Education Teacher attended the meeting as
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a DCPS representative.   Because of the summer school vacation, no representatives

from Religious School attended the meeting.  The eligibility committee members

decided that without input and more data from Religious School, there was not enough

information to determine that Student had a qualifying disability.  There was no

evidence that DCPS followed up with Religious School to get more complete data on

Student.   Testimony of Special Education Teacher.

7. On September 23, 2016, Petitioner filed a prior due process complaint

concerning Student (Case No. 2016-0227), in which she alleged that Student should

have been found eligible at the July 7, 2017 meeting.  At the October 21, 2016 Resolution

Session Meeting in Case No. 2016-0227, DCPS agreed to re-visit Student’s eligibility for

special education.  Exhibit R-16.    In an October 21, 2016 Settlement Agreement,

Petitioner, who was represented by Petitioner’s Counsel, agreed to withdraw her

complaint with prejudice.  DCPS agreed, inter alia, to convene an eligibility meeting

within 45 days, develop an Individualized Education Plan (IEP), if necessary, and

discuss compensatory education, if necessary.  Exhibit R-18.

8. On November 14, 2016, DCPS convened a second initial eligibility meeting

for Student.  At this meeting, a representative of Religious School participated.  Before

the meeting, School Psychologist 2 met with the social worker and a teacher from

Religious School to obtain more information on Student.  The November 14, 2016

eligibility team discussed concerns about Student and, on the suggestion of School

Psychologist 2, agreed that Student was eligible for special education under the OHI-

ADHD classification for services in Math and Reading.  No additional formal

assessments of Student were conducted prior to the second eligibility committee

meeting.  Exhibit R-4, Testimony of School Psychologist 2, Testimony of Program
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Specialist.

9. On December 19, 2016, Student’s IEP team developed an initial IEP for

Student.  Mathematics, Reading, Written Expression and Emotional, Social and

Behavioral Development were identified as areas of concern.  The IEP provided for

Student to receive 5 hours per week of Specialized Instruction in the general education

setting and 5 hours per week of Mathematics special education outside general

education.  The IEP also provided for 120 minutes per month of Behavioral Support

Services, outside general education, as a related service.  Exhibit R-3.  (The

appropriateness of this IEP is not in dispute in this proceeding.).

CONCLUSIONS OF LAW

Based upon the above Findings of Fact and argument of counsel, as well as this

Hearing Officer’s own legal research, the Conclusions of Law of this hearing officer are

as follows:

Burden of Proof

As provided in the D.C. Special Education Student Rights Act of 2014, the party

who filed for the due process hearing, the Petitioner in this case, shall bear the burden of

production and the burden of persuasion, except that where there is a dispute about the

appropriateness of the student’s IEP or placement, or of the program or placement

proposed by DCPS, the District shall hold the burden of persuasion on the

appropriateness of the existing or proposed program or placement; provided that the

Petitioner shall retain the burden of production and shall establish a prima facie case

before the burden of persuasion falls on the District.  In this case the Petitioner must

shoulder both the burden of production and the burden of persuasion. The burden of
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persuasion shall be met by a preponderance of the evidence.  See D.C. Code §

38-2571.03(6).

Analysis

– Is Student entitled to an award of compensatory education for DCPS’ not
determining Student eligible for special education prior to November 7,
2016?

Petitioner alleges that DCPS denied Student a FAPE by not finding  eligible

for special education at the July 7, 2016 initial eligibility meeting or subsequently in

time for Student to receive IEP services from the beginning of the 2016-2017 school

year.  DCPS responds that the July 7, 2016 eligibility team made the correct decision

that Student was not eligible until more information could be obtained from Religious

School.

Before reaching the substance of this issue, I must address DCPS’ contention that

this claim is barred by the October 21, 2016 settlement agreement between the parties in

Case No. 2016-0227 (the Settlement Agreement).  The Settlement Agreement contains a

release clause, to wit,

This Settlement Agreement is in full satisfaction and settlement of the
pending complaint, SHO case#2016-0227.  The Petitioner hereby fully
releases and waives the claims asserted in the complaint or could have
been asserted, including any and all relief that does or could result from
the claims, as of the date of this signed and fully executed SA.

Settlement Agreement, ¶ 9.  The parent also agreed in the Settlement Agreement to

withdraw her complaint in Case No. 2016-0227 with prejudice.  However, in the

Settlement Agreement, DCPS and the parent agreed that DCPS would convene another

meeting to determine Student’s eligibility and “discuss compensatory education, if

necessary.”  Id., ¶ 4(a).

 “The first step in contract interpretation is determining what a reasonable
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person in the position of the parties would have thought the disputed language meant.

The meaning must be ascertained in light of all the circumstances surrounding the

parties at the time the contract was made. The writing must be interpreted as a whole,

giving a reasonable, lawful, and effective meaning to all its terms.” 1010 Potomac

Assocs. v. Grocery Manufacturers of Am., Inc., 485 A.2d 199, 205 (D.C. 1984) (citations

omitted).  In the instant case, the parties expressly provided in the Settlement

Agreement that DCPS would convene another meeting to determine Student’s special

education eligibility and, discuss compensatory education, if necessary.   Applying the

“reasonable person” standard, I find that the parties would have thought that the parent

was retaining the right to seek compensatory education from DCPS, in the event that

Student was determined eligible for special education at the upcoming meeting which

DCPS agreed to convene.  I conclude, therefore, that because Student was determined

eligible at the meeting, the Settlement Agreement does not bar Petitioner’s claim for

compensatory education for Student.   

Turning to the substance of the claim, under the IDEA, states, as well as the

District of Columbia, that receive federal educational assistance must establish policies

and procedures to ensure that a FAPE is made available to disabled children.  Reid v.

District of Columbia, 401 F.3d 516, 519 (D.C.Cir. 2005).  Under the Act’s child-find

requirement, the District must “ensure that ‘[a]ll children with disabilities residing in

the [District] . . .  who are in need of special education and related services are

identified, located, and evaluated.’” Scott v. District of Columbia, 2006 WL 1102839 at 8

(D.D.C. Mar. 31, 2006) (quoting Reid, supra at 519).  “As soon as a child is identified as

a potential candidate for services, DCPS has the duty to locate that child and complete

the evaluation process.  Failure to locate and evaluate a potentially disabled child
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constitutes a denial of FAPE.” Long v. District of Columbia, 780 F.Supp.2d 49, 56

(D.D.C.2011) (quoting N.G. v. District of Columbia, 556 F.Supp.2d 11, 16 (D.D.C.2008).

Here, DCPS concedes that Student is a student in need of special education and

related services.  That was determined by the November 7, 2016 eligibility team. 

However, the same psychological evaluation relied upon by the November 7, 2016

eligibility team had been reviewed by the July 7, 2016 eligibility team, which decided

that Student was not eligible.  The difference was that at the earlier meeting, the first

eligibility team did not have the input of Student’s educators from Religious School. 

Instead of determining that Student was not eligible at the July 7, 2016 meeting,

DCPS should have ensured that the team was provided any additional data needed from

the Religious School teachers and staff.  See 34 CFR § 300.305(a)(2) (IEP team shall

identify what additional data, if any, are needed to determine whether the child is a

child with a disability.)  However, it took the parent’s filing of the prior due process

complaint in late September 2016 for DCPS to follow up with the Religious School staff

to identify and collect the additional data that the eligibility team needed to decide that

Student was eligible.  With appropriate diligence, the DCPS representatives ought to

have contacted Religious School to obtain this information during the 2016 summer

break.  I find that DCPS’ failure to ensure that all of the information needed by the

eligibility team was assembled in time to confirm Student’s special education eligibility

and have  initial IEP in place by the beginning of the 2016-2017 school year was a

denial of FAPE.  See Leggett v. District of Columbia, 793 F.3d 59, 67 (D.C. Cir. 2015)

(Officials must have an IEP in place for each student with a disability at the beginning of

each school year.) 

For relief, Petitioner requests an award of compensatory education to
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compensate Student for not receiving IEP services from the beginning of the 2016-2017

school year until December 19, 2016 when  initial IEP was developed.  Where the

parent has established a denial of the education guaranteed by the IDEA, the hearing

officer must undertake “a fact-specific exercise of discretion” designed to identify those

compensatory services that will compensate the student for that denial.  The proper

amount of compensatory education, if any, depends upon how much more progress a

student might have shown if  had received the required special education services

and the type and amount of services that would place the student in the same position

 would have occupied but for the school district’s violations of the IDEA.  See Walker

v. District of Columbia, 786 F.Supp.2d 232, 238-239 (D.D.C.2011) (citing Reid, supra,

401 F.3d at 519).

Because the appropriateness of the December 19, 2016 IEP is not disputed by

Petitioner, I find that the type and amount of services Student should have received

from the beginning of the 2016-2017 school year were those services in the initial IEP,

namely 10 hours per week of Specialized Instruction, including 5 hours outside the

general education setting, and 120 minutes per month of Behavioral Support Services. 

Between the beginning of the school year and the date of the initial IEP, Student missed

out on some 16 weeks of IEP services.

Petitioner’s expert, Educational Advocate, noted that the parent and Student’s

teachers had told School Psychologist 1 that Student had been struggling in the

classroom which had impacted  learning.  Educational Advocate observed that even

though Student had missed some 160 hours of specialized instruction, half of that was to

be provided in the general education setting.  She opined that the most important harm

to Student, from the delay in getting an IEP, was not receiving the outside of general
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education specialized instruction services.  Educational Advocate opined that Student

would not benefit from additional, outside of school, behavioral support services at this

time.  Educational Advocate recommended that 105 hours of compensatory services

would be enough to put Student in the place  would have been but for the District’s

denial of FAPE.  I found Educational Advocate to be a credible witness and I adopt her

recommended award.

Order

1. As compensatory education for the denial of FAPE in this case, beginning
not later than 21 school days from the date of this decision, DCPS shall
provide Student 105 hours of individual academic tutoring by a qualified
DCPS, Religious School or third party tutor and

2. All other relief requested by the Petitioner herein is denied.

Date:       March 22, 2017              s/ Peter B. Vaden                      
Peter B. Vaden, Hearing Officer

NOTICE OF RIGHT TO APPEAL

This is the final administrative decision in this matter.  Any party aggrieved by
this Hearing Officer Determination may bring a civil action in any state court of
competent jurisdiction or in a District Court of the United States without regard to the
amount in controversy within ninety (90) days from the date of the Hearing Officer
Determination in accordance with 20 U.S.C. § 1415(i).

cc: Counsel of Record
Office of Dispute Resolution
OSSE Division of Specialized Education
DCPS Resolution Team




