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JURISDICTION: 
 
The hearing was conducted and this decision was written pursuant to the Individuals with 
Disabilities Act (“IDEA”), P.L. 101-476, as amended by P.L. 105-17 and the Individuals with 
Disabilities Education Improvement Act of 2004, the District of Columbia Code, Title 38 Subtitle 
VII, and the District of Columbia Municipal Regulations, Title 5 Chapter E30.  The Due Process 
Hearing was convened on May 7, 2018, and May 9, 2018, at the District of Columbia Office of 
the State Superintendent of Education (“OSSE”) Office of Dispute Resolution 1050 First Street, 
NE, Washington, D.C. 20003, in Hearing Room 112.  The parties submitted written closing 
arguments on May 16, 2018. 
 
BACKGROUND AND PROCEDURAL HISTORY:  
 

The student or (“Student”) is age ______and in grade _____.2   The student resides with 
Student’s guardian (“Petitioner”) in the District of Columbia.  Student has been determined 
eligible for special education and related services pursuant to IDEA with a disability 
classification of specific learning disability (“SLD”).  District of Columbia Public Schools 
(“DCPS”) is Student’s local educational agency (“LEA”) and Student is assigned to a self-
contained special education program located in a comprehensive DCPS high school (“School 
A”).  
 
On February 28, 2018, Petitioner filed this due process complaint asserting DCPS had denied 
Student a free appropriate public education (“FAPE”) by, inter alia, failing to provide Student 
with an appropriate individualized educational program (“IEP”), placement and/or location of 
services for school year (“SY”) 2017-2018.  
 
Relief Sought: 
 
Petitioner seeks as relief that the Hearing Officer find the LEA has denied the student a FAPE 
and order DCPS to do the following: 

• Amend Student’s IEP to include a disability classification of multiple disabilities (“MD”) 
to include SLD, emotional disability (“ED”) and other health impairment (“OHI”) due to 
Attention Deficit Hyperactivity Disorder (“ADHD”);  

• Increase Student’s behavior support services;  
• Update Student’s functional behavior assessment (“FBA”) and behavior intervention plan 

(“BIP”);  
• Place and fund Student to attend a non-public special education school (“School B”) and 

provide transportation;  
• Fund appropriate therapeutic wrap around services including grief and loss counseling 

and substance abuse counseling and to address the student’s school avoidance, or 
convene a student evaluation plan meeting to determine any testing required to monitor 

                                                
2 The student’s current age and grade are in indicated in Appendix B. 
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and assess the student’s attendance or alternatively, devise and implement an appropriate 
attendance intervention plan;  

• Fund compensatory education and or any testing required to determine appropriate 
compensatory education; and 

• Provide Petitioner complete and full records access, including IEP progress reports and 
behavior trackers from School A for SY 2017-2018. 
  

LEA Response to the Complaint:   
 
The LEA filed a response to the complaint on March 9, 2018.  DCPS asserts that the student has 
not been denied a FAPE.  In its response DCPS asserted, inter alia, that this is the third due 
process complaint concerning Student in the last three school years.  Student passed all core 
academic classes for SY 2016-2017 and many of Student’s teachers reported that Student was a 
“pleasure to have in class.” 
 
An IEP meeting was held on July 14, 2017, and the Student’s present levels of performance and 
goals were reviewed and updated.  The IEP team maintained Student’s placement as a self-
contained classroom at School A.  Neither Student’s grandmother, (who was guardian at the 
time) nor counsel, objected to the proposed service hours at the meeting.  DCPS also agreed to 
authorize independent mentoring services to assist Student. 
 
On October 30, 2017, the IEP team developed an IEP that provided for 26.5 hours of specialized 
instruction outside of general education and 120 minutes per month of behavioral support 
services (“BSS”) outside of general education.  DCPS asserts that the proposed IEP was 
reasonably calculated to provide educational benefit at the time of its development.  The IEP 
team maintained the same hours of specialized instruction and lease restrictive environment 
(“LRE”) that had twice been found to be appropriate by HODs for the prior two school years.  
No new information was presented to the team that would have necessitated a change in the 
February 2017 disability classification determination.  The IEP provides for an appropriate 
amount of behavior support services.   
 
Petitioner’s educational advocate from Petitioner’s counsel’s law firm participated in the October 
30, 2017, IEP meeting and did not request an FBA at the meeting.  Student has not presented 
with significant behavioral issues in school but has become involved in the legal system due to 
conduct outside of school.  DCPS was in regular communication with Student’s grandmother and 
outside support, such as Student’s probation officer, to ensure consistent school attendance.   
There was no statutory obligation to conduct an FBA at the time, as there was no disciplinary 
change in placement.  Nonetheless, DCPS has proposed to complete a new FBA and revise 
Student’s BIP from the fall of 2016. 
 
DCPS provided records to Petitioner’s counsel on September 26, 2017, and November 17, 2017.   
Petitioner’s counsel last contacted DCPS on February 21, 2018, and did not request additional 
records.   DCPS has not refused to provide access to records and has not denied a FAPE on this 
alleged procedural violation.  DCPS continues to be amenable to providing access to Student’s 
educational records. 
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Resolution Meeting and Pre-Hearing Conference: 
 
The parties held a resolution meeting on March 9, 2018.  The complaint was not resolved.  The 
parties did not mutually agree to proceed directly to hearing.  The 45-day period began on March 
30, 2018, and ended [and the Hearing Officer’s Determination (“HOD”) was originally due] on 
May 14, 2018.   
 
At the conclusion of the hearing on May 9, 2018, the parties agreed to written closing arguments 
to be submitted on May 16, 2018, and agreed to an extension of the HOD until May 21, 2018.  
Respondent’s counsel filed an unopposed motion to extend the HOD that was granted extending 
the HOD due date to May 21, 2018.  
 
ISSUES: 3  
 

The issues adjudicated are:  
 

1. Whether the DCPS denied Student a FAPE during SY 2017-2018 by failing to provide 
Student an appropriate IEP and appropriate placement/setting/location of services, 
because: (a) Student’s IEP and placement are insufficiently therapeutic, structured and 
restrictive; (b) Student requires a more restrictive, therapeutic and specific LRE; (c) 
Student requires more hours outside of general education, up to and including full-time, 
stand-alone special education day school; (d) Student requires more hours of behavioral 
supports, defined with greater specificity, including the usage of a dedicated 
aide/behavioral technician; (e) Student requires a current and modified FBA and BIP; and 
(f) Student’s disability classification is under-inclusive.4 
 

2. Whether the DCPS denied Student a FAPE during SY 2017-2018 by failing to timely and 
appropriately address the Student’s declining attendance and/or assess or evaluate 
Student in said area. 
 

3. Whether the DCPS denied Student a FAPE by failing to furnish timely access to 
Student’s full cumulative and special education files during SY 2017-2018 SY. 5     

 
RELEVANT EVIDENCE CONSIDERED: 
 

                                                
3 The Hearing Officer restated the issues at the hearing and the parties agreed that these were the issues to be 
adjudicated.  Petitioner’s counsel withdrew issue #4 from the PHO on the record: Whether the DCPS denied Student 
a FAPE by failing to fully implement Student IEP while he was detained by DYRS at YSC from November 2017.  
 
4 Petitioner asserts Student’s disability classification should be MD to include SLD, ED and OHI for ADHD.  
 
5 Petitioner’s counsel stated at the outset of the hearing that the only documents that DCPS had not provided that 
had been requested were Student’s IEP progress reports and behavior tracking at School A for SY 2017-2018.  The 
progress reports were provided to Petitioner at the hearing. 
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This Hearing Officer considered the testimony of the witnesses and the documents submitted in 
the parties’ disclosures (Petitioner’s Exhibits 1 through 101 and Respondent’s Exhibits 1 through 
17) that were admitted into the record and are listed in Appendix A.6    Witnesses are listed in 
Appendix B.7 
 
SUMMARY OF DECISION: 
 
Petitioner established a prima facie case on issue #1 before the burden of persuasion fell to 
Respondent.  Petitioner held the burden of persuasion on issues #2 and #3.  Respondent sustained 
the burden of persuasion by a preponderance of the evidence that student’s IEP was reasonably 
calculated to provide Student educational benefit at the time the IEP was developed and 
Student’s placement and location of services was also appropriate at that time.   
 
However, DCPS’s sole witness, the School A social worker, clearly stated that since Student’s 
return to School A in February 2018, Student routinely comes to school under the influence of 
marijuana, routinely misses classes and leaves the school building apparently at will.  This is 
evidence that School A is no longer an appropriate school location and insufficient to ensure that 
student remains in class and in the school building to achieve benefit from the services that are 
available to Student from School A’s special education self-contained program.   
 
Petitioner sustained the burden of persuasion that DCPS failed to appropriately assess Student 
and/or appropriately address Student’s declining class non-attendance and a result.  The Hearing 
Officer concludes DCPS’ inability or failure to address Student’s class attendance since 
Student’s return to School A is further indication that School A is no longer an appropriate 
location of services for Student.   
 
Although Petitioner presented School B as an alternative placement for Student to attend, School 
B has not interviewed Student in over a year and it appears that School B lacks the appropriate 
supports that Student currently needs.   The DCPS witness testified that because of Student’s 
court involvement, she and other court-related personnel are working to place Student in a 
residential program to address Student’s drug use and stabilize Student to able to benefit from 
any educational services provided.   
 
Consequently, the Hearing Officer directs DCPS, in the order below, to convene a meeting with 
Petitioner’s participation with other D.C. agency personnel to facilitate such a short-term 
placement for Student and to thereafter evaluate Student and determine an appropriate placement 
and school location for SY 2018-2019.  
 

                                                
6 Any items disclosed and not admitted or admitted for limited purposes was noted on the record and summarized in 
Appendix A.   
 
7 Petitioner presented four witnesses: (1) Student’s guardian (Petitioner), (2), an educational advocate employed by 
the law firm representing Petitioner, designated an expert witness, (3 a clinical psychologist who evaluated Student 
and (4) Admissions Director of School B.  Respondent presented one witness: (1) the School A social worker who 
provides Student behavior support services.  
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Petitioner did not sustain the burden of persuasion by a preponderance of the evidence that 
DCPS had failed to provide records.   
 
The Hearing Officer found the compensatory education proposal Petitioner presented to be 
lacking the requirements mandated by Reid. Therefore, the Hearing Officer directed DCPS to 
fund a compensatory education assessment to determine the appropriate type and amount of 
compensatory education that should be provided Student for the denials of FAPE determined 
herein. Petitioner is authorized to seek compensatory education through a subsequent due 
process hearing if appropriate compensatory education is not provided to Student once Petitioner 
has provided DCPS with the evaluation.  
 
FINDINGS OF FACT: 8   
 

1. Student has been determined eligible for special education and related services pursuant 
to IDEA with a disability classification of SLD.  Student resides with Petitioner in the 
District of Columbia and is assigned to self-contained special education program located 
in School A, a comprehensive DCPS high school.  DCPS is Student’s LEA.  (Petitioner’s 
testimony, Petitioner’s Exhibit 8-1) 
 

2. Student has been assigned to, and attended, the same special education program at School 
A during SY 2015-2016, SY 2016-2017 and SY 2017-2018.   (Petitioner’s testimony, 
Petitioner’s Exhibit 5-4) 

 
3. In January 2014 School A completed an FBA for Student which noted Student’s 

distractibility, inattentiveness, and disengagement from the academic setting.   
(Petitioner’s Exhibits 17) 

 
4. On July 25, 2016, Student’s grandmother and former guardian, who has since passed 

away, filed a due process complaint challenging, inter alia, the appropriateness of 
Student’s IEP during SY 2015-2016, and whether Student required a more restrictive 
placement than Student’s program at School A.  In the HOD issued October 8, 2016, 9 
the undersigned Hearing Officer concluded DCPS sustained the burden of persuasion by 
a preponderance of the evidence that Student’s IEP and placement at School A were 
appropriate.  (Petitioner’s testimony, Petitioner’s Exhibit 5-1, 5-2, 5-3, 5-9 5-10, 5-11)  

                                                
8 The evidence (documentary and/or testimony) that is the source of the Finding of Fact (“FOF”) is noted within a 
parenthesis following the finding.  A document is noted by the exhibit number. The second number following the 
exhibit number denotes the page of the exhibit from which the fact was extracted.  When citing an exhibit that has 
been submitted by more than one party separately the Hearing Officer may only cite one party’s exhibit.   
 
9 The following issues were adjudicated in that HOD: (1) Whether the LEA denied the student a FAPE by failing to 
provide the student with an appropriate IEP and appropriate placement/setting/location of services during SY 2015- 
2016 because: (a) the student’s IEP and placement are insufficiently therapeutic, structured and restrictive; (b) the 
student requires a more restrictive LRE; (c) the student requires more hours outside of general education, up to and 
including full-time, standalone special education day school; (d) the student requires more hours of behavioral 
supports, defined with greater specificity; (e) the student requires a current and modified FBA and BIP; (f) the 
student’s disability classification is under-inclusive, and (g) the student requires sufficiently defined and appropriate 
present levels of performance, baselines and goals. 
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5. The October 8, 2016, HOD found DCPS had denied Student a FAPE by failing to 

provide timely extended school year services (“ESY”) and found in DCPS’ favor with 
regard to all other issues adjudicated.  In the HOD, the Hearing Officer granted Student’s 
grandmother an independent psychological evaluation and ordered DCPS to provide 
Student 25 hours of independent tutoring, convene a meeting to review the independent 
evaluation, update Student’s IEP, and determine an appropriate placement and location of 
services for the remain[der] of SY 2016-2017.   (Petitioner’s Exhibit 5-14) 

 
6. On October 3, 2016, DCPS developed a revised BIP for Student to address emotional 

disengagement/withdrawal, noncompliance with classroom and school rules and 
disruptive behavior in the classroom.  The BIP interventions included weekly behavior 
support services, calm and private verbal prompts when Student was off task, 
participation in activities to increase self-confidence and self-esteem, teaching Student to 
use nonverbal cues to request assistance, having Student identify support persons when 
Student needs a break, or is experiencing difficulty, the use of an attendance monitoring 
form to assure Student gets to class on time as well as notifying the school social worker 
when disciplinary concerns arose to avoid unnecessary consequences. (Petitioner’s 
Exhibits 4-9, 14) 

 
7. On November 9, 2016, an independent psychologist evaluated Student and issued an 

evaluation report (“IEE”) dated, January 24, 2017.   The evaluation assessed Student’s 
cognitive, academic and social emotional functioning.  Student’s cognitive functioning 
was in the Very Low range when compared to same age peers.   Student’s academic 
functioning was assessed at approximately six grade levels below Student’s current grade 
in the areas of reading, math and written language.   The psychologist assessed Student’s 
adaptive skill as “At-Risk” and “Clinically Significant.”  Based on a teacher interview, 
the evaluator concluded Student got along well with peers.  The evaluator confirmed 
Student’s diagnosed learning disability, ADHD, and diagnosed Student with anxiety and 
depression.  The psychologist concluded Student met the criteria for ED, SLD and OHI 
disability classifications.  The psychologist recommended Student be placed in a full- 
time therapeutic standalone school for students with academic, behavioral, and social 
emotional difficulties.  The evaluating psychologist recommended that a more thorough 
adaptive assessment be conducted, once Student was determined to be drug free.   
(Witness 2’s testimony, Petitioner’s Exhibit 13-1, 13-6, 13-7, 13-13, 13-14, 13-15, 13-16) 

 
8. On February 13, 2017, a DCPS psychologist completed a review of the IEE.   In addition 

to reviewing the evaluation and Student’s prior evaluations and educational records, the 
DCPS psychologist conducted interviews with Student, Student’s grandmother, Student’s 
teacher and conducted a classroom observation of Student.  The teacher noted that 
Student got along with peers in the classroom but was a follower, rather than a leader, 
and lacked motivation to complete work.  Student did not display behavioral problems in 
the classroom.  Student’s guardian noted that Student loved to go to school but often cut 
classes.  The DCPS psychologist did not support the independent evaluator’s 
recommendations for a full-time therapeutic school or a change in the Student’s disability 
classification.   (Petitioner’s Exhibits 12-1, 12-4, 12-5, 12-6)   
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9. On February 16, 2017, DCPS convened a meeting to review the IEE.  Student’s 

grandmother and  counsel participated by phone.  The IEP team considered the IEE 
and determined that Student remained eligible as a child with a specific learning
disability. The DCPS psychologist reviewed the IEE with the team.  Despite the 
recommendations in the IEE regarding Student’s disability classification and placement, 
the team concluded Student’s disability classification would remain SLD and that 
student’s appropriate placement remained the special education program at School A.  
The IEP team maintained that Student’s placement in a self-contained program at School 
A remained appropriate and constituted the Student’s LRE.  Student’s guardian and  
attorney disagreed.  (Petitioner’s Exhibit 24) 

 
10. On March 30, 2017, Student’s grandmother filed a due process complaint that resulted in 

a HOD issued June 20, 2017.   The complaint alleged that DCPS had denied Student a 
FAPE during SY 2016-2017 by failing to, inter alia, identify Student with a MD 
disability classification, failing to provide a sufficiently restrictive environment, failing to 
provide sufficient special education outside the general education setting, and failing to 
provide sufficient behavioral support services.   (Petitioner’s Exhibit 4-3) 

 
11. In the June 20, 2017, HOD the Hearing Officer considered, among other evidence, the 

January 24, 2017, IEE and the DCPS review of that evaluation and testimony and 
evidence regarding DCPSs February 16, 2017, IEP team review of the evaluation.   With 
regard the Student’s disability classification, the Hearing Officer found the DCPS 
psychologist’s testimony more credible than the independent evaluator and concluded 
DCPS met its burden of persuasion that the Student’s October 17, 2016, IEP was not 
inappropriate for listing SLD as Student’s disability.   The Hearing Officer also found 
that DCPS met its burden of persuasion that as of the February 16, 2017, meeting, the 
level of special education services, behavioral support services, the placement and LRE 
in Student’s IEP were appropriate.  However, the Hearing Officer found that the IEP’s 
present levels of performance and annual goals were out of date and required revision and 
ordered DCPS to convene a meeting to update Student’s IEP accordingly.   (Petitioner’s 
Exhibit 4-18, 4-19, 4-22, 4-23, 4-24)  

 
12. On July 14, 2017, Student’s IEP team held a meeting in which the team discussed some 

of Student’s present levels of performance “PLOP”, concerns related to Student’s 
attendance and class avoidance.  Parent’s attorney requested changes to the PLOPs 
related to Student’s social-emotional, reading and written expression.  The team agreed to 
attempt to coordinate services with the Department of Behavior Health’s community 
based interventionists, and teachers would begin implementing a classroom attendance 
chart sometime after the second week of school in SY 2017-2018.  (Respondent’s 
Exhibits 3-1, 3-2, 3-3) 

 
13. On September 25, 2017, the attorney for Student’s grandmother requested that School A 

provides Student’s educational records.  (Petitioner’s Exhibit 65-1) 
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14. During the first advisory of SY 2017-2018 Student was back and forth living in group 
homes and living with Student’s grandmother.  Student’s grandmother was on top of 
Student’s care and the support services that were being provided to Student in the 
community and that Student used regularly.   (Witness 4’s testimony)  

 
15. Student missed approximately 20 days of school between August 22, 2017 and October 

30, 2017 (Respondent’s Exhibits 7-3, 7-4) 
 

16. On October 30, 2017, Student’s IEP team met for Student’s annual IEP review.  The IEP 
team included Student’s grandmother by telephone,  educational advocate, a special 
education teacher, an evaluator, the LEA representative, a general education teacher, a 
social worker, and a court service probation mentor.   At the time of the meeting Student 
was court involved, was living in a group home and was scheduled to go to court on 
November 6, 2017.  (Respondent’s Exhibit 2-1, 2-2) 

 
17. The October 30, 2017, IEP team used the Woodcock-Johnson-IV (“WJ-IV”) from the 

January 24, 2018, IEE in discussing Student’s academic performance.  Student’s reading 
performance on the WJ-IV from the IEE was within the Low range.  Student’s overall 
reading score is at the age of 9-years and 4-months.  Student’s writing scores were 
comparable.  The comments from the IEE were cited in Student’s October 30, 2017, IEP 
PLOPs for math, reading written expression.  The IEP noted that Student was in a self-
contained SLD classroom, reads below grade level, and at the time was failing reading 
class in the first advisory.  (Petitioner’s Exhibit 8-1, 8-4, 8-5, 8-6, 8-7)  

 
18. The PLOP in the October 30, 2017, IEP the area of Emotional, Social and Behavioral 

Development were based on observations by the School A social worker and her 
interviews with teachers, community support workers, and Student’s grandmother.  The 
social worker concludes Student is a follower of peers and exhibits behaviors of trying to 
impress peers at school by taking part in negative behaviors, engages in work avoidance, 
and fails to complete class work and is skipping classes.   The social worker noted that 
Student was struggling academically in the classroom.   However, the social worker 
noted that although Student was experiencing difficulties outside of school, Student was 
not exhibiting behavior indicative of an emotional disturbance and Student continued to 
meet the criteria for SLD.   Student’s grandmother’s advocate had been provided a copy 
of a draft IEP prior to the meeting that incorporated additional language for the IEE 
including its recommendations for a full-time therapeutic standalone special education 
school.   The advocate was provided another copy of the IEP at the meeting that was used 
by the team that did not include this recommendation from the IEE.   (Witness 1’s 
testimony, Petitioner’s Exhibit 8-1, 8-8, 8-9) 

 
19. The October 30, 2017, IEP noted that Student does not ask questions in class, because 

Student does not want to appear not know things in front of other students.  The team 
discussed Student’s in school math assessment that placed Student on a 2nd grade level 
and noted the Student seems to do work more readily when others are not paying 
attention and cannot recognize Student’s struggle with math.  The team notes Student had 
a D+ in math class at the time.  The team reviewed the IEP.  The School A social worker 





  11 

 
25. Student’s grandmother and former guardian passed away in December 2017.   Petitioner, 

Student’s older brother, took custody of Student as of March 27, 2018, and is Student’s 
current guardian.  (Petitioner’s testimony)  

 
26. Petitioner believes that Student steals, manipulates, lies, has poor hygiene and is 

surrounded regularly with youth who are engaged in negative behaviors.  Since being 
released from  Student seems to do as Student pleases, not coming to school on time, 
if at all, smoking marijuana, and not doing class work.   Student was recently in a group 
home and has only been living with Petitioner for the past two weeks prior to the due 
process hearing.   (Petitioner’s testimony) 

 
27. Petitioner has received frequent calls and texts from School A’s social worker about 

Student needing help and Student often having a blank stare at school.  Petitioner also 
gets called about Student being absent from classes or leaving class without permission.  
Petitioner is not aware of any formal assessment or any formal attendance plan that has 
been attempted with Student by School A.   (Petitioner’s testimony) 

 
28. Although Student’s IEP prescribes transportation services Student refuses to catch the 

school bus and instead uses Metro.   Student stated a recent IEP that Student wants to stay 
at School A to complete high school.    (Petitioner’s testimony) 

 
29. Petitioner believes because Student is around non-special education students at School A 

Student seeks to impress them and follow their bad advice.  Petitioner does not consider 
School A to be an appropriate placement for Student.   (Petitioner’s testimony) 

 
30. Petitioner believes the continuation of community based wrap-around services would be 

helpful for Student.  Although School A has made referrals to community-based services, 
it is often difficult for Petitioner to get Student to go the community-based organization 
for the intake sessions.   The School A social worker had been attempting to refer the 
student for drug treatment.  Petitioner agrees Student needs drug treatment and grief 
counseling before Student goes to another educational placement.  (Petitioner’s 
testimony) 

 
31. At School A, Student is in a special education cluster program located in a wing of the 

school building where Student has core classes.  There are four teachers who teach the 
core classes of English, science, history and math.  Student leaves that area of the 
building for elective classes with the cluster of 7 to 10 students who have similar 
educational needs.   In classes there are usually taught and managed by three adults: a 
teacher, a behavior technician and an aide.  Most of the time Student is with other 
students who have IEPs.  Student has lunch with non-disabled peers but displays no 
problems during the lunch period.   (Witness 4’s testimony) 
 

32. Student is afforded breaks from the classroom and Student’s self-contained program is 
located near the School A dean’s office who can sometimes coach Student to return to 
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class when Student leaves the classroom.   If Student is out of class and the social worker 
sees Student, she is usually able to send Student back to class.  (Witness 4’s testimony)  

 
33. The School A social worker has provided Student behavioral support services since 

Student’s return to School A in February 2018 and generated services tracker forms for 
the services.   The social worker also prepared a safety and academic success contract 
with Student to address Student’s most critical behaviors.  Student and Student’s current 
guardian both participated in drafting the contract.  The contract, however, has not 
worked because Student has not complied and thus the anticipated behavior charts have 
not been generated.   (Witness 4’s testimony, Respondent’s Exhibits 8-11, 8-12, 9, 15)  

 
34. From the date Student returned to School A in February 2018 until the due process 

complaint was filed on February 28, 2018, Student accumulated approximately 11 days 
of absences.   It appears that Student has continued a pattern of significant absences from 
school since February 28, 2018.   (Respondent’s Exhibit 7-1, 7-2) 

 
35. Since returning to School A Student has shown regression relative to social emotional 

and behavioral goals.  Student’s hygiene has been horrific and Student’s clothing is often 
disheveled. Student appears to be using marijuana daily.  The School A social worker 
believes the grief from the grandmother’s loss is the most critical component along with 
the drug use that is affecting Student’s education performance and class attendance. The 
School A social worker has attempted to keep in regular contact with Student’s current 
guardian and has some contact with individuals who are assisting Student with Student’s 
ongoing juvenile justice issues.   (Witness 4’s testimony, Respondent’s Exhibits 8-11, 8-
12)  

 
36. The school A social worker has worked with Student’s probation supervisor and 

contacted community-based organization and referred Student to organizations for 
community based substance abuse services, medication and mental health services.   
However, Student has not gone to the scheduled intake sessions at those organizations.  
Student’s substance abuse is interfering with Student’s behavior in the classroom.   The 
School A social worker believes if Student is not provided these community-based 
services then School A will not be able to educate Student.    (Witness 4’s testimony, R-9 

 
37. The School A social worker has also been working with several people and several 

organizations to have Student placed in a temporary residential drug treatment program to 
be facilitated through Student’s insurance provider and/or other District of Columbia 
agencies.  The School A social worker believes that such a placement is the critical next 
step to address Student’s needs.   (Witness 4’s testimony) 

 
38. Student’s prior School A social worker developed Student’s current BIP.   Although 

Student’s current School A social worker is willing to develop another BIP for Student, 
there is a need to first conduct another FBA and School A has not received consent from 
Petitioner to conduct the FBA.  (Witness 4’s testimony) 
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39. The student was previously accepted to a private special education therapeutic day school 
(“School B”) for SY 2016-2017.  School B services student’s with a full range of 
disability classifications.  School B has students from grades 1 to 12 with no interaction 
with non-disabled peers.  School B has an OSSE certificate of approval and has an annual 
cost of approximately $61,000.  School B can provide the student a DCPS diploma.  
School B has a student to teacher ratio of 3 to 1.  School B has behavioral support 
services and addresses a student skipping class with a behavior support counselor 
patrolling hallways who will escort any student back to class or to a counselor. (Witness 
2’s testimony) 

 
40. School B admission director met with Student in June 2017 but has not met with Student 

since.   School B has not accepted Student for SY 2017-2018.  School B does not provide 
drug rehabilitation services and does not provide wrap-around services but refers its 
students for outside of school services when appropriate, including referrals for drug 
abuse issues.  (Witness 2’s testimony, Petitioner’s Exhibit 70) 

 
41. Petitioner engaged an independent psychologist to prepare and propose a compensatory 

education plan for the denials of FAPE allegedly caused by Student’s lack of a full-time 
therapeutic placement during SY 2017-2018.  As a result of the alleged harm, the 
psychologist recommended 250 hours of tutoring in reading, writing and math at 3 hours 
per week for approximately 6 months and 75 hours of counseling at 1 hour per week for 
approximately 18 months.   (Witness 3’s testimony, Petitioner’s Exhibit 10) 

 
CONCLUSIONS OF LAW: 
 
Pursuant to IDEA §1415 (f)(3)(E)(i) a decision made by a hearing officer shall be made on 
substantive grounds based on a determination of whether the child received a free appropriate 
public education (“FAPE”).  
 
Pursuant to IDEA §1415 (f)(3)(E)(ii) in matters alleging a procedural violation, a hearing officer 
may find that a child did not receive FAPE only if the procedural inadequacies impeded the 
child’s right to FAPE, significantly impeded the parent’s opportunity to participate in the 
decision-making process regarding provision of FAPE, or caused the child a deprivation of 
educational benefits.  An IDEA claim is viable only if [DCPS’] procedural violations affected 
the student’s substantive rights.” Lesesne v. District of Columbia, 447 F.3d 828, 834 (D.C. Cir. 
2006) 
 
34 C.F.R. § 300.17 provides: 
 
A free appropriate public education or FAPE means special education and related services that-- 
(a) Are provided at public expense, under public supervision and direction, and without charge; 
(b) Meet the standards of the SEA, including the requirements of this part; (c) Include an 
appropriate preschool, elementary school, or secondary school education in the State involved; 
and (d) Are provided in conformity with an individualized education program (IEP) that meets 
the requirements of Sec. 300.320 through 300.324 
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Pursuant to 5E DCMR 3030.14 the burden of proof is the responsibility of the party seeking 
relief.  Schaffer v. Weast, 546 U.S. 49, 126 S.Ct. 528 (2005).   In this case, as noted at the 
hearing, Petitioner held the burden of production on all issues to be adjudicated.  Respondent 
held the burden of persuasion on issue #1 after Petitioner established a prima facie case.10 
Petitioner held the burden of persuasion on issues #2 and #3. The normal standard is 
preponderance of the evidence. See, e.g. N.G. v. District of Columbia 556 F. Supp. 2d (D.D.C. 
2008) see also 20 U.S.C. §1451 (i)(2)(C)(iii). 
 
ISSUE 1: Whether the DCPS denied Student a FAPE during SY 2017-2018 by failing to provide 
Student an appropriate IEP and appropriate placement/setting/location of services, because: (a) 
Student’s IEP and placement are insufficiently therapeutic, structured and restrictive; (b) Student 
requires a more restrictive, therapeutic and specific LRE; (c) Student requires more hours outside 
of general education, up to and including full-time, stand-alone special education day school; (d) 
Student requires more hours of behavioral supports, defined with greater specificity, including 
the usage of a dedicated aide/behavioral tech; (e) Student requires a current and modified FBA 
and BIP; and (f) Student’s disability classification is under-inclusive.  
 
Conclusion:  Respondent sustained the burden of persuasion by a preponderance of the evidence 
that Student’s October 30, 2017, IEP was reasonably calculated to provide Student educational 
benefit in light of Student’s circumstances at the time the IEP was developed.  However, 
Respondent did not sustain the burden of persuasion by a preponderance of the evidence that 
Student’s current location of services since Student returned to School A from  is 
appropriate.    
  
In Board of Education v. Rowley the United States Supreme Court set forth a two-part inquiry for 
determining whether a school district has satisfied the FAPE requirement. First, the state must 
have "complied with the procedures set forth in the Act." Rowley, 458 U.S. at 206. Second, the 
IEP that is developed must be "reasonably calculated to enable the child to receive educational 
benefits." Rowley, 458 U.S. at 206-07. To be appropriate under 34 C.F.R. § 300.324, the IEP 

                                                
10 DC Code § 38-2571.03 (6) provides: 
 (A) In special education due process hearings occurring pursuant to IDEA (20 U.S.C. § 1415(f) and 20 U.S.C. § 
1439(a)(1)), the party who filed for the due process hearing shall bear the burden of production and the burden of 
persuasion; except, that: 

(i) Where there is a dispute about the appropriateness of the child’s individual educational program or 
placement, or of the program or placement proposed by the public agency, the public agency shall hold the burden 
of persuasion on the appropriateness of the existing or proposed program or placement; provided, that the party 
requesting the due process hearing shall retain the burden of production and shall establish a prima facie case before 
the burden of persuasion falls on the public agency. The burden of persuasion shall be met by a preponderance of the 
evidence. 

(ii) Where a party seeks tuition reimbursement for unilateral placement, the party seeking 
reimbursement shall bear the burden of production and the burden of persuasion on the appropriateness of the 
unilateral placement; provided, that the hearing officer shall have the authority to bifurcate a hearing regarding a 
unilateral placement; provided further, that if the hearing officer determines that the program offered by the public 
agency is appropriate, it is not necessary to inquire into the appropriateness of the unilateral placement. 
(B) The student’s paragraph shall apply to special education due process hearings resulting from complaints filed 
after July 1, 2016. 
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must consider the (i) strengths of the child; (ii) concerns of the parents; (iii) results of the initial 
or most recent evaluation; and (iv) academic, developmental, and functional needs of the child. 
 
Pursuant to Schaefer v. Weast, 554 F.3d 470 (U.S. App. 2009), the Hearing Officer must “focus 
on the adequacy of the IEP at the time it was created, and ask if it was reasonably calculated at 
that time to enable the student to receive educational benefits.”  
 
In Endrew F. ex rel. Joseph F. v. Douglas Cty. Sch. Dist. RE-1, 137 S. Ct. 988 (2017), the U.S. 
Supreme Court elaborated on the “educational benefits” requirement pronounced in Rowley:  To 
meet its substantive obligation under the IDEA, a school must offer an IEP reasonably calculated 
to enable a child to make progress appropriate in light of the child’s circumstances. . . . Any 
review of an IEP must appreciate that the question is whether the IEP is reasonable, not whether 
the court regards it as ideal. . . . When a child is fully integrated in the regular classroom, as the 
Act prefers, what that typically means is providing a level of instruction reasonably calculated to 
permit advancement through the general curriculum. . . . If that is not a reasonable prospect for a 
child, his IEP need not aim for grade-level advancement.  But his educational program must be 
appropriately ambitious in light of his circumstances, just as advancement from grade to grade is 
appropriately ambitious for most children in the regular classroom.  The goals may differ, but 
every child should have the chance to meet challenging objectives. Endrew F., supra, 137 S. Ct. 
at 999–1000 (citations omitted). 
 
In determining the educational placement of a child with a disability, each public agency must 
ensure that the placement decision is made by a group of persons, including the parents, and 
other persons knowledgeable about the child, the meaning of the evaluation data, and the 
placement options; and is made in conformity with the Least Restrictive Environment provisions 
of the IDEA; and the public agency must ensure that the child's placement is determined at least 
annually, is based on the child's IEP, and is as close as possible to the child's home. See 34 
C.F.R. § 300.116. 11 
 
Removing a child with disabilities "from the regular education environment occurs only when 
the nature or severity of the disability is such that education in regular classes cannot be achieved 
satisfactorily." 34C.F.R. § 300.550; see also 20 U.S.C. § (a)(5)(A) (a disabled child is to 
participate in the same activities as non-disabled children to the "maximum extent appropriate"); 
Roark ex rel. Roark v. District of Columbia, 460 F.Supp.2d 32, 43 (D.D.C. 2006) ("The IDEA 
requires school districts to place disabled children in the least restrictive environment possible.") 
                                                
11 Pursuant to 34 C.F.R. § 300.115 - Continuum of alternative placements (a) Each public agency must ensure that a 
continuum of alternative placements is available to meet the needs of children with disabilities for special education 
and related services. (b) The continuum required in paragraph (a) of this section must-- (1) Include the alternative 
placements listed in the definition of special education under Sec. 300.38 (instruction in regular classes, special 
classes, special schools, home instruction, and instruction in hospitals and institutions); and (2) Make provision for 
supplementary services (such as resource room or itinerant instruction) to be provided in conjunction with regular 
class placement.  Pursuant to DC Code § 38–2561.02. (c) Special education placements shall be made in the 
following order or priority; provided, that the placement is appropriate for the student and made in accordance with 
the IDEA and this chapter: (1) DCPS schools, or District of Columbia public charter schools pursuant to an 
agreement between DCPS and the public charter school; (2) Private or residential District of Columbia facilities; and 
(3) Facilities outside of the District of Columbia. 
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Pursuant to D.C. Code § 38-2561.02(c) (c) Special education placements shall be made in the 
following order or priority; provided, that the placement is appropriate for the student and made 
in accordance with the IDEA and this chapter: (1) DCPS schools, or District of Columbia public 
charter schools pursuant to an agreement between DCPS and the public charter school; 
(2) Private or residential District of Columbia facilities; and (3) Facilities outside of the District 
of Columbia. 
 
The evidence demonstrates that for the last three school years Student has attended a self-
contained special education program located in School A, a comprehensive DCPS high school.  
This is the third due process complaint in which counsel for Student’s guardians have sought to 
invalidate Student’s IEP and placement at School A.  In each of the prior HODs it was 
determined that Student’s placement at the program at School A was appropriate.   
 
The Hearing Officer in the June 20, 2017, HOD considered the IEE, the DCPS review of that 
evaluation, and testimony and evidence regarding DCPS’ February 16, 2017, IEP team review of 
the evaluation.   With regard to the Student’s disability classification, the Hearing Officer found 
the DCPS psychologist’s testimony more credible than the independent evaluator and concluded 
DCPS met its burden of persuasion that the Student’s October 17, 2016, IEP was not 
inappropriate for listing SLD as Student’s disability.   The Hearing Officer also found that DCPS 
met its burden of persuasion that as of the February 16, 2017, meeting, Student’s level of special 
education services including BSS, placement and LRE were appropriate.   
 
In the current case, Petitioner relied upon that same January 2017 IEE as evidence that Student 
was in need of a more restrictive IEP and placement at the October 30, 2017, meeting.  Petitioner 
presented the testimony of the evaluating psychologist who conducted the IEE in support of 
Student’s need for an IEP and placement totally removed from non-disabled peers.  However, the 
undersigned Hearing Officer did not find that evaluator’s testimony persuasive.  The evaluator 
had not assessed, observed, or even spoken with Student since she conducted the evaluation in 
November 2016.   
 
There was scant evidence presented by Petitioner that would have warranted the IEP team, when 
it developed Student’s IEP on October 30, 2017, to have concluded Student’s level of specialized 
instruction and placement in the self-contained program at School A warranted any change, 
given that the program had been determined to be appropriate as recently as the June 20, 2017, 
HOD.  There was indication that student had acquired approximately 20 days of absences and 
had become court involved during the first few months of SY 2017-2018, and prior to the 
October 30, 2017, meeting.  However, the undersigned Hearing Officer does not conclude that 
Student’s absences and court involvement would have warranted a change in Student’s disability 
classification, amount of services outside general education, LRE, location of services at School 
A, or the need for a dedicated aide or behavioral technician as of October 30, 2017.  
 
In addition Petitioner asserts that as of the October 30, 2017, IEP meeting it was inappropriate to 
reduce Student’s behavior support services.  However, the credible testimony from the School A 
social worker that the BSS were reduced from 240 minutes per month to 120 minutes per month 
because Student warranted more time for academic instruction and the team concluded the 
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as a proposed placement.  However, the evidence demonstrates that the Student has not been 
recently interviewed by that school staff considering the recent concerns being exhibited by 
Student, and that school does not have the needed resources that the School A social worker 
testified that Student urgently needs.  That school would simply do what School A has attempted 
to do already, refer Student for outside services.  In addition, the evidence demonstrates that 
Student has said Student will not attend School B and Student refuses to use DCPS provided 
transportation to and from school now.  Student would be required to use transportation to attend 
School B.  For these reasons the undersigned Hearing Officer concludes that School B is not 
currently an appropriate placement for Student.  
 
DCPS wants to maintain the student at School A, a DCPS high school, and Petitioner wants to 
move Student to a private, full-time, special education day school.  In making a determination 
regarding placement, the facts reveal what must be done to provide the student with a FAPE. 
 
The first fact is that Student, who previously had an IEP and placement that provided Student 
with a FAPE has experienced some life changes that are challenging, even in a well-adjusted 
child without a disability.  The Student’s experienced the death of Student’s parent, and in the 
Student’s case the parent happened to be Student’s grandmother.  The second fact is that absent a 
real opportunity to grieve, with the assistance of a counselor, Student moved in with Student’s 
brother, who somehow must act as parent to a grieving child.   Foreseeably, a third fact arose.  
Student began to use marijuana heavily, avoided school, and become involved with the juvenile 
justice system. 
 
Fortunately, a dedicated School A social worker not only recognized the problem but pin-pointed 
the need for a residential drug treatment facility before there is any attempt to locate a placement 
for Student.  This is the most potent fact of all the previous facts. 
 
The student, who currently has transportation to School A, avoids school by not getting on the 
school bus.  School B offers the same amenity, a school bus to transport Student to and from 
school, Since Student has honed skills as an avoider of the school bus, it is unreasonable to 
expect that the Student’s behavior will suddenly change.   
 
It is for all of the reasons stated above that the Hearing Officer has determined that both School 
A and School B are inappropriate for Student at this time and that Student requires a short-term 
residential drug treatment facility.   There was no such placement offered at hearing from which 
the Hearing Officer could direct DCPS to place Student.   
 
However, based upon the testimony of the School A social worker, this Hearing Officer directs 
in the order below that DCPS convene a meeting with Petitioner, and the relevant personnel from 
other D.C. agencies that can facilitate Student’s short-term placement in residential drug 
treatment program and that upon Student’s return from that program that DCPS convene an IEP 
meeting to review and revise student’s IEP as appropriate and determine a long-term placement 
for Student for SY 2018-2019 and that DCPS determine an appropriate location of services 
where Student’s IEP can be implemented.   
 
The evidence indicates that there may be a need for Student to have adaptive assessment(s) to 
determine if Student’s disability classification should be changed to or include intellectual 
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individuals related to this court involvement to whom Student was responsible.  Had School A 
initiated truancy proceeding or made other attempts to address Student’s inconsistent attendance 
it may have been to little avail.  Nonetheless, it appears that School A made no other attempts to 
address the attendance other than unsuccessful efforts of the School A social worker.  
Consequently, the Hearing Officer concludes Petitioner sustained the burden of persuasion by a 
preponderance of the evidence on this issue.  The Hearing Officer notes that the issue of 
Student’s non-attendance is another reason why School A is apparently an inappropriate school 
location for Student and further highlights the need for Student drug-abuse concerns to be 
immediately addressed.  
 
ISSUE 3: Whether the DCPS denied Student a FAPE by failing to furnish timely access to 
Student’s full cumulative and special education files during SY 2017-2018. 
 
Conclusion:  Petitioner did not sustain the burden of proof on this issue by a preponderance of 
the evidence. 
 
5E DCMR §3021 in provides in pertinent part: 
 
                In accordance with the confidentiality procedures of 34 C.F.R. §§ 300.560-300.576 

and 34 CFR § 99, the parent of a child with a disability shall be given the opportunity 
to inspect and review and to copy at no cost to the parent all of the child's records 
relating to the identification, evaluation, and educational placement, and the provision 
of Free Appropriate Public Education (FAPE). 

             
34 C.F.R. § 300.613 provides:   
 

(a) Each participating agency must permit parents to inspect and review any education 
records relating to their children that are collected, maintained, or used by the agency 
under this part. 12 The agency must comply with a request without unnecessary delay and 

                                                
12 As used in §§ 300.611 through 300.625 (b) Education records means the type of records covered under the definition of 
‘‘education records’’ in 34 CFR part 99 (the regulations implementing the Family Educational Rights and Privacy Act of 1974, 
20 U.S.C. 1232g (FERPA)). Education records. (a) The term means those records that are: 

(1) Directly related to a student; and 
(2) Maintained by an educational agency or institution or by a party acting for the agency or institution. 
(b) The term does not include: 
(1) Records that are kept in the sole possession of the maker, are used only as a personal memory aid, and are not 
accessible or revealed to any other person except a temporary substitute for the maker of the record. 
(2) Records of the law enforcement unit of an educational agency or institution, subject to the provisions of § 99.8. 
(3)(i) Records relating to an individual who is employed by an educational agency or institution, that: 
(A) Are made and maintained in the normal course of business; 
(B) Relate exclusively to the individual in that individual's capacity as an employee; and 
(C) Are not available for use for any other purpose. 
(ii) Records relating to an individual in attendance at the agency or institution who is employed as a result of his or her 
status as a student are education records and not excepted under paragraph (b)(3)(i) of this definition. 
(4) Records on a student who is 18 years of age or older, or is attending an institution of postsecondary education, that 
are: 
(i) Made or maintained by a physician, psychiatrist, psychologist, or other recognized professional or paraprofessional 
acting in his or her professional capacity or assisting in a paraprofessional capacity; 
(ii) Made, maintained, or used only in connection with treatment of the student; and 
(iii) Disclosed only to individuals providing the treatment. For the purpose of this definition, “treatment” does not 
include remedial educational activities or activities that are part of the program of instruction at the agency or 
institution; and 
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parties must have some opportunity to present evidence regarding [the student's] specific 
educational deficits resulting from his loss of FAPE and the specific compensatory measures 
needed to best correct those deficits." Id. at 526. 
 
The Hearing Officer found that compensatory education proposal Petitioner presented did not 
meet the requirements pursuant to Reid.  In addition, the evidence demonstrates that until 
Student’s current drug abuse is addressed, and Student is stabilized, Student would not likely 
benefit from any compensatory education services.  Consequently, the Hearing Officer, in the 
order below, grants Petitioner authorization for an educational evaluation at the OSSE prescribed 
rate to assess appropriate compensatory services for student being without an appropriate school 
location of services from when Student returned to School A in February 2018, until the date of 
this HOD is issued and for the Student’s non-attendance going unaddressed.  If Petitioner and 
DCPS are not able to agree on reasonable amount and form of compensatory education using 
that evaluation, Petitioner may seek redress in another due process complaint to obtain 
compensatory education for the denial of FAPE determined herein.  
 
ORDER: 13 
 

1. Within ten (10) business days of the date of this order, DCPS shall convene a meeting 
with Petitioner, and the relevant personnel from other D.C. agencies that can help 
facilitate Student’s short-term placement in a residential drug treatment program and 
ensure Student is placed in a short-term residential drug treatment program within fifteen 
(15) business days following that meeting.  
 

2. Following Student’s successful completion of such a program DCPS shall promptly 
conduct an adaptive assessment of Student to assist in determining whether Student 
appropriate disability classification should be or should include intellectual disability.  

 
3. DCPS shall, within ten (10) business days of Student’s return from the residential drug 

treatment program cited above, convene an IEP meeting to review current evaluations 
and data for Student and revise student’s IEP as appropriate and determine an appropriate 
placement for Student for SY 2018-2019.  DCPS shall thereafter determine an 
appropriate location of services where Student’s IEP can be implemented.   

 
4. Within ten (10) business days of the date of this order, DCPS shall authorize Petitioner to 

obtain an independent education evaluation at the OSSE prescribed rate to assist in 
determining appropriate compensatory education for the denials of FAPE determined by 
this HOD.   Petitioner is authorized to seek compensatory education through a subsequent 
due process hearing if appropriate compensatory education is not provided to Student 
once Petitioner has provided DCPS with the evaluation.  

 
5. All other requested relief is denied. 

 
                                                
13 Any delay in Respondent DCPS in meeting the timelines of this Order that are the result of action or inaction by 
Petitioner shall extend the timelines on a day for day basis. 
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APPEAL PROCESS: 
 
The decision issued by the Hearing Officer is final, except that any party aggrieved by the 
findings and decision of the Hearing Officer shall have 90 days from the date of the decision of 
the Hearing Officer to file a civil action with respect to the issues presented at the due process 
hearing in a District Court of the United States or a District of Columbia court of competent 
jurisdiction, as provided in 20 U.S.C. §1415(i)(2). 
 
/S/   Coles B. Ruff    
_________________________ 
Coles B. Ruff, Esq. 
Hearing Officer  
Date: May 21, 2018 
 
Copies to: Counsel for Petitioner  
  Counsel for DCPS  

ODR, OSSE & CHO 
 
 
 
 
 
 
 
 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
 




