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DISTRICT OF COLUMBIA
OFFICE OF THE STATE SUPERINTENDENT OF EDUCATION

Office of Dispute Resolution
810 First Street, NE,  2nd Floor

Washington, DC  20002

PETITIONER,
 on behalf of STUDENT,1

Petitioner,

v.

DISTRICT OF COLUMBIA
  PUBLIC SCHOOLS,

Respondent.

Date Issued: June 20, 2017

Hearing Officer: Peter B. Vaden

Case No: 2017-0088

Hearing Dates: June 6 and 13, 2017 

Office of Dispute Resolution, Room 2006
Washington, D.C.

HEARING OFFICER DETERMINATION

INTRODUCTION AND PROCEDURAL HISTORY

This matter came to be heard upon the Administrative Due Process Complaint

Notice filed by Petitioner (the Petitioner or GRANDMOTHER), under the Individuals

with Disabilities Education Act, as amended (the IDEA), 20 U.S.C. § 1400, et seq., and

Title 5-E, Chapter 5-E30 of the District of Columbia Municipal Regulations (“D.C.

Regs.”).  In her due process complaint, Petitioner alleges that Respondent District of

Columbia Public Schools (DCPS) denied Student a free appropriate public education

(FAPE) by not ensuring that  was evaluated in all areas of suspected disabilities and

by failing to provide an appropriate Individualized Education Program (IEP) for the

2016-2017 school year.
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Student, an AGE youth, is a resident of the District of Columbia.  Petitioner’s Due

Process Complaint, filed on March 30, 2017, named DCPS as respondent.  The

undersigned hearing officer was appointed on April 3, 2017.  The parties met for a

resolution session on May 9, 2017 and were unable to reach an agreement.  On April 18,

2017, I convened a telephone prehearing conference with counsel to discuss the hearing

date, issues to be determined and other matters.  My final decision in this case was

originally due by June 13, 2017.  Counsel for Petitioner requested a continuance of the

hearing date due to a conflict with a court hearing.  On May 2, 2017, I granted a 15

calendar day extension of the final decision due date to June 28, 2017.

 The due process hearing was held before the undersigned impartial hearing

officer on June 6 and 13, 2017 at the Office of Dispute Resolution in Washington, D.C. 

The hearing, which was closed to the public, was recorded on an electronic audio

recording device.  The Petitioner appeared in person and was represented by

PETITIONER’S COUNSEL.  Respondent DCPS was represented by DCPS’ COUNSEL.

The Petitioner testified and called LICENSED PSYCHOLOGIST, DIRECTOR OF

ADMISSIONS and EDUCATIONAL ADVOCATE as additional witnesses.  DCPS called

CASE MANAGER, SPECIAL EDUCATION TEACHER, CLINICAL SOCIAL WORKER

and LEA REPRESENTATIVE as witnesses.  Petitioner’s Exhibits P-1 through P-7, P-11,

P-12, P-15 through P-24, P-26 through P-29, P-34 through P-52, P-60, P-68 through P-

72, P-74 through P-77, P-83 through P-91, P-95 and P-107 through P-109 were admitted

into evidence without objection.  Petitioner did not offer Exhibits P-8 through P-10, P-

13, P-14, P-25, P-30 through P-33, P-53 through P-59, P-61 through P-67,P-73, P-78

through P-82, P-92 through P-94 and P-96 through P-106.    DCPS Exhibits R-1 through

R-26 were admitted into evidence without objection.  Counsel for the respective parties
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made opening statements and closing arguments.  Neither party requested leave to file a

written closing.

JURISDICTION

The hearing officer has jurisdiction under 20 U.S.C. § 1415(f) and D.C. Regs. tit.

5-E, § 3029.

ISSUES AND RELIEF SOUGHT

The following issues for determination were certified in the April 18, 2017

Prehearing Order:

1)   Has DCPS failed to evaluate Student in all areas of suspected disabilities by
not ensuring that a vision assessment of Student has been conducted since
acknowledging the need for testing in February 2017?

2.)  Has Student been denied a FAPE since the beginning of the 2016-2017 school
year by DCPS’ failing to identify  multiple disabilities on  IEP, failing to
provide an appropriate educational setting, failing to provide for a sufficiently
restrictive environment, failing to provide sufficient special education outside the
general education setting, failing to provide sufficient behavioral support
services, and failing to provide in Student’s IEP appropriate present levels of
performance and annual goals?

For relief, the parent requests that DCPS be ordered to ensure that Student’s

vision is appropriately assessed and that Student’s IEP be reviewed and revised as

appropriate, including to provide for a full-time special school placement and increased

behavioral support services.  The parent also seeks an award of compensatory education

for the denials of FAPE alleged in her complaint.

FINDINGS OF FACT 

August 7, 2016 HOD

On September 21 and 23, 2016, Hearing Officer Coles B. Ruff held a due process

hearing concerning this student in Case No. 2016-0172.  Hearing Officer Ruff issued his

Hearing Officer Determination on October 8, 2016 (the October 8, 2016 HOD).  At the
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prehearing conference in the present case, counsel agreed that I may adopt relevant

findings of fact made by Mr. Ruff in the October 8, 2016 HOD.  I adopt the following

findings of fact from the prior decision:

A.   The student attends School A, and did so during SY 2014-2015 and SY

2015-2016.  October 8, 2016 HOD, ¶ 2.

 B.   Prior to attending School A, in March 2013, an independent psychological

evaluation was conducted of the student.  The student’s cognitive functioning was

measured in the Very Low range with an IQ score of 68.  The student’s academic

functioning was far below grade level and the evaluator concluded the student had a

learning disability.  The evaluator also diagnosed the student with Anxiety Disorder, and

Attention Deficit Hyperactivity Disorder (“ADHD”) and recommended, among other

things, that the student be classified as having multiple disabilities to include SLD,

emotional disturbance (“ED”) and other health impairment (“OHI”) due to ADHD.  The

evaluator also recommended that the student be placed in a full time, small, therapeutic

school.  October 8, 2016 HOD, ¶ 3.

C.   On November 14, 2014, School A updated the student’s IEP.  Petitioner

attended the IEP meeting in person.  The IEP prescribed that the student be provided

26.5 hours per week of specialized instruction outside general education and 240

minutes of behavioral support per month outside general education.   This schedule

allowed for the student to be with general education peers during lunch periods.

October 8, 2016 HOD, ¶ 7.

D.   During SY 2014-2015, the student was in a self-contained SLD classroom at

School A with approximately eight students. The student performed well academically

and behaviorally during SY 2014-2015, made honor roll and was awarded as the most
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improved student.  October 8, 2016 HOD, ¶ 8.

 E.   On October 30, 2015, the student’s IEP team met and updated the student’s

IEP.  The student’s teacher discussed  academic progress. The social worker was

there and said the student was courteous and respectful.  At that time the student was

doing well. The team agreed to continue the same level of services from the student’s

prior IEP:  26.5 hours per week of specialized instruction outside of general education

and 240 minutes per month of behavioral support services outside of general education. 

Petitioner participated in the meeting along with the student and agreed with the IEP,

 level of services and  LRE. October 8, 2016 HOD, ¶ 9. 

 F.   For SY 2015-2016, the student remained in full time special education

program but began to travel in a cohort with  special education class to different

special education teachers for different subjects rather than remain the same classroom

for most of the day as  did during SY 2014-2015.  However, all the student’s classes

were in the same general vicinity within School A.    October 8, 2016 HOD, ¶ 10.

 G.   Petitioner ensured the student got on the school bus daily and  had only a

few absences from school during SY 2015-2016.  However, the student’s report card for

that school year reflects  missed 45 days of school. Petitioner was notified that the

student was missing school and might be subject to truancy proceedings but nothing

ever came of it. In actuality, the student’s absences were far less but  did have a

significant number of missed classes during the last two advisories of the school year. 

October 8, 2016 HOD, ¶ 11.

H.   During SY 2015-2016, the student attended classes regularly during the first

two advisories.   missed more class during the third and fourth advisories and had six

absences from  math class during the third advisory and 10 absences during the
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fourth advisory.  The student had 9 absences from  ceramics class during  third

advisory and 9 absences during the fourth advisory.  The student had 4 absences from

 English class during the third advisory and 5 absences during the fourth advisory. 

The student had 3 absences from  Reading Workshop in third advisory and 3

absences in the fourth advisory. The student passed all  classes during SY 2015-2016

except  ceramics class.  However,  grades were not as good as they were the

previous school year.  October 8, 2016 HOD, ¶ 12.

I.   As result of the student’s noted absences, the School A attendance counselor

required the student to pick up daily attendance sheets for  teachers to sign. 

However, the student often did not pick up the attendance sheets.   October 8, 2016

HOD, ¶ 13.

 J.   The student progressed in  math goals during SY 2015-2016.  Before the

summer 2016, the student was operating on 6th or 7th grade level in math.  However, at

the start of SY 2016-2017  is operating at the 4th grade level.  The decline is

apparently due to the time  was away from school during the summer months. 

October 8, 2016 HOD, ¶ 15. 

K.   At the October 30, 2015, IEP meeting, the student’s other special education

teacher noted the student’s present levels for reading and written expression in  IEP. 

The student scored 175 in the scholastic reading inventory (SRI) at the start of SY

2015-2016.  The student has made significant progress in  reading abilities between

the start of SY 2015-2016 the start of SY 2016-2017.   score increased to 418 in

September 2016, which is equivalent to a one grade level increase.  October 8, 2016

HOD, ¶ 16.

 K.    The student began to have attendance issues in  reading and English
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classes near the end of the SY 2015-2016. The student’s English teacher attributed it to

the student’s concern about  grandmother’s illness.   would miss classes but be at

school.   progress report notes in April 2016 indicated  was demonstrating very

little progress toward  reading and writing goals that marking period and  need to

pay attention and focus more in class.  However, the student was back on point at the

beginning of the 2016-2017 school year attending class regularly.   October 8, 2016

HOD, ¶ 17. 

L.   Before October 30, 2015, the student demonstrated success with 240 minutes

per month of behavioral support services, so it was reasonable to continue with this level

of support as of the date that the IEP was developed.  The student’s attendance was not

a problem as of the October 2015 meeting.  The student’s behavior support goals were

designed to assist  to be on task and to be less influenced by peer behaviors and

make better judgments. The DCPS social worker developed a Behavior Intervention

Plan (BIP) for the student in November 2015.  In the spring 2016, the student’s

attendance began to be affected by concerns outside of school related to 

grandmother’s health.  October 8, 2016 HOD, ¶ 18. 

M.   During the second and third advisories of the 2015-2016 school year, the

student was missing classes and  had a BIP that stated that the teacher and staff were

to ensure that the student was closely monitored during less structured settings.  There

was to be a daily assessment of student’s progress through behavioral charting and

observations.  There was some degree of follow up between the student’s teachers and

the student’s social worker but that communication and collaboration did not happen

with all the student’s teachers.  The student was having some concerns at home that

affected  class attendance and  was getting involved with older students.  However,
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the School A social worker attempted to address with the student the concerns  had

outside of school.  October 8, 2016 HOD, ¶ 19.

In the October 8, 2016 HOD, Hearing Officer Ruff determined that Student did

not need a more restrictive environment than  placement in the SLD classroom at

School A at the beginning of the 2015-2016 school year.  The student did not display

emotional and behavioral issues.   was friendly and helpful but was sometimes a

follower of older students.  Student had begun to attend class more regularly in the

2016-2017 school year and had the potential to gradually transition to general

education.  In his decision, Hearing Officer Ruff determined that DCPS met its burden

of persuasion that it had provided Student an appropriate IEP and placement/setting/

location of services during the 2015-2016 school year and that it had timely and

appropriately updated Student’s IEP through September 2016.  However, Hearing

Officer Ruff also determined that the Petitioner had met her burden of persuasion that

DCPS had denied Student a FAPE by not sufficiently addressing Student’s school

attendance issues in the last two advisory periods of the 2015-2016 school year and by

not providing timely Extended School Year (ESY) services.  For relief, Hearing Officer

Ruff ordered, inter alia, that DCPS fund an independent psychological evaluation of

Student, and upon receipt of the evaluation, to convene Student’s IEP team to review 

disability classification, update  IEP as appropriate and determine Student’s ongoing

placement and location of services for the rest of the 2016-2017 school year.  Exhibit R-

13.
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Additional Findings of Fact

After considering all of the evidence received at the due process hearing on June

6 and 13, 2017, as well as the argument of counsel, this hearing officer’s additional

findings of fact are as follows:

1. Student resides in the District of Columbia with Grandmother.  Testimony

of Grandmother.  Student is eligible for special education under the IDEA disability

classification Specific Learning Disability (SLD).  Exhibit R-16.

2. At the present time, Student continues to attend School A.  Testimony of

Grandmother.

3. On October 3, 2016, Clinical Social Worker developed a revised BIP for

Student to address emotional disengagement/withdrawal, noncompliance with

classroom and school rules and disruptive behavior in the classroom.  The BIP

interventions included weekly behavior support services, calm and private verbal

prompts when off task, participation in activities to increase self-confidence and self-

esteem, teaching Student to use nonverbal clues to request assistance, having Student

identify support persons for when  needs a break or is experiencing difficulty, the use

of an attendance monitoring form to assure Student gets to class on time and notifying

Clinical Social Worker when disciplinary concerns arise to avoid unnecessary

consequences.  Exhibit P-18.

4. On October 17, 2016, School A convened an IEP team meeting for the

annual review of Student’s IEP.  Grandmother, Petitioner’s Counsel and an educational

advocate for Mother participated in the meeting.  Case Manager reported that Student

was doing well in math, but  was sleeping in  English class.  Clinical Social Worker

reported that Student had started very strong in the behavioral area, but had started to
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taper off.  He stated that overall, Student had been making progress with  goals,

showing stronger confidence and self-esteem in some areas.  He advised that an updated

Functional Behavioral Assessment (FBA) and BIP would be completed for Student.  The

LEA Representative informed Grandmother that Student would be placed on an

attendance card, which  was to pick up in the attendance office every morning.  The

IEP team decided that Student’s disability classification would continue to be SLD. 

Exhibit P-28.  Student’s Special Education and Related Services were left unchanged at

26.5 hours per week of Specialized Instruction and 240 minutes per month of

Behavioral Support Services, all outside general education.  Exhibit R-16.   The setting

for Student’s special education remained the Specific Learning Support (SLS) classroom

at School A.  Testimony of Case Manager. 

5. On November 9, 2016, Licensed Psychologist conducted an Independent

Educational Evaluation (IEE) comprehensive psychological evaluation of Student,

funded by DCPS as ordered in the October 8, 2016 HOD.  This psychologist had

previously evaluated Student in March 2013.  In her January 24, 2017 report, Licensed

Psychologist reported that on the Woodcock Johnson Cognitive (WJ-IV Cognitive),

Student received an IQ score of 66, which is a score in the Very Low range of

functioning, and is commensurate with testing  received almost four years earlier.  On

the Woodcock Johnson Tests of Achievement (Form A) (WJ-IV Achievement), Student

received the following scores: Reading = 74 (Low); Math = 43 (Very Low); and Written

Language = 71 (Low). Licensed Psychologist reported that based on the testing she

administered, Student is a  with a Specific Learning Disability; that 

evidences significant deficits in all academic areas that will require full time special

education support; that  academic scores have remained stagnant over the past three
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years of  life; that  math standardized score had dropped significantly (Math score

2013 = 62; Math score 2016 = 43); and that Student’s score on the Bender Visual-Motor

Gestalt Test was poorly developed and suggested the need for occupational therapy (OT)

services in the school setting.  Licensed Psychologist reported that Student continued to

meet criteria for Other Specified Anxiety Disorder and ADHD and that  has a learning

disability in all academic subjects.  As she had in her 2013 report, Clinical Psychologist

asserted that Student needed an educational placement in a full time, therapeutic,

stand-alone, special education school for young people with learning disabilities, ADHD,

and an Emotional Disturbance.  Exhibits P-17, P-23.

6. In February 2017, DCPS PSYCHOLOGIST reviewed Licensed Psychologist

IEE comprehensive psychological evaluation of Student.  In her February 13, 2017

report, DCPS Psychologist took issue with Licensed Psychologist’s conclusions.  DCPS

Psychologist wrote in her report that overall data continued to suggest that Student is

still academically struggling in the classroom; that  cognitive abilities indicate  is

functioning within the Low Average range; that academically, Student was not

performing on grade level and requires differentiated instruction to meet IEP goals; that

classroom teachers have not observed behaviors which are indicative of a student with

emotional disturbance; that the difficulties which Student is experiencing are outside of

the school setting and do not impact  ability to receive an education; that there was a

lack of empirical data such as a triangulation to substantiate the existence of anxiety and

depression, as reported by Licensed Psychologist; that Licensed Psychologist relied on

responses from Grandmother and a teacher on behavior assessment scales, but set aside

Student’s behavior self-assessment results which indicated Average responses and that

in order to rule in or out the existence of depression and anxiety, more than one
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behavior assessment tool must be utilized.  DCPS Psychologist asserted that Student

continued to

meet the criteria of a Specific Learning Disabled student.  In her report

recommendations, DCPS Psychologist recommended that DCPS was not in agreement

with Student needing a full time therapeutic school, that School A is able to meet the

goals in  IEP and that a change in Student’s disability classification was not

warranted.  Exhibit R-20.

7. On February 16, 2017, DCPS convened Student’s IEP team at School A to

review Licensed Psychologist’s psychological evaluation of Student.  Grandmother and

Petitioner’s Counsel attended the meeting by telephone.  School Psychologist reviewed

Licensed Psychologist’s report and stated that Student’s disability classification should

remain SLD and that School A could meet Student’s needs.  LEA Representative stated

that the school representatives did not agree that Student needed a full-time educational

placement outside of School A and that Student continued to make progress at School A. 

Grandmother and Petitioner’s Counsel stated that Student continued to have attendance

concerns.  The parent did not agree with the IEP team’s decision not to change Student’s

disability classification to Multiple Disabilities (MD) as recommended in Licensed

Psychologist’s report.  Case Manager stated that Student may need an eye examination. 

The team did not revise Student’s October 17, 2016 IEP.  Exhibit P-27.

8. On or before April 6, 2017, Student’s vision and hearing were screened by

Children’s School Services.  Student passed both exams.  Student’s visual acuity tested at

20/20 in both eyes.  Exhibit R-22. These exam results were forwarded to Petitioner’s

Counsel.  Representation of Petitioner’s Counsel. 

9. In the current school year, Student had the following reported days absent
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from school: Term 1 - 8 days; Term 2 - 4 days; Term 3 - 6 days; Term 4 - 4 days.  Of

these total 22 days absent, 19 days were unexcused.  Student was also reported tardy 14

times over the school year.  Exhibit R-24.

10. Student’s end-of-term grades for all four quarters in the 2016-2017 school

year were B’s and C’s except for an F in Art for the 2nd quarter and A’s in Career

Exploration and Swimming.  Exhibit R-25.

11. Nonpublic School is a full-time, stand alone, therapeutic day school in

suburban   The private school serves students with SLD, Intellectual

Disabilities, high functioning Autism Spectrum Disorder and other disabilities.  Some

70 percent of the Students are classified MD.  There are no non-disabled students

enrolled.  The school-wide student to teacher ratio is 3:1.   The school has a current

Certificate of Approval issued by the D.C. Office of the State Superintendent of

Education (OSSE).  The annual cost is around $63,000.   Student visited the school

several times prior to the last due process hearing.   has been accepted in the

program.  The proposed classroom for Student has 6 students now, instructed by a

certified teacher, a co-teacher and a certified behavior counselor.  Testimony of Director

of Admissions.

CONCLUSIONS OF LAW

Based upon the above findings of fact and argument of counsel, as well as this

hearing officer’s own legal research, the conclusions of law of this hearing officer are as

follows:

Burden of Proof

As provided in the  D.C. Special Education Student Rights Act of 2014, the party

who filed for the due process hearing, the Petitioner in this case, shall bear the burden of
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production and the burden of persuasion, except that where there is a dispute about the

appropriateness of the student’s IEP or placement, or of the program or placement

proposed by DCPS, the District shall hold the burden of persuasion on the

appropriateness of the existing or proposed program or placement; provided that the

Petitioner shall retain the burden of production and shall establish a prima facie case

before the burden of persuasion falls on the District. The burden of persuasion shall be

met by a preponderance of the evidence.  See D.C. Code § 38-2571.03(6).

Analysis

A.

Has DCPS failed to evaluate Student in all areas of suspected disabilities
by not ensuring that a vision assessment of Student has been conducted
since acknowledging the need for testing in February 2017?

When Petitioner filed her due process complaint on March 30, 2017, DCPS had

not yet conducted a vision screening of Student as had been recommended by Case

Manager at the February 6, 2017 IEP team meeting.  Student’s vision and hearing were

screened by Children’s School Services in early April 2016.   passed these exams and

the results were promptly provided to Petitioner’s Counsel.   I find, therefore, that DCPS

has not failed to conduct a vision assessment of Student.   Petitioner’s Counsel argued

that even if Student’s vision is not impaired, DCPS was still required to take the vision

assessment results to Student’s IEP team to review.  I find that Petitioner has not met

her burden of persuasion on this claim.  Had Student not passed the vision screening,

further action by DCPS would have been expected.  However, since Student passed both

the vision and hearing screenings,  IEP team did not need this information to

determine  educational needs.  Cf. 34 CFR § 300.3014(c) (Public agency must ensure

that assessment tools and strategies that provide relevant information that directly
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assists persons in determining the educational needs of the child are provided.)

B.

Has Student been denied a FAPE since the beginning of the 2016-2017 school
year by DCPS’ failing to identify  multiple disabilities on  IEP, failing to
provide an appropriate educational setting, failing to provide for a sufficiently
restrictive environment, failing to provide sufficient special education outside the
general education setting, failing to provide sufficient behavioral support
services, and failing to provide in Student’s IEP appropriate present levels of
performance and annual goals?

In the October 8, 2016 HOD, Hearing Officer Ruff determined that DCPS had

met its burden of persuasion that it had provided Student an appropriate IEP during the

2015-2016 school year and that it had timely and appropriately updated Student’s IEP

through September 2016.  Hearing Officer Ruff ordered DCPS to fund an independent

psychological evaluation of Student, and upon receipt of the evaluation, to convene

Student’s IEP team to review  disability classification, update  IEP as appropriate

and determine Student’s ongoing placement and location of services for the rest of the

2016-2017 school year.  Licensed Psychologist did not complete the independent

evaluation of Student until January 24, 2017.  Therefore, Petitioner’s claim that DCPS

failed to ensure that Student’s IEP was appropriately revised relates back only to the

District’s receipt of the January 24, 2017 independent psychological evaluation – not to

the beginning of the 2016-2017 school year.

After receiving the independent psychological evaluation, DCPS timely convened

Student’s IEP team on February 16, 2017 to review the assessment.  However, DCPS did

not ensure that the IEP team updated Student’s IEP as ordered by Hearing Officer Ruff. 

Instead, at the February 16, 2017 IEP team meeting, DCPS’ psychologist informed the

team that she disagreed with Licensed Psychologist’s recommendations, notably with
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her recommendations that Student’s disability classification be changed from SLD to

MD and that Student required placement in a separate special education day school. 

The IEP team did not make the changes recommended by Licensed Psychologist and did

not update Student’s October 17, 2016 IEP.  Petitioner contends that this was a denial of

FAPE.

Specifically, Petitioner complains that DCPS allegedly denied Student a FAPE by

not ensuring that Student’s October 17, 2016 IEP was revised to change  disability

classification from SLD to MD, that the IEP annual goals and present levels of

performance were appropriately revised and that Student’s educational placement was

changed to a full-time special education setting in a special school.  DCPS argues that at

the time of the February 16, 2017 IEP team meeting, the October 17, 2016 IEP continued

to be appropriate for Student and that no changes to the IEP were warranted.  DCPS

holds the burden of persuasion on this claim.

Before reaching the substance of Petitioner’s claims concerning the alleged

inappropriateness of Student’s IEP, I address the failure of DCPS to ensure that

Student’s IEP was updated upon receipt of Licensed Psychologist’s comprehensive

psychological evaluation.  An assessment to determine whether a student’s services

should be increased or decreased is considered a reevaluation under the IDEA

regulations, 34 CFR § 300.15.  See Letter to Sarzynski, 51 IDELR 193 (OSEP 2008).

Upon receipt of a such a reevaluation, the IDEA requires the District to convene the

child’s IEP team to review and revise, as appropriate, the child’s IEP.  See 34 CFR §

300.324(b)(ii)(B).  Hearing Officer Ruff ordered the independent psychological

reevaluation of Student expressly for the purpose of determining whether Student’s

ongoing placement and location of services should be changed.  Under 34 CFR §
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300.324(b)(ii)(B), upon receipt and review of the HOD-ordered independent

psychological reevaluation, the IEP team was required to review and update Student’s

IEP, even if it decided to make no changes to Student’s disability classification, services

or educational placement. It appears that at the February 16, 2017 IEP team meeting,

Student’s IEP team did not update the October 17, 2016 IEP because the school

members of the IEP team disagreed with Licensed Psychologist’s recommendations. 

This was a procedural violation of the IDEA.

 Turning next to Petitioner’s IEP claims, I address whether, as of the February 16,

2017 IEP team meeting date, the October 17, 2016 IEP, without revision, was

appropriate for Student.  In Moradnejad v. District of Columbia, 177 F. Supp. 3d 260

(D.D.C. 2016), the Court adopted the Report and Recommendation of U.S. Magistrate

Judge G. Michael Harvey, which explained how a court or a hearing officer must assess

an IEP.  “The Supreme Court explained in [Bd. of Educ. v. Rowley, 458 U.S. 176, 102

S.Ct. 3034, 73 L.Ed.2d 690 (1982)] that a court’s assessment of an IEP involves two

inquiries:

First, has the State complied with the procedures set forth in the [IDEA]?
And second, is the [IEP] developed through the [IDEA’s] procedures
reasonably calculated to enable the child to receive educational benefits? If
these requirements are met, the State has complied with the obligations
imposed by Congress and the courts can require no more.

Rowley, 458 U.S. at 206–07, 102 S.Ct. 3034. Courts have consistently underscored that

the “appropriateness of an IEP is not a question of whether it will guarantee educational

benefits, but rather whether it is reasonably calculated to do so.” K.S. v. Dist. of

Columbia, 962 F.Supp.2d 216, 221 (D.D.C.2013) (citing Thompson R2–J Sch. Dist. v.

Luke P. ex rel. Jeff P., 540 F.3d 1143, 1148–49 (10th Cir.2008)).  Moradnejad at 274-75. 

In Endrew F. ex rel. Joseph F. v. Douglas Cty. Sch. Dist. RE-1, 137 S. Ct. 988, 999
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(2017), the U.S. Supreme Court explained that “[t]o meet its substantive obligation

under the IDEA, a school must offer an IEP reasonably calculated to enable a child to

make progress appropriate in light of the child’s circumstances.”

Although, as explained above, DCPS erred in not ensuring that Student’s IEP

team developed an updated IEP at the February 16, 2017 meeting, the Petitioner has not

sought relief for DCPS’ failure to comply with the IDEA’s procedural requirements. 

Therefore, I turn to the second, substantive, prong of the Rowley/Endrew F. inquiry: As

of the February 16, 2017 IEP team meeting, was the October 17, 2016 IEP reasonably

calculated to enable Student to make progress appropriate in light of  individual

circumstances?

Petitioner first complaints about the decision of the February 16, 2017 IEP team

not to change Student’s IEP disability classification from SLD to MD to reflect Licensed

Psychologist’s diagnoses of Anxiety Disorder and ADHD, in addition to Student’s

recognized Specific Learning Disability.  In her testimony, Licensed Psychologist opined

that Student should be classified as Multiply Disabled. Case Manager opined to the

contrary that SLD was the appropriate classification for Student and she testified that

Student seemed like a “normal teenager” and she did not have any behavior problems

with Student at school.  Clinical Social Worker testified that overall, Student was not a

behavior concern this school year and he opined that Student’s behaviors were not in

line with an ED classification.  Special Education Teacher testified that he was able to

redirect Student if  behavior problems come up.

In this matter, I found the opinions of DCPS’ experts more credible than that of

Licensed Psychologist.  Licensed Psychologist acknowledged that she has testified as an

expert in over ten due process hearings in the current calendar year – always for the
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parent.  Licensed Psychologist did not speak with Student’s teachers at School A and she

only observed Student in the classroom for 20 minutes.  She conceded that during this

classroom observation, Student did not demonstrate behaviors of concern.   

Moreover, assuming that Student could meet eligibility criteria for another IDEA

disability impairment, such as ED or OHI, that does not show the IEP was inadequate. 

The IDEA does not require that the disability classification be identified in the IEP.  See,

e.g. Letter to Anonymous, 48 IDELR 16 (OSEP 2006) (Child’s identified needs, not the

child’s disability category, determine the services that must be provided to her); Heather

S. v. State of Wis., 125 F.3d 1045, 1055 (7th Cir. 1997) (IDEA not concerned with labels,

but with whether a student is receiving a FAPE.)  I conclude that DCPS has met its

burden of persuasion the October 17, 2016 IEP is not inappropriate for listing SLD as

Student’s disability.

Petitioner next alleges that the Present Levels of Academic Performance (PLOP’s)

and annual goals in Student’s October 17, 2016 IEP are not appropriate.  Petitioner’s

expert, Educational Advocate, testified that the PLOP’s should have been updated by

Student’s IEP team after DCPS received Licensed Psychologist’s January 24, 2017

independent psychological evaluation report.  I agree.  Student’s PLOP’s in the October

17, 2016 IEP were carried over, mostly unchanged, from  October 30, 2015 IEP. 

Notably, the present levels for Written Expression and Emotional, Social and Behavioral

Development were repeated verbatim.  However, DCPS’ experts, Case Manager and

Special Education Teacher, testified that Student has made good academic progress in

the 2016-2017 school year.  Clinical Social Worker similarly testified that Student was

now making “good decisions” and had definitely made social-emotional progress.  It

follows that by the time of the February 16, 2017 IEP meeting, Student’s PLOP’s from 
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October 30, 2015 IEP were no longer accurate statements of  academic achievement

and functional performance.  See 34 CFR § 300.320(a)(1).  The PLOP’s should also have

been updated to incorporate, at least, the relevant undisputed test data from the

independent psychological reevaluation, including  WJ-IV Achievement scores.

With regard to the IEP annual goals, the IDEA requires that IEPs include, among

other things: . . . ‘a statement of measurable annual goals, including academic and

functional goals, designed to . . . meet the child’s needs that result from the child’s

disability to enable the child to be involved in and make progress in the general

education curriculum . . . [and] meet each of the child’s other education needs that

result from the child’s disability’ . . . [and] ‘a description of how the child’s progress

toward meeting the[se] annual goals . . . will be measured.’”  N.S. ex rel. Stein v. District

of Columbia, 709 F. Supp. 2d 57, 60 (D.D.C. 2010), citing 20 U.S.C. § 1414(d)(1)(A)(i).

Case Manager’s testimony was unrebutted that the October 17, 2016 IEP goals for

Reading and Written Expression remained appropriate.  However, Special Education

Teacher testified that Student had made progress on  Mathematics goals since the

IEP was last revised in October 2016.  Clinical Social Worker conceded that Student’s

behavioral goals had not been updated since the October 2015 IEP, even though  had

made social-emotional progress.  I conclude that, except for the annual goals for

Reading and Written expression, as of February 16, 2017, the annual goals in the

October 17, 2016 IEP were not designed to meet Student’s present needs that result

from  disability.  Accordingly, I find that the PLOP’s and annual goals in the October

17, 2016 IEP must be reviewed and appropriately revised.

Lastly, Petitioner asserts that at the February 16, 2017 IEP meeting, Student’s

educational placement should have been changed from 26.5 hours per week of
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Specialized Instruction outside of general education to a full-time special education

setting in a special school.  DCPS responds that Student is making progress in 

present setting and that the SLS program at School A is a suitable placement for 

The IDEA contemplates a continuum of educational placements to meet the

needs of students with disabilities. Depending on the nature and severity of his

disability, a student may be instructed in regular classes, special classes, special schools,

at the home, or in hospitals and institutions.  See 5E DCMR § 3012, 20 U.S.C. §

1412(a)(5), 34 CFR § 300.115.  The Act requires that students with disabilities be placed

in the “least restrictive environment” so that they can be educated in an integrated

setting with students who are not disabled to the maximum extent appropriate.  See,

e.g., Smith v. District of Columbia,  846 F.Supp.2d 197, 200 (D.D.C. 2012).  “Special

classes, separate schooling, or other removal of children with disabilities from the

regular educational environment” should occur only if “the nature or severity of the

disability is such that education in regular classes with the use of supplementary aids

and services cannot be achieved satisfactorily.” Moradnejad v. District of Columbia, 177

F. Supp. 3d 260, 279 (D.D.C. 2016) (quoting 34 C.F.R. § 300.114(a)(2)(ii).

DCPS’ witnesses testified credibly that Student is making educational progress in

 current setting at School A.  Case Manager testified that Student is very capable and

making steady progress in Reading and Written Expression this school year.   Special

Education Teacher testified that Student’s math grades are much better this school year

and that  has started grasping math concepts and helps explain them to other

students.  The teacher opined that 26.5 hours per week of Specialized Instruction in

Student’s IEP is appropriate because Student is able to get individualized attention

when  needs it.  Clinical Social Worker testified that Student has age-appropriate
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relationships with  peers at School A.  Student’s grades for the last term of 2016-2017

school year were satisfactory in all subjects and, as of the 3rd reporting period,  was

reported to be progressing on all of  IEP goals which had been introduced.

Petitioner’s expert, Licensed Psychologist, opined that Student requires

placement in a full-time, therapeutic, separate school.  Licensed Psychologist made

substantially similar recommendations in her April 21, 2013 psychological evaluation

report, Exhibit P-23, including that Student should receive services in a full time, small,

therapeutic school.  That recommendation was not followed and Student performed well

academically and behaviorally the following school year in the self-contained SLD

classroom at School A.  (  made honor roll and was awarded as the most improved

student.)  Moreover, as noted above in this decision, Licensed Psychologist did not talk

to Student’s teachers at School A, and in her short classroom observation at the school,

she did not observe Student’s demonstrating any behaviors of concern.  I find that DCPS

has met its burden of persuasion that the nature and severity of Student’s disability is

not such that  requires separate schooling, segregated from  non-disabled peers.

Petitioner also alleged that Student’s IEP Behavioral Support Services were

insufficient.  However, Clinical Social Worker, who provides counseling services to

Student, testified that Student did not need more than the 240 minutes per month of

services specified in the IEP and Petitioner’s Expert, Licensed Psychologist opined that

240 minutes per month were appropriate.  DCPS met its burden of persuasion that

Student’s IEP Behavioral Support Services are adequate.

In summary, I find that DCPS did not meet its burden of proof that as of the 

February 16, 2017 IEP team meeting, Student’s IEP was reasonably calculated to enable

 to make progress “appropriate in light of the his circumstances.”  See Endrew F.,
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supra.  This was a denial of FAPE.  Specifically, the October 17, 2016 IEP present levels

of performance and annual goals were out-of-date and required revision.  The special

education and related services and supplementary aids and services in the IEP must

then be calculated to enable the child to advance appropriately toward attaining 

annual goals.  See 34 CFR § 300.320(a)(4).  Therefore, I will order DCPS to reconvene

Student’s IEP team to review and revise  IEP in accordance with the IDEA and this

decision.

Grandmother also requested an award of compensatory education to compensate

Student for the denials of FAPE alleged in her complaint.  Licensed Psychologist

proposed a compensatory education plan, Exhibit P-15, which assumes, mistakenly, that

the issue in this case was failure to provide an appropriate IEP for the entire 2016-2017

school year, rather than failing to revise Student’s IEP at the February 16, 2017 IEP

meeting.  Licensed Psychologist’s compensatory education recommendations are

therefore not credible.

In Lee v. District of Columbia, 2017 WL 44288 (D.D.C. Jan. 3, 2017), the U.S.

District Court pronounced that a hearing officer cannot deny a compensatory education

award simply because she is left wanting for more evidence.  In this case, there is no

other acceptable option.  The hearing evidence does not show whether Student suffered

any harm as a result of the decision of the February 16, 2017 IEP team not to update 

IEP, and considering the nature of the violation (failure to update PLOP’s and annual

goals) and the relatively short time period concerned, I find it would be unreasonable to

order a compensatory education assessment to assess for harm.  See B.D. v. District of

Columbia, 817 F.3d 792, 800. (D.C. Cir. 2016) (Hearing officer should not hesitate to

order further compensatory education assessments if needed.)  For that reason, I will
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deny without prejudice, the Petitioner’s request for a compensatory education award. 

The U.S. Supreme Court has recently emphasized that the core of the IDEA is the

collaborative process between the parents and the school officials to fashion the IEP.

Endrew F., supra, 137 S. Ct. 988 at 994 (citing 20 U.S.C. § 1414).  In the event that the

Petitioner and the school members of Student’s IEP team are unable, collaboratively, to

reach agreement on the content of an appropriate revised IEP for Student, Petitioner

may renew her request for compensatory education for Student in any subsequent

proceeding.

ORDER

Based upon the above Findings of Fact and Conclusions of Law, it is hereby

ORDERED:

1. Within 21 business days of the date of this decision, DCPS shall convene
Student’s IEP team to review and revise Student’s IEP in conformity with
34 CFR § 300.320, et seq. and with this decision;

2. Petitioner’s request for a compensatory education award for the denial of
FAPE found in this decision is denied without prejudice and

3. All other relief requested by the Petitioner herein is denied. 

Date:       June 20, 2017              s/ Peter B. Vaden                      
Peter B. Vaden, Hearing Officer
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NOTICE OF RIGHT TO APPEAL

This is the final administrative decision in this matter.  Any party aggrieved by
this Hearing Officer Determination may bring a civil action in any state court of
competent jurisdiction or in a District Court of the United States without regard to the
amount in controversy within ninety (90) days from the date of the Hearing Officer
Determination in accordance with 20 U.S.C. § 1415(i).

cc: Counsel of Record
Office of Dispute Resolution
OSSE Division of Specialized Education
DCPS Resolution Team




