
DISTRICT OF COLUMBIA 
OFFICE OF THE STATE SUPERINTENDENT OF EDUCATION 

Office of Dispute Resolution 
810 First Street, N.E., 2nd Floor 

Washington, DC 20002 
 

STUDENT,1     ) 
through PARENT,   ) Hearing Officer:  NaKeisha Sylver Blount  
Petitioner,    ) 
      )  Case No:  2017-0130 
v.      ) 
                                            ) Date Issued: June 13, 2017 

District of Columbia Public Schools  ) 
 Respondent.    )  
 

 
Hearing Officer Determination 

  
SUBJECT MATTER JURISDICTION 

Subject matter jurisdiction is conferred pursuant to the Individuals with Disabilities 
Education Act (“IDEA”), as modified by the Individuals with Disabilities Education 
Improvement Act of 2004, 20 U.S.C. Section 1400 et. seq.; the implementing regulations for the 
IDEA, 34 Code of Federal Regulations (“C.F.R.”) Part 300; Title V, Chapter E-30, of the District 
of Columbia Municipal Regulations (“D.C.M.R.”); and D.C. Code 38-2561.02(a). 
  

PROCEDURAL BACKGROUND 
This is a due process complaint (“DPC”) proceeding pursuant to the Individuals with 

Disabilities Education Act (“IDEA”), as amended, 20 U.S.C. §§1400 et seq.  
  

The DPC was filed on May 8, 2017 by Petitioner (Student’s parent), a resident of the 
District of Columbia, against Respondent, District of Columbia Public Schools (“DCPS”).  On 
May 18, 2017, Respondent filed its timely Response, denying that Respondent denied Student a 
free appropriate public education (“FAPE”).   
 

The parties convened a Resolution Session Meeting (“RSM”) in this matter on May 23, 
2017.  The parties did not reach an agreement during the RSM; however, they agreed to keep the 
resolution process open for the entire 30-day resolution period. The DPC contains discipline 
related allegations; therefore, the case must proceed on the expedited timeline.  The DPH had to 
conclude by June 7, 2017 (20 school days after the DPC was filed).  The final decision is due by 
June 13, 2017 (10 school days after the DPH concluded on May 30, 2017). 

 
The undersigned Impartial Hearing Officer (“IHO” or “Hearing Officer”) convened a 

Prehearing Conference (“PHC”) on May 22, 2017, during which the parties discussed and 

                                                 
1 Personal identification information is provided in Appendix A. 
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clarified the issues and the requested relief.  At the PHC, the parties agreed that five-day 
disclosures would be filed by May 23, 2017 and that the DPH would be held on May 30, 2017.  
The PHC was summarized in the Pre-Hearing Conference Summary and Order (the “PHO”) 
issued on May 23, 2017. 
 

The DPH was held on May 30, 2017 at the Office of Dispute Resolution, 810 First Street, 
NE, Room 2004.  Petitioner elected for the hearing to be closed.  Petitioner was represented by 
[PETITIONER’S COUNSEL], Esq., and DPCS was represented by [RESPONDENT’S 
COUNSEL], Esq.  
 

Petitioner’s and Respondent’s disclosures were timely filed.  At the DPH, Petitioner’s 
exhibits P-1; P-2 and P-5 through P-9 were admitted without objection.  Petitioner’s exhibits P-
12 through P-17 were admitted over Respondent’s objection.  Petitioner’s exhibits P-10 and P-11 
were not offered into evidence.  Respondent’s exhibits R-3 and R-17 were admitted into 
evidence without objection.  Respondent’s exhibits R-4; R-13; R-14; R-15 were admitted over 
Petitioner’s objection.  Respondent’s exhibits R-2; R-5; R-6; R-7; R-8; R-9; R-10; R-11; R-12 
and R-16 were not offered into evidence. 

 
Petitioner called the following witnesses at the DPH:  
(a) Parent 
(b) Psychologist (Parent)2 
 
Respondent called the following witnesses at the DPH:  
(a) Special Education Coordinator 
(b) School Social Worker3 

 
Petitioner and Respondent gave oral closing arguments. 

 
ISSUES 

As discussed at the PHC and reflected in the PHO, the following issues were presented 
for determination at the DPH:4 

 
(a) Whether DCPS denied Student a FAPE by failing to make a correct and/or 

appropriate manifestation determination on or around March 17, 2017. 
(b) Whether DCPS denied Student a FAPE by failing to provide Student with an 

interim alternative setting and/or an appropriate interim alternative setting from at 
least March 8, 2017 through April 10, 2017. 

                                                 
2 Qualified, over Respondent’s objection, as an expert in clinical psychology. 
3 Qualified, over Petitioner’s objection, as an expert in school social work. 
4 During the DPH, Petitioner withdrew what were listed in the PHO as issues (d) and (e).  The withdrawal 
of issue (d), prior to the start of testimony, is deemed to be without prejudice.  The withdrawal of issue 
(e), toward the close of the DPH and following the completion of all testimony, is deemed to be with 
prejudice. 
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(c) Whether DCPS significantly impeded Parent’s right to participate in the decision 
making process regarding the provision of FAPE to Student by failing to include 
Parent in the determination of an interim alternative educational setting. 

 
 RELIEF REQUESTED 

 Petitioner requested the following relief, as modified during the DPH:  
(a)   a finding that Student has been denied a FAPE based on the issues alleged; 
(b)  an Order that DCPS convene Student’s IEP team to discuss and determine 

appropriate compensatory education for the denials of FAPE alleged in the 
complaint.  In the alternate, an Order that DCPS fund an independent evaluation 
at market rate to determine appropriate compensatory education and, following 
that evaluation, that Petitioner be permitted to bring a due process complaint and 
present facts at a due process hearing, from which the assigned hearing officer 
would fashion an appropriate compensatory education award. 

 
FINDINGS OF FACT 

1.  Student is [AGE] years old and is in the [GRADE] grade.  Student resides in 
Washington, D.C. with Parent.1 

 
2. Student is eligible for special education services under the disability classification 

“Multiple Disabilities (Emotional Disturbance and Other Health Impairment).”   current IEP, 
from October 20, 2016, provides 25 hours per week of specialized instruction outside the general 
education setting and 480 minutes per month of behavioral support services outside the general 
education setting.5 

 
  3. Student is diagnosed with Attention Deficit Hyperactivity Disorder (“ADHD”); 

Mood Disorder, not otherwise specified; Adjustment Disorder and Oppositional Defiant Disorder 
(“ODD”).  The symptoms of Student’s diagnosed conditions are exacerbated by the intense pain 
and sense of rejection  feels because  father generally does not make himself available to 
Student, and is relatively more involved with .6 

 
  4. Student received an independent comprehensive psychological evaluation in 

December 2012, noting at that time that Student already had a “longstanding history of 
emotional, behavioral and academic problems.”7 

  
  5. As of 2012, Student’s cognitive ability measured generally in the very 

low/low/low average range.  Student’s academic functioning fell generally in the below 
average/average range.  Most of  social-emotional functioning fell in the at-risk and clinically 
significant range.8 

 

                                                 
5 P-7. 
6 P-4-3. 
7 P-1-3. 
8 P-1-6 through P-1-15 
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  6. As reflected in Student’s January 2016 DCPS psychological reevaluation, Student 
has significant difficulty establishing and maintaining positive peer relationships with both peers 
and adults.   has difficulty regulating  emotions, and responding in an appropriate manner 
under normal circumstances.9 

 
  7. Student received a psychiatric evaluation through the Department of Behavioral 

Health on July 13, 2016.10  As of the time of the MDR, Petitioner had not provided to DCPS a 
copy of the psychiatric evaluation.11   

 
  8. Student has had several psychiatric hospitalizations.  Between 2009 and 2011,  

received multiple psychiatric hospitalizations for “acting out,” emotional meltdowns, suicidal 
ideations, and suicidal attempts. 

 
9. Student has a long history of violence and aggression, including in school.  Prior 

to starting Kindergarten,  was dismissed from  first school environment for stabbing a 
classmate with a fork.   has bounced around to, and been kicked out, of various schools.  As of 
2012, Student had already attended six schools, most of which  was asked to leave due to  
behavior.12 

 
10. Student has had multiple in-school and out-of-school suspensions throughout  

school career, including during the 2016-2017 school year.13 
 

11. On March 8, 2017, two students other than Student were standing in the cafeteria 
talking to each other.  Student, who had also been in the cafeteria, walked out of the cafeteria and 
came back in through a different door.  When Student walked back into the cafeteria, other 
students had their cellphones out and began recording video. Student suddenly ran over and 
punched one of the two students speaking with each other and the staff member.  The attack was 
unprovoked, and for no readily apparent reason.  The school has video recordings of this series 
of events.14 

 
12. As of the March incident, Student was committed to a juvenile group home 

through a court-involved matter.15 
 
13. On March 17, 2017, District School proposed an expulsion of 365 days for 

Student, though the recommendation was ultimately amended to 45 days suspension.16 
 

                                                 
9 P-4-5 and P-4-6. 
10 P-3. 
11 Testimony of Parent; testimony of School Social Worker. 
12 Testimony of Parent; P-1-4. 
13 P-8. 
14 Testimony of School Social Worker; P-8-2.  The events in this paragraph will subsequently be referred 
to as the “March incident.” 
15 Testimony of Parent. 
16 R-3; R-4-3. 
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14. Student’s multidisciplinary team convened a multidisciplinary review 
determination meeting (“MDR”) on March 17, 2017.17   

 
15. Student’s mother brought to the MDR meeting printouts of direct messages from 

Student’s Instagram account.  The printouts reflected online discussions Student had with peers 
after the March incident, and showed that Student and some other students had some ongoing 
community disagreements (“beef’) with each other.18   

 
16. During the MDR, Student reported that  had punched the other student because 

the other student had previously made a remark about a friend of Student’s who had been killed.  
Student did not say how long prior to the March incident the other student had made the remark.  
However, Student indicated that the other student’s remark had not come the same day as the 
March incident, but rather on a prior day.19 

 
17. Student’s MDR team determined that the March incident was not a manifestation 

of Student’s disability.  The school-based members of the team concluded that Student’s action 
stemmed from rivalry or gang activity between Student’s neighborhood and the other student’s 
neighborhood, and that the incident was not impulsive.  Parent did not agree with the remainder 
of the team, and dissented from the MDR determination. 20 

 
18. During the MDR, the school-based members of the team informed Parent that if 

the suspension were upheld, Student would attend Interim Alternative Placement.  Parent was 
given the opportunity to ask questions about Student attending Interim Alternative Placement.  
She was not provided any additional options, because District School’s position was that Interim 
Alternative Placement was the only available option.  Student’s group home manager and social 
worker assigned to  in connection with  open court matter were present during the 
discussion.  Petitioner’s counsel was not present.21   

 
19.  A disciplinary hearing was held at the Office of Administrative Hearings 

(“OAH”) at the end of March, and the Administrative Law Judge upheld a 45 day suspension for 
Student.   

 
20. Approximately one business day/a couple of calendar days after OAH upheld 

Student’s suspension (during the first week of April), someone from DCPS called Parent to 
inform her that OAH had upheld the suspension, and that Student should report to Interim 
Alternative Placement.  Parent contacted the group home to inform them that Student was 
supposed to report to Interim Alternative Placement.22 
 

                                                 
17 R-4-4. 
18 Testimony of School Social Worker. 
19 Id. 
20 Testimony of Parent; testimony of School Social Worker; R-4-4. 
21 Testimony of School Social Worker; R-4-2; R-4-4. 
22 Testimony of Parent. 
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21. Interim Alternative Placement required a pre-attendance interview before Student 
could begin school there.  Student was not able to have  pre-attendance interview until April 
10, 2017.  Student was not in a placement or receiving educational services from the time of the 
incident on March 8, 2017 until April 10, 2017.23 

 
  22. Prior to the March incident, Student’s school attendance was inconsistent during 

the 2017-2018 school year.  As of March 17, 2017, Student had missed 38 days of school (22 
excused days and 16 unexcused days).24 

 
  23. Student received a Functional Behavior Assessment (“FBA”) through DCPS on 

April 28, 2017.  In addition to  problematic attendance, some of the target behaviors identified 
for the FBA’s focus included Student’s anger issues, poor impulse control, active aggression, and 
defiance.  The FBA indicates that some of  behaviors may be intended to gain social 
acceptance or status; to “save face,” or avoid embarrassment among peers; to assert power; or to 
seek revenge.25 
 

CONCLUSIONS OF LAW 
“Based solely upon evidence presented at the hearing, an impartial hearing officer shall 

determine whether the party seeking relief presented sufficient evidence to meet the burden of 
proof that the action and/or inaction or proposed placement is inadequate or adequate to provide 
Student with a FAPE.”  5 D.C.M.R. E-3030.3.  The burden of proof in an administrative hearing 
is properly placed upon the party seeking relief except that, pursuant to DCMR tit. 5-B § 
2510.16, Respondent carries the burden of persuasion as to issue (a).  The burden of persuasion 
shall be met by a preponderance of the evidence.  Schaffer v. Weast, 546 U.S. 49 (2005).  
Through documentary evidence and witness testimony, the party with the burden of persuasion 
must persuade the impartial hearing officer by a preponderance of the evidence. DCMR 5-
E3022.16; see also, N.G. v. District of Columbia, 556 F.Supp.2d 11, 17 n.3 (D.D.C. 2008). 

 
A hearing officer’s determination of whether a child received a FAPE must be based on 

substantive grounds.  In matters alleging a procedural violation, a hearing officer may find that a 
child did not receive a FAPE only if the procedural inadequacies (i) impeded the student’s right 
to a FAPE; (ii) significantly impeded the parent’s opportunity to participate in the decision-
making process regarding the provision of a FAPE to the parent’s child; or (iii) caused a 
deprivation of educational benefit.  34 C.F.R. 300.513(a). 

 
 
 
 

                                                 
23 Testimony of Parent; R-4-2.  R-4-3 indicates that District School planned to provide work packets to 
Student as of March 17, 2017.  However, the record does not contain sufficient evidence from which the 
undersigned can conclude that the work packets were actually provided; the time range during which the 
work packets, if any, were provided; and/or the contents/quality of any work packets that were provided. 
24 R-1-4. 
25 R-1-2 through R-1-4. 
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(a) Whether DCPS denied Student a FAPE by failing to make a correct and/or 
appropriate manifestation determination on or around March 17, 2017. 

 
Once a student eligible for special education services has been suspended for more than 

ten days in a school year, the LEA must conduct a manifestation determination review (“MDR”) 
to determine whether the conduct in question was a manifestation of the student’s disability, 
including because it “was caused by, or had a direct and substantial relationship to, the child’s 
disability” or because the behavior was “the direct result of the LEA’s failure to implement the 
IEP.”  34 CFR § 300.530(e).  As a result of  disability, Student has significant difficulty 
establishing and maintaining positive relationships with both peers and adults; has difficulty 
regulating  emotions; and has difficulty responding in an appropriate manner under normal 
circumstances.  The undersigned credits the testimony of Psychologist (Parent) that Student has 
difficulty regulating  behavior and mood, does things without considering the consequences, 
and that  is impulsive.   

 
While Psychologist (Parent) had not evaluated or interacted with Student since 2012, the 

opinion she rendered was consistent with the documentary evidence.  While not all students with 
Student’s diagnoses behave as Student did during the March 2017 incident, crediting the 
testimony of Psychologist (Parent), the undersigned concludes that it is more likely than not that 
the March 2017 incident “was caused by, or had a direct and substantial relationship to, the 
child’s disability.”  34 C.F.R. § 300.530(e) (emphasis added).  It is not unreasonable to conclude 
that neighborhood beef was not also a factor in Student’s action.  However, the preponderance of 
the evidence is that the action Student took in response to  feelings about the other student 
was in some substantial sense connected with  difficulty regulating  emotions, anger, 
impulse control, and other aspects of  disability.  The March 17, 2017 MDR determination 
that the March incident was not a manifestation of Student’s disability impeded Student’s right to 
a FAPE and caused  a deprivation of educational benefit.  Respondent does not meet the 
burden of persuasion on this issue. 

 
(b) Whether DCPS denied Student a FAPE by failing to provide Student with an 

interim alternative setting and/or an appropriate interim alternative setting 
from at least March 8, 2017 through April 10, 2017. 

 
When a student with a disability is removed from his/her current placement for 

disciplinary reasons, the LEA must continue to provide educational services to the student to 
participate in the general education curriculum, even if the services are provided in an interim 
alternative educational setting.  As discussed in the Findings of Fact section above, the 
undersigned finds that Student did not receive educational services from approximately March 8, 
2017 through April 10, 2017.  Petitioner meets the burden of proof on this issue.  The lack of 
educational services during this time, including in an interim alternative education setting, 
impeded Student’s right to a FAPE and caused  a deprivation of educational benefit.  
Petitioner meets the burden of proof on this issue. 
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(c) Whether DCPS significantly impeded Parent’s right to participate in the 
decision making process regarding the provision of FAPE to Student by 
failing to include Parent in the determination of an interim alternative 
educational setting. 

 
A student’s “IEP Team determines the interim alternative educational setting for 

services” when a student’s is suspended for more than 10 school days.  34 C.F.R. § 300.531.  
The word “setting” in this context can be interpreted to mean “the environment in which the 
child will receive services, such as an alternative school, alternative classroom, or home setting.”  
See Department of Education, Assistance to States for the Education of Children with 
Disabilities, 71 Fed. Reg. 46719 (August 14, 2006).  While the LEA is not necessarily required 
to have available more than one location meeting the characteristics of a given type of setting, if 
the LEA does have more than one location of each type of setting available (e.g. more than more 
alternative school, if that is the type of setting the team has selected), the LEA may choose which 
of the locations to which to assign the student, unless the IEP team has selected one of the 
locations over the other.  Id.   

 
In this instance, Parent was informed that Student would be assigned to Interim 

Alternative Placement if OAH upheld  45-day suspension; however, the team did not have a 
discussion about whether an alternative school was the appropriate setting for  prior to the 
LEA’s notification to Parent that it only had one available location in the alternative school 
category of settings.  The lack of a discussion about the appropriate type of setting for Student’s 
interim alternative placement prior to the discussion of location significantly impeded Parent’s 
opportunity to participate in the decision-making process regarding the provision of a FAPE to 
Student.  Parent meets the burden of proof on this issue. 

 
Request for Compensatory Education 

 The IDEA gives hearing officers “broad discretion” to award compensatory education as 
an “equitable remedy” for students who have been denied a FAPE. See Reid, supra, 401 F.3d at 
522-23.  The award must “provide the educational benefits that likely would have accrued from 
special education services” that the school district “should have supplied in the first place.” Id. at 
524.  A compensatory education award must “rely on individualized assessments” after a “fact 
specific” inquiry. Id. “In formulating a new compensatory education award, the hearing officer 
must determine ‘what services [the student] needs to elevate him to the position he would have 
occupied absent the school district’s failures.’” Stanton v. Dist. of D.C., 680 F.Supp.2d 201, 206 
(D.D.C. 2010), quoting Anthony v. District of Columbia, 463 F.Supp.2d 37, 44 (D.D.C. 2006); 
Reid, 401 F.3d at 527.  See also, e.g., Turner v. District of Columbia, 2013 WL 3324358, 10-11 
(D.D.C. July 2, 2013). 
 
 Here, Student missed approximately 22 school days between the incident on March 8, 
2017 and April 10, 2017, when Student began attending Interim Alternative Placement.  Given 

 cognitive levels, academic achievement levels and behavioral needs as reflected in the 
December 2012 independent comprehensive psychological evaluation, the January 2016 DCPS 
psychological reevaluation, the April 2017 DCPS FBA, and Student’s October 2016 IEP, the 
undersigned concludes that approximately 2 hours of one-on-one tutoring services and 30 
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minutes of counseling/behavioral support services for each day of missed instruction would 
restore Student to where  would have been, but for the denials of FAPE.   
 
  ORDER26 

Based on the Findings of Fact and Conclusion of Law above, it is hereby ORDERED that: 
 

A. Within seven (7) business days of this Order, DCPS shall fund 44 hours of 
independent tutoring services for Student;  

B. Within seven (7) business days of this Order, DCPS shall fund eleven (11) hours 
of independent counseling/behavioral support services for Student.27  

 
All other relief Petitioner requested in the complaint is DENIED. 

 
 SO ORDERED. 
 

Date: June 13, 2017      /s/ NaKeisha Sylver Blount 
        Impartial Hearing Officer 
Copies to: 
Petitioner (by U.S. mail) 
Petitioner’s Attorney (electronically) 
Respondent’s Attorney (electronically) 
OSSE-SPED (electronically) 
ODR (electronically) 
 
 

NOTICE OF RIGHT TO APPEAL 
 This is the final administrative decision in this matter.  Any party aggrieved by this 
Hearing Officer Determination may bring a civil action in any state court of competent 
jurisdiction or in a District Court of the United States without regard to the amount in 
controversy within ninety (90) days from the date of the Hearing Officer Determination, in 
accordance with 20 U.S.C. §1415(i). 

                                                 
26 During the DPH, the parties stipulated that DCPS will convene an IEP team meeting within 20 school 
days of the start of the 2017-2018 school year to review independent evaluations Respondent authorized 
prior to the start of the DPH, and to review and revise Student’s IEP and BIP, as appropriate. 
27 Services referenced in Order “A” and Order “B” above shall be funded at the DCPS rate.  Parent may 
utilize the hours referenced in Order “B” for counseling services, behavioral support services, and/or a 
combination of the two types of services, as she deems appropriate.   




