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HEARING OFFICER DETERMINATION 
 

Background 

 

Petitioner, an adult Student, pursued a due process complaint alleging that  had 

been denied a free appropriate public education (“FAPE”) in violation of the Individuals 

with Disabilities Education Improvement Act (“IDEA”) because the services on  

Individualized Education Program (“IEP”) were improperly reduced and  was not 

provided appropriate placements.  DCPS responded that Student was provided an 

appropriate IEP and placements.  

 

Subject Matter Jurisdiction 

 

Subject matter jurisdiction is conferred pursuant to IDEA, 20 U.S.C. § 1400, et seq.; 

the implementing regulations for IDEA, 34 C.F.R. Part 300; and Title V, Chapter E-30, of 

the District of Columbia Municipal Regulations (“D.C.M.R.”).  

 

Procedural History 

Following the filing of the due process complaint on 3/20/17, the case was assigned 

to the undersigned on 3/22/17.  The 3/20/17 complaint is identical to the complaint filed on 

1/19/17 as Case No. 2017-0017 and withdrawn without prejudice on 3/17/17.  DCPS filed a 

response on 3/30/17 but did not challenge jurisdiction apart from stating that a portion of 

Petitioner’s claim is barred by the statute of limitations.  The resolution session meeting 

                                                 

 
1 Personally identifiable information is provided in Appendix A, including terms initially set 

forth in italics. 
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took place on 4/13/17, but did not settle the case or shorten the 30-day resolution period, 

which ended on 4/19/17.  A final decision in this matter must be reached no later than 45 

days following the end of the resolution period, as extended by a 10-day continuance, which 

requires a Hearing Officer Determination (“HOD”) by 6/13/17.   

The due process hearing took place on 5/30/17 and 5/31/17 and was closed to the 

public.  Petitioner was represented by Petitioner’s counsel.  DCPS was represented by 

Respondent’s counsel.  Petitioner was present during the entire hearing.   

Petitioner’s Disclosures, submitted on 5/22/17, contained documents P1 through 

P57, which were admitted into evidence without objection.  Respondent’s objection to 

Petitioner’s supplemental disclosure (an updated Compensatory Education Plan) as untimely 

was sustained and the document was not admitted.  Respondent’s Disclosures, submitted on 

5/22/17, contained documents R1 through R17, which were admitted into evidence over 

objections to specific documents, except for R12, which was stricken from the record as it 

pertained to another student.   

Petitioner’s counsel presented 5 witnesses in Petitioner’s case-in-chief (see 

Appendix A): 

1. Student-Attorney 

2. Petitioner/Student 

3. Father 

4. Private Psychologist (qualified over objection as an expert in Clinical 

Psychology) 

5. Principal of Proposed Nonpublic School (qualified over objection as an 

expert in Special Education) 

Respondent’s counsel presented 3 witnesses in Respondent’s case (see Appendix A)  

1. LEA Monitor at Nonpublic School (qualified over objection as an expert in 

Special Education Programming and Placement) 

2. Special Education Coordinator at Public School C (qualified over objection 

as an expert in Special Education Placement and Programming) 

3. School Psychologist at Public School C (qualified without objection as an 

expert in Clinical and School Psychology) 

The issue to be determined in this Hearing Officer Determination is: 

Issue: Whether DCPS denied Student a FAPE by placing  in schools that could 

not provide the full-time special education services  needed in July 2013 and/or April 
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2016, and reducing the hours on  April 2016 IEP (from 26.5 to 20 hours/week) to justify 

the placement decision.  Respondent has the burden of persuasion, if Petitioner establishes 

a prima facie case. 

Petitioner seeks the following relief:   

1. A finding that Student was denied a FAPE. 

2. Within 15 school days, DCPS shall develop and implement an appropriate 

IEP for Student, to include (a) 26.5 hours/week of specialized instruction 

outside general education, and (b) a change in  disability classification to 

Multiple Disabilities, to cover both unspecified anxiety disorder and severe 

specific learning disabilities.2 

3. Within 15 school days, DCPS shall place and fund Student at Proposed 

Nonpublic School.   

4. DCPS shall provide compensatory education for any denial of FAPE in the 

form of (a) 2 years of extended eligibility for special education and related 

services, (b) 280 hours of academic tutoring, and (c) 56 hours of mentoring. 

5. Any other just and equitable relief. 

 

DCPS made an oral motion based on the statute of limitations to dismiss the issue in 

this case as it relates to events in 2013, which was taken under advisement and is hereby 

granted for the reasons discussed below in the Findings of Fact and Conclusions of Law.   

DCPS also made an oral motion for directed findings at the close of Petitioner’s 

case-in-chief, which was denied after argument for the reasons stated in more detail below 

in the Findings of Fact and Conclusions of Law.   

The parties were permitted to submit citations after the hearing, but did not do so.   

Findings of Fact 

 

After considering all the evidence, as well as the arguments of both counsel, the 

Findings of Fact3 are as follows: 

                                                 

 
2  DCPS disputes the jurisdiction of the Hearing Officer to grant this form of relief. 
3 Footnotes in these Findings of Fact refer to the sworn testimony of the witness indicated or 

to an exhibit admitted into evidence.  To the extent that the Hearing Officer has declined to 

base a finding of fact on a witness’s testimony that goes to the heart of the issue(s) under 

consideration, or has chosen to base a finding of fact on the testimony of one witness when 

another witness gave contradictory testimony on the same issue, the Hearing Officer has 

taken such action based on the Hearing Officer’s determinations of the credibility and/or 

lack of credibility of the witness(es) involved. 
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until February 2007.14  A 9/15/08 letter from counsel referenced other attorneys in the case 

who advised that Student and  two siblings were removed from their schools and that 

Student was not attending school anywhere.15   

8. At Public School A (2007/0816) and Public Charter School (2008/09), Student had 

poor attendance and received poor grades with mostly “Ds” and “Fs.”17  Student failed to 

make educational progress at Public School A or Public Charter School.18  Student’s 5/21/08 

IEP at Public School A provided for 20 hours/week of specialized instruction outside 

general education and one hour/week of Speech outside general education and one 

hour/week of “Psychological” outside general education.19  Student’s 11/12/08 IEP at Public 

Charter School provided for 25.5 hours/week of specialized instruction outside general 

education, along with one hour/week of Speech-Language therapy and one hour/week of 

Counseling; Parent added a notation at the bottom of the signature page stating that Parent 

did not agree to placement at Public Charter School and believed Nonpublic School was 

appropriate instead.20   

9. The intake process was underway at Nonpublic School in August 2008; on 9/17/08, 

Student stated that  would be attending Nonpublic School in the future, as  had already 

been accepted there.21  Parents chose Nonpublic School for Student and also had two other 

children at Nonpublic School.22  During the four years Student was at Nonpublic School, 

Father never got along with the administrators; Nonpublic School staff felt threatened by 

Father.23  Nonpublic School staff stated that working with Father was difficult from the 

beginning.24   

10. Nonpublic School only offered a certificate track; LEA Monitor had multiple 

conversations with Parents about diploma versus certificate track.25  Mother agreed with 

Student’s 11/10/09 IEP at Nonpublic School.26  Student’s 11/10/09 IEP meeting notes 

discussed transferring to “Nonpublic School @ Public School C,” where Student would 

have the opportunity to earn a diploma.27  Student’s IEPs at Nonpublic School consistently 

                                                 

 
14 Student-Attorney; P3-6; P1-2; P8-1 (guardian ad litem appointed 6/17/08).   
15 P10-1.   
16 All dates in the format “2007/08” refer to school years. 
17 Student-Attorney; Student; P19-23; P52-1 (as of 4/14/09, Student was absent 41 of 125 

days, which was 33% of the time).   
18 Private Psychologist.   
19 P29-1.   
20 P19-26.   
21 P9-1; P3-4.   
22 LEA Monitor.   
23 Father; Student.   
24 LEA Monitor.   
25 Id.   
26 P32-1.   
27 P32-2; P1-2; cf. P33-4 (10/18/11 IEP notes re Nonpublic School @ Public School C).   
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provided 26.5 hours/week of specialized instruction outside general education and 60 

minutes/week (240/month) of BSS outside general education and consistently noted that 

Student was on the certificate track.28   

11. Neither Student nor Parents consistently attended IEP meetings despite numerous 

attempts to contact them and get them to participate.29  Student “never” went to IEP 

meetings and didn’t want to have anything to do with them.30  Father testified that he often 

wasn’t informed about IEP meetings, which appeared to the undersigned to be contrary to 

documentary and testimonial evidence in the case.31   

12. Transition.  Nonpublic School began considering whether to transition Student back 

to DCPS well in advance of the actual move; on 9/18/12 a Prior Written Notice (“PWN”) 

proposed consideration of a less restrictive environment in 2013 with a “combination” 

setting because of Student’s “tremendous progress” over the last three school years.32  On 

9/21/12 Nonpublic School wrote Parents stating that Student’s IEP team agreed that Student 

was making “substantial growth” in  educational program, beyond what  test scores 

showed, so the IEP team agreed to give consideration to a less restrictive environment for 

the next year (2013/14).33  As part of this process, Nonpublic School sought consent to 

evaluate Student, but was not able to obtain consent from Parents or Student.34  Parents 

opposed Student being evaluated in an effort to keep  from being moved from 

Nonpublic School.35  Student became an adult in this general timeframe (see Appendix A) 

and Nonpublic School repeatedly tried to explain the educational implications to Student 

and Parents, with limited success.36   

13. Formal observation of Student (on 10/2/12 and later) concluded that Student is “most 

likely capable” of functioning in a less restrictive environment with appropriate supports, 

however Parents would not discuss that alternative.37  The 12/4/12 and 3/5/13 observations 

explained that Student was with the “highest functioning kids” at Nonpublic School, but was 

capable of more advanced work.38   

                                                 

 
28 P32-1,8,14 (11/10/09); P34-1,6,15 (10/18/11); P37-1,8,17 (9/18/12); P43-1,10,18 

(9/12/13).   
29 P36-2; P41-1; P44-1; R16-8,9 (Nonpublic School offered choices of days, repeated 

notices).   
30 Student.   
31 Father.   
32 P24-1.   
33 P12-1.   
34 P12-1 (transmitting “another copy” of the Consent to Evaluate form on 9/21/12).   
35 LEA Monitor.   
36 Student (“didn’t know anything about that”); Father.   
37 R6-1,4,5,8,9,11.   
38 R6-9,12,21,24.   
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14. Student made a total of about one year of academic progress during  four years at 

Nonpublic School, as measured by Woodcock Johnson IIIs given in September 2008 and 

September 2012.39  Specifically, in math, Student increased from a grade equivalence 

(“GE”) of 2.2 to 3.3, reading increased from GE 2.6 to 3.8, and in written expression, 

Student’s GE in 2012 for Writing Fluency was 4.6 and in Spelling 5.7.40   

15. Student’s IEP Progress Report for the end of 2012/13 indicated that  was 

Progressing on almost every goal; Student’s math teacher commented that Student “is 

capable of doing the work” and had the potential to do much better academically; Student’s 

reading teacher commented that  was a “great student and does well” and congratulated 

 on receiving various achievement awards; and Student’s written expression teacher said 

 was a great student and very smart.41   

16. On 6/25/13, Father reported to Nonpublic School that  was securing a new 

attorney to advocate at  kids’ meetings and wanted  attorney to be present for all 

meetings.42  Nonpublic School staff discussed transition with Student numerous times, but it 

was a difficult situation due to  “external family situation.”43  Student often shied away 

from discussing goals around academic placement, but toward the end of 2012/13 became 

more willing to “entertain transition and the pros and cons of doing so.”44   

17. An LRE Transition - IEP Review Meeting was held on 7/11/13 at Nonpublic 

School.45  Student was encouraged by staff to come to the meeting and did attend briefly, 

until  was pulled out of the meeting by Father, who refused to attend and refused to let 

Student participate.46  The IEP team found that Student “has continually shown progress in 

the classroom, on teacher administered evaluations and behaviorally.”47  The IEP team felt 

that Student was ready to transition to a less restrictive environment for 2013/14.48  The 

team knew that Parents did not want Student to go to  local school, which was Public 

School C, so they inquired about Public School B, determined it could meet Student’s 

needs, and decided to place  there.49  Parents did not explain why they did not want 

Public School C or Public School B.50  At the 7/11/13 meeting, DCPS recommended a 

                                                 

 
39 P39-4.   
40 P39-4; P5-2.   
41 P53-1,2,3.   
42 R15-2 (Nonpublic School and DCPS’s extensive efforts to work with Student and Parents 

around transitioning back to DCPS are listed in R15 in four single-spaced pages prepared by 

LEA Monitor on 4/28/14).   
43 P39-4.   
44 P53-3.   
45 P39-1; R10-1.   
46 LEA Monitor; Student; Father; P39-3.   
47 P39-3.   
48 Id.   
49 LEA Monitor.   
50 Id.  
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reduction in specialized instruction hours for 2013/14 to allow Student more interaction with 

 nondisabled peers (in PE and lunch), while remaining in a “full-time” program.51   

18. A 7/12/13 PWN confirmed the proposal for Student’s academics in 2013/14 to be 

outside general education, with PE and lunch in a “combination/inclusion” setting.52  

Student’s IEP team considered allowing  to remain at Nonpublic School, but agreed that 

remaining there was “hindering”  growth potential and interaction with nondisabled 

peers.53  Student’s IEP team, minus input from Student and Parents, supported the transition 

decision; Student’s strengths and educational requirements were considered and were a 

significant factor in determining  less restrictive environment; documentation and 

observations supported Student’s readiness to move.54   

19. Student’s IEP team did not foresee any possible harmful effects from the reduction 

in  LRE.55  Nonpublic School was not aware of Student having an anxiety disorder; LEA 

Monitor believes that if Student had an anxiety disorder that Nonpublic School would have 

recognized it.56  LEA Monitor has personally observed anxiety in other children, but not in 

Student.57   

20. On 8/9/13, the DCPS case manager made a home visit and briefly spoke to Student 

(by then an adult), but Father sent Student inside; Father stated that he would not allow 

Student to tour Public School B or talk further with the case manager; Father was in the 

process of seeking legal counsel.58  Father told the DCPS case manager that Student was not 

going to “make the transition” to Public School B because Father needed Student to 

continue at Nonpublic School to “oversee the safety” of Student’s siblings who remained at 

Nonpublic School.59  On 8/21/13, Mother told LEA Monitor that she was not happy about 

the shift from Nonpublic School to Public School B and that Student “would not be 

attending” Public School B when school began the following week and that she had an 

attorney.60  On 8/27/13, Parents went to Nonpublic School accompanied by three police 

officers, wanting to discuss Student’s placement.61   

21. The school’s perspective at the end of the summer of 2013 was that Student would 

be “starting a new adventure” by attending DCPS where  could be “challenged, make new 

friends, and receive a high school diploma”; Student “appears confident that  has done 

                                                 

 
51 P39-4,5.   
52 P25-1.   
53 P25-2; LEA Monitor.   
54 P25-2.   
55 P39-6.   
56 LEA Monitor.   
57 Id.  
58 R15-2.   
59 Id.  
60 R15-3.   
61 R15-3; Student.   
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well academically” at Nonpublic School and “says  is ready to transfer to a new school. . . 

.”62  Nonpublic School sought to get Student to sign a withdrawal form on 8/6/13 to leave 

Nonpublic School.63  Student’s 9/12/13 IEP was appropriate, as was transitioning Student 

from Nonpublic School to Public School B.64  LEA Monitor was surprised when Student 

didn’t attend Public School B.65   

22. Student discussed Public School B with Parents and testified that  “Father rejected 

Public School B” as it was a public school.66  Student also testified that  was concerned 

about bullying, so didn’t attend Public School B or any school after Nonpublic School.67  

Student never went to Public School B to enroll or attend.68  After Nonpublic School, 

Student stayed home playing video games, watching movies all night and listening to 

music.69   

23. On 4/28/14, a PWN proposed suspending the services on Student’s IEP until  

registered/enrolled at  neighborhood school.70  Based on the data available, LEA Monitor 

continues to think it was appropriate to move Student from Nonpublic School to a less 

restrictive environment.71  In 2013, both Public School C and Public School B offered 

programs in collaboration with Nonpublic School where a Nonpublic School teacher was 

located at each school, which might have eased Student’s transition if  had gone to 

school.72   

24. 2016 Reengagement.  Student sought to return to school in late 2015 and was told to 

contact and enroll in  neighborhood school, which was Public School C.73  An enrollment 

meeting at Public School C on 2/10/16 did not go smoothly; the Public School C principal 

said that Public School C was generally limited to providing 20 hours/week of specialized 

instruction, except for an ED program which could offer 26.5 hours/week, but Student was 

not classified as ED.74  A six-page single-spaced letter from Petitioner’s counsel objected to 

many things DCPS allegedly did wrong at the meeting.75  The letter expressed serious 

concern about DCPS suggesting that it was sufficient to provide only 20 hours/week of 

                                                 

 
62 P54-1,2.   
63 P14-1.   
64 School Psychologist.   
65 LEA Monitor.   
66 Student.   
67 Id.   
68 Id.  
69 Father.   
70 R16-21.   
71 LEA Monitor.   
72 School Psychologist.   
73 Student-Attorney.   
74 Student-Attorney; P1-9.   
75 P17-1.   
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specialized instruction outside general education when Student’s 9/12/13 IEP had provided 

26.5 hours.76   

25. School Psychologist and Special Education Coordinator went to Student’s home to 

welcome Student to Public School C and seek to engage ; no one was home so they left 

a letter and mailed a copy.77  Petitioner’s counsel contacted DCPS when Student couldn’t 

begin school on 2/16/16 due to a foot injury and checked on bus transportation for 3/3/16, 

but Student never attended Public School C.78  An IEP meeting was held on 3/25/16 to bring 

Student’s “expired” 2013 IEP into compliance.79   

26. Petitioner’s counsel requested and received authorization for an Independent 

Educational Evaluation (“IEE”) which was conducted by Private Psychologist.80  Private 

Psychologist’s Comprehensive Psychological Evaluation was available on 4/8/16, in 

advance of the 4/11/16 eligibility meeting.81  Student’s diagnosis was severe Specific 

Learning Disorders in reading, written expression, and math, along with Unspecified 

Anxiety Disorder.82  Private Psychologist concluded that Student met the criteria for 

Unspecified Anxiety Disorder as  had anxiety symptoms that caused clinically significant 

distress in  current functioning but which did not meet the criteria for any other Anxiety 

Disorder in the DSM V.83   

27. In the evaluation, Student reported to Private Psychologist that  had not wanted to 

go to Public School B because  expected the kids there to be “wild” like they were at 

previous schools where  had been bullied.84  The evaluation stated that Student “will not 

attend a public school, as  suffers from anxiety, and poor self-esteem, as based on  

previous history of being bullied when  attended past D.C. schools.”85  Private 

Psychologist testified at the hearing that there was no data suggesting that Student could 

function with fewer than 26.5 hours/week of specialized instruction at Public School C and 

that it was not appropriate to reduce Student’s hours to 20/week.86  Private Psychologist 

concluded that Student required a full-time IEP (100% outside general education) and 

placement in a small, full-time, special education school.87   

                                                 

 
76 P17-3.   
77 R13-2; Special Education Coordinator.   
78 R1-3,6; Student-Attorney.   
79 R13-1; Special Education Coordinator; School Psychologist.   
80 P17-5; P1.   
81 P20-1; P1-1.   
82 P1-10; Private Psychologist.   
83 P1-9; Private Psychologist.   
84 P1-8.   
85 P1-4,9.   
86 Private Psychologist.   
87 P1-9,10.   
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28. The eligibility meeting on 4/11/16 concluded that Student continued to meet the 

criteria for Specific Learning Disability.88  School Psychologist and the school team did not 

find credible Private Psychologist’s determination that Student had an anxiety disorder, as 

Private Psychologist’s interaction with Student was only 2-3 hours in total, she did not 

observe Student in a school setting, and there was no other data indicating anxiety.89  Private 

Psychologist administered the Behavior Assessment Scale for Children – Second Edition 

(“BASC-2”); Student completed the Self Report Scales and Mother completed the Parent 

Rating Scales for Student; both ratings were in the Average range of functioning, indicating 

no support for or clinical risk of an Unspecified Anxiety Disorder.90  Student having an 

anxiety disorder as a primary disability would have resulted in an ED classification for 

educational purposes.91   

29. DCPS rejected Private Psychologist’s recommendation that Student be placed 

outside general education 100% of the time, due to an Unspecified Anxiety Disorder.92  

School Psychologist and the school team agreed with Nonpublic School that a combination 

setting was appropriate with a reduction in hours of specialized instruction, based on the 

information available.93  Even though the 2016 IEP provided for only 20 hours/week of 

specialized instruction, PE and electives (which make up the difference between 20 and 26.5 

hours) were available either outside general education or inside general education at Public 

School C depending on what works best for the individual student.94  More specialized 

instruction hours would have been possible at Public School C if Student had remained on 

the certificate track.95  Father wanted Student to receive a diploma.96  The IEP team agreed 

on the diploma track simply because that was what Father and Student wanted.97     

30. Experience at Public School C with other students who had anxiety and benefited 

from a small group setting indicated that Student’s needs could have been accommodated at 

Public School C with  IEP goals and service hours.98  Student could have attended Public 

School C and if  had any problems with anxiety, DCPS could have addressed them, as it 

recently did with another child who received services at home until she could attend 

                                                 

 
88 P27-1; Student-Attorney.   
89 Special Education Coordinator; School Psychologist.   
90 School Psychologist; P1-7; P47-9.   
91 School Psychologist.   
92 P20-1.   
93 Special Education Coordinator; School Psychologist; Student-Attorney.   
94 School Psychologist.   
95 Id.   
96 Father; R13-2.   
97 P46-4,5; P47-20; School Psychologist.   
98 School Psychologist; P46-3; Special Education Coordinator.   
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school.99  DCPS would have offered Student services at home (or even in a hospital) if  

needed them.100   

31. Father and Student were not happy with Public School C:  in walking through the 

school, Student found it “uncomfortable” and didn’t feel safe, in part because of the metal 

detectors and high level of security.101  Father didn’t want Student to attend DCPS, but it 

had nothing to do with Student having an anxiety disorder.102  An IEP team meeting held on 

4/28/16 discussed Student and Father’s wish to have a full-time (26.5 hour) setting in a 

separate school, rather than Public School C due to fears of bullying; the team concluded 

that Student could make progress with Public School C implementing  IEP with 20 hours 

on a diploma track.103  Student never attended Public School C and didn’t give the school a 

chance.104  Student’s 2016 IEP, including goals and placement, was appropriate.105   

Credibility.  In the view of this Hearing Officer, Father lost considerable credibility 

at the due process hearing by adamantly claiming he had never before seen basic documents 

if they contained an inconvenient fact, such as IEPs noting that Student was on the 

certificate track at Nonpublic School.106  Father also lost credibility due to his denial of any 

communications with Nonpublic School about Student’s transition, denial of being 

anywhere in the vicinity of the 7/11/13 IEP meeting from which he pulled Student, denial of 

refusing to participate in IEP meetings, and combative interactions with Respondent’s 

counsel during the hearing.107   

Conclusions of Law 

 

Based on the Findings of Fact above, the arguments of counsel, as well as this 

Hearing Officer’s own legal research, the Conclusions of Law are as follows:   

The overall purpose of the IDEA is to ensure that “all children with disabilities have 

available to them a free appropriate public education that emphasizes special education and 

related services designed to meet their unique needs and prepare them for further education, 

employment, and independent living.”  20 U.S.C. § 1400(d)(1)(A).  See Boose v. Dist. of 

Columbia, 786 F.3d 1054, 1056 (D.C. Cir. 2015) (the IDEA “aims to ensure that every child 

has a meaningful opportunity to benefit from public education”). 

                                                 

 
99 School Psychologist.   
100 Id.    
101 Student-Attorney; Student; Father.   
102 School Psychologist.   
103 P46-1,2,3; P28-1; Special Education Coordinator.   
104 Special Education Coordinator; School Psychologist; Student-Attorney.   
105 School Psychologist.   
106 Father; P32-14; P34-15; P37-16.   
107 Father.   
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“The IEP is ‘the centerpiece of the statute’s education delivery system for disabled 

children.’”  Endrew F. ex rel. Joseph F. v. Douglas County Sch. Dist. RE-1, 137 S. Ct. 988, 

994, 197 L. Ed. 2d 335 (2017), quoting Honig v. Doe, 484 U.S. 305, 311, 108 S. Ct. 592, 98 

L.Ed.2d 686 (1988).  “The IEP is the means by which special education and related services 

are ‘tailored to the unique needs’ of a particular child.”  Endrew F., 137 S. Ct. at 994, 

quoting Bd. of Educ. of Hendrick Hudson Cent. Sch. Dist. v. Rowley, 458 U.S. 176, 181, 102 

S. Ct. 3034, 73 L. Ed. 2d 690 (1982). 

Once a child who may need special education services is identified and found 

eligible, DCPS must devise an IEP, mapping out specific educational goals and 

requirements in light of the child’s disabilities and matching the child with a school capable 

of fulfilling those needs.  See 20 U.S.C. §§ 1412(a)(4), 1414(d), 1401(a)(14); Endrew F., 

137 S. Ct. at 994; Sch. Comm. of Town of Burlington, Mass. v. Dep’t of Educ. of Mass., 471 

U.S. 359, 369, 105 S. Ct. 1996, 2002, 85 L. Ed. 2d 385 (1985); Jenkins v. Squillacote, 935 

F.2d 303, 304 (D.C. Cir. 1991); Dist. of Columbia v. Doe, 611 F.3d 888, 892 n.5 (D.C. Cir. 

2010).   

The IEP must be “reasonably calculated to enable a child to make progress 

appropriate in light of the child’s circumstances.”  Endrew F., 137 S. Ct. at 1001.  The Act’s 

FAPE requirement is satisfied “by providing personalized instruction with sufficient support 

services to permit the child to benefit educationally from that instruction.”  Smith v. Dist. of 

Columbia, 846 F. Supp. 2d 197, 202 (D.D.C. 2012), citing Rowley, 458 U.S. at 203.  The 

IDEA imposes no additional requirement that the services so provided be sufficient to 

maximize each child’s potential.  Rowley, 458 U.S. at 198.  In its recent decision, the 

Supreme Court made very clear that the standard is well above de minimis, however, stating 

that “[w]hen all is said and done, a student offered an educational program providing 

‘merely more than de minimis’ progress from year to year can hardly be said to have been 

offered an education at all.”  Endrew F., 137 S. Ct. at 1001.   

In addition, Respondent must ensure that to the maximum extent appropriate, 

children with disabilities are educated with children who are nondisabled, and special 

classes, separate schooling, or other removal of children with disabilities from the regular 

educational environment occurs only if the nature or severity of the disability is such that 

education in regular classes with the use of supplementary aids and services cannot be 

achieved satisfactorily.  34 C.F.R. 300.114; Endrew F., 137 S. Ct. at 1000 (children with 

disabilities should receive education in the regular classroom to the extent possible). 

A Hearing Officer’s determination of whether a child received a FAPE must be 

based on substantive grounds.  In matters alleging a procedural violation, a Hearing Officer 

may find that a child did not receive a FAPE only if the procedural inadequacies (i) impeded 

the child’s right to a FAPE; (ii) significantly impeded the parent’s opportunity to participate 

in the decision-making process regarding the provision of a FAPE to the parent’s child; or 

(iii) caused a deprivation of educational benefit.  34 C.F.R. 300.513(a).  In other words, an 

IDEA claim is viable only if those procedural violations affected the child’s substantive 

rights.  Brown v. Dist. of Columbia, 179 F. Supp. 3d 15, 25-26 (D.D.C. 2016), quoting N.S. 

ex rel. Stein v. Dist. of Columbia, 709 F. Supp. 2d 57, 67 (D.D.C. 2010). 
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Petitioner carries the burden of production and persuasion, except on issues of the 

appropriateness of an IEP or placement on which Respondent has the burden of persuasion, 

if Petitioner establishes a prima facie case.  D.C. Code Ann. § 38-2571.03(6); Schaffer ex 

rel. Schaffer v. Weast, 546 U.S. 49, 62, 126 S. Ct. 528, 537, 163 L. Ed. 2d 387 (2005).  

“Based solely upon evidence presented at the hearing, an impartial hearing officer shall 

determine whether . . . sufficient evidence [was presented] to meet the burden of proof that 

the action and/or inaction or proposed placement is inadequate or adequate to provide the 

student with a FAPE.”  5-E D.C.M.R. § 3030.3.   

Statute of Limitations 

A threshold issue in this case is the applicability of the IDEA’s two-year statute of 

limitations, as one of Petitioner’s claims goes back to 2013.  Respondent asserted in its 

Response that claims prior to 3/20/15 are barred by the statute of limitations and the issue 

was raised and thoroughly discussed at the beginning of the due process hearing.  As noted 

above, Respondent made an oral motion at the conclusion of Petitioner’s case-in-chief to 

dismiss Petitioner’s claim relating to 2013 and proceed only with the 2016 claim.  That 

motion was taken under advisement, based on Petitioner’s arguments of a “continuing 

violation” from 2013 to the present and the assertion that the 2013 facts were relevant to the 

2016 claim and would need to be heard regardless of whether the statute of limitations 

barred the 2013 claim. 

The IDEA requires that a due process hearing must be requested within two years 

after the date the petitioner “knew or should have known about the alleged action that forms 

the basis” of the complaint.  20 U.S.C. § 1415(f)(3)(C); 34 C.F.R. 300.511(e); Damarcus S. 

v. Dist. of Columbia, 190 F. Supp. 3d 35, 43-44 (D.D.C. 2016) (affirming 2-year statute of 

limitations from the date petitioner knew or should have known of action and rejecting 

“2+2” construction).  While there are two exceptions to the statute of limitations,108 

Petitioner’s counsel expressly acknowledged at the due process hearing that neither 

exception applies here, with which this Hearing Officer agrees.  Instead, Petitioner argued 

that his 2013 claim could not have been known until April 2016, when a Comprehensive 

Psychological Evaluation diagnosed Student as having an Unspecified Anxiety Disorder 

which prevented him from being able to attend Public School B in 2013.   

Various objections to Petitioner’s argument could be articulated, but the critical 

point for the undersigned is that for purposes of the statute of limitations what should be 

known is the specific action taken that forms the basis of the complaint, not the theory of 

liability for challenging the action.  In this case, Student (and Parents and their legal 

representatives) clearly knew that Student was being transitioned from Nonpublic School to 

Public School B at the time it occurred in 2013, which is the action at issue which needed to 

                                                 

 
108 The exceptions set forth in 34 C.F.R. 300.511(f) are, “(1) Specific misrepresentations by 

the LEA that it had resolved the problem forming the basis of the due process complaint; or 

(2) The LEA’s withholding of information from the parent that was required under this part 

to be provided to the parent.” 



Hearing Officer Determination  

Case No. 2017-0080 

 

 

 

 

 

15 

be challenged within two years to come within the statute of limitations.109  This conclusion 

is supported by Damarcus S., 190 F. Supp. 3d at 45, where the focus was on when petitioner 

was aware of the specific IEP deficiencies and implementation failures, not when petitioner 

became aware of new theories for relief.  Nor is that action – transitioning Student to Public 

School B – a continuing violation, as it happened at a certain point in time.  If failing to take 

an action that would provide a FAPE is a continuing violation, the statute of limitations 

would have very little meaning.  Id.   

In sum, this Hearing Officer is persuaded by Respondent, which carried its burden of 

proof on the statute of limitations issue, and hereby concludes that Petitioner’s 2013 claim is 

barred by the statute of limitations.  See Minebea Co., Ltd. v. Papst, 444 F. Supp. 2d 68, 175 

(D.D.C. 2006), dismissed, 224 Fed. Appx. 962 (Fed. Cir. 2007).  In the alternative, however, 

even if the 2013 claim survived the statute of limitations it is clear from the detailed 

evidence that the 2013 claim substantively fails for the same reasons as the 2016 claim, as 

discussed below.   

Issue: Whether DCPS denied Student a FAPE by placing  in schools that could 

not provide the full-time special education services  needed in July 2013 and/or April 

2016, and reducing the hours on  April 2016 IEP (from 26.5 to 20 hours/week) to justify 

the placement decision.  (Respondent has the burden of persuasion, if Petitioner establishes 

a prima facie case.) 

Petitioner established a prima facie case on this issue, shifting the burden of 

persuasion to Respondent, which did meet its burden of demonstrating by a preponderance 

of the evidence that it provided an appropriate IEP and placement for Student in 2016.  As 

discussed above, the 2013 claim is barred by the statute of limitations. 

The applicable legal standard for analyzing the appropriateness of an IEP has 

recently been articulated by Chief Justice Roberts for a unanimous Supreme Court as 

whether it is “reasonably calculated to enable a child to make progress appropriate in light 

of the child’s circumstances.”  Endrew F., 137 S. Ct. at 1001.  The undersigned views this 

new standard as building on and buttressing prior articulations of whether the challenged 

IEP was “reasonably calculated to produce meaningful educational benefit” and to permit 

Student to access the general education curriculum to the extent possible.  See Damarcus S. 

v. Dist. of Columbia, 190 F. Supp. 3d 35, 51 (D.D.C. 2016); A.M. v. Dist. of Columbia, 933 

F. Supp. 2d 193, 204 (D.D.C. 2013), quoting Rowley, 458 U.S. at 206-07.  The measure and 

adequacy of the IEP are to be determined as of the time it was offered to Student.  See, e.g., 

S.S. ex rel. Shank v. Howard Rd. Acad., 585 F. Supp. 2d 56, 66 (D.D.C. 2008).  The 

appropriateness of Student’s IEP is analyzed by considering the specific concerns raised 

                                                 

 
109 Student would also have known at the time  was expected to go to Public School B if 

 felt entirely unable to attend the school, even if that feeling did not have a diagnosis 

attached to it at that point.   



Hearing Officer Determination  

Case No. 2017-0080 

 

 

 

 

 

16 

about the lack of specialized instruction hours.  See 34 C.F.R. 300.320(a)(4),(5); Honig, 484 

U.S. at 311. 

As for the appropriateness of Student’s educational placement, the standard under 

the IDEA is that to provide Student a FAPE, DCPS “must place the student in a setting that 

is capable of fulfilling the student’s IEP.”  Johnson v. Dist. of Columbia, 962 F. Supp. 2d 

263, 267 (D.D.C. 2013).  The IDEA requires an appropriate education, but it “does not 

require a perfect education.”  M.S. ex rel. Simchick v. Fairfax County Sch. Bd., 553 F.3d 

315, 327 (4th Cir. 2009).  Thus, the issue here is whether the educational placement at 

Public School C offered a basic floor of opportunity to Student.  See Smith v. Dist. of 

Columbia, 846 F. Supp. 2d 197, 202 (D.D.C. 2012) (school needs to provide only basic 

floor of opportunity), quoting Rowley, 458 at 201, 102 S. Ct. 3034.   

The essence of Petitioner’s case is that Student should have remained at Nonpublic 

School because  was making progress there with 26.5 hour/week of specialized 

instruction outside general education.  But it was for the very reason of  progress that 

Nonpublic School proposed to transition Student back to DCPS in 2013, after four years at 

Nonpublic School.  Nonpublic School amassed considerable evidence of progress by 

Student, although much was subjective, with Student’s teachers viewing  as capable of 

achieving more beyond Nonpublic School, knowing that  was already with the highest 

functioning kids at Nonpublic School.   

A full year before the transition, Nonpublic School proposed shifting Student to a 

less restrictive environment in a combination setting because of Student’s progress over the 

previous three school years.  Student’s IEP Progress Report for the end of 2012/13 indicated 

that  was progressing on nearly every goal:  Student’s math teacher commented that  

could do the work and had the potential to do much better academically; Student’s reading 

teacher commented that  was a good student and congratulated  on receiving 

achievement awards; and  written expression teacher said  was a great student.  

Student’s objective progress – which Petitioner’s counsel repeatedly referenced at the due 

process hearing, and Nonpublic School indicated did not tell the whole story – was only 

about one year’s academic progress over  four years at Nonpublic School.   

Nonpublic School discussed transitioning back to DCPS with Student numerous 

times and, despite  difficult “family situation,”  became more willing to entertain the 

idea of transitioning toward the end of 2012/13.  At the end of the summer of 2013 

Nonpublic School reported that Student “says  is ready to transfer” to a new school.  

Nonpublic School viewed Student as “starting a new adventure” by attending DCPS where 

 would be “challenged, make new friends, and receive a high school diploma.”  Of course, 

even beyond whether a less restrictive placement is helpful for a student, it is the law that 

disabled students be educated with their disabled peers to the maximum extent appropriate.  

See 34 C.F.R. 300.114; Endrew F., 137 S. Ct. at 1000 (children with disabilities should 

receive education in the regular classroom to the extent possible). 

Parents, on the other hand, were strongly opposed to any possibility of Student 

leaving Nonpublic School.  Father pulled Student out of the 7/11/13 IEP meeting in which 
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transition was to be discussed.  Parents even refused to consent to needed evaluations of 

Student if they might be a step towards leaving Nonpublic School.  On 8/9/13, the DCPS 

case manager made a home visit and briefly spoke to Student (by then an adult) before  

was sent inside by Father.  Father stated that he would not allow Student even to tour Public 

School B.  Father noted he was in the process of seeking legal counsel and that Student was 

not going to “make the transition” to Public School B because Father wanted Student to 

continue at Nonpublic School to care for Student’s siblings who remained there.   

Similarly, on 8/21/13, Mother told LEA Monitor that  “would not be 

attending” Public School B when school began the following week, and added that they had 

an attorney.  Student had discussed Public School B with Parents and  testified at the due 

process hearing that  “Father rejected Public School B.”  Parents (and Student) never told 

Nonpublic School why they objected to the transition or to Public School B, other than to 

assist  siblings.  Nonpublic School made repeated efforts to find out their views and 

engage them in IEP meetings.  Student’s IEP team understood that Parents did not want 

Student to go to  local public school, which was Public School C, so they determined that 

Public School B could meet Student’s needs and placed  there.  Student’s IEP team 

considered allowing  to remain at Nonpublic School, but concluded that would hinder 

 growth potential and prevent valuable interactions with nondisabled peers. 

Efforts to get Student reengaged with DCPS in late 2015 and 2016 were rocky from 

the start, with an enrollment meeting at Public School C on 2/10/16 apparently frustrating 

all involved.  But there is no indication that the basic dynamics from 2013 had changed by 

the time Student enrolled at Public School C in 2016.  Father remained very vocally 

opposed to DCPS and Student never gave Public School C a chance.  Student testified that 

 was concerned about bullying based on  experiences in DCPS schools, but that 

experience had been a couple of years in middle school a decade earlier.   

The thrust of the case by Petitioner’s counsel was that the 26.5 hours/week of 

specialized instruction on Student’s 9/12/13 IEP could not lawfully be reduced to 20 

hours/week on  4/28/16 IEP.  But the whole point of the transition from Nonpublic 

School in 2013 was for Student to have more exposure to nondisabled peers.  At the 7/11/13 

meeting, DCPS recommended a reduction in specialized instruction hours for 2013/14 to 

allow Student more interaction with  nondisabled peers through more inclusion, while 

having support for  academic courses.  Moreover, in the absence of new school data, 

there was no indication, now that Student was older, that  would need more support than 

the combination/inclusion approach intended in 2013.  Further, DCPS asserted that the 2013 

IEP was expired, so the IEP team could develop the 2016 IEP as it saw fit and properly 

concluded that Student needed 20 hours/week of specialized instruction outside general 

education as  least restrictive environment.  Finally, it is noteworthy that Public School C 

could have provided more hours outside general education for Student if  had remained on 
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the certificate track, but Father had insisted that  be on the diploma track, despite  age 

and having earned no credits towards graduation to date.110   

By April 2016 there was the new diagnosis of an Unspecified Anxiety Disorder, 

which offered a principled explanation for why Student could not attend Public School C.  

However, DCPS was understandably skeptical about that diagnosis based on the modest 

length of the evaluation, the inability of Private Psychologist to observe Student in a school 

setting, and the lack of other data indicating anxiety.  In particular, the BASC-2 rating scales 

completed by Student and Mother were both in the Average range, indicating no support for 

an Unspecified Anxiety Disorder in School Psychologist’s expert opinion.   

Without ruling on the new psychological diagnosis, however, what makes DCPS’s 

case persuasive in the view of the undersigned is the fact that there was not any effort by 

Petitioner to see if DCPS could address  anxiety in any way.  School Psychologist 

credibly testified that DCPS can and does address concerns like the anxiety disorder alleged 

by Petitioner and would have worked with Student if  had availed  of such 

assistance.  Instead, it was clear to all that Petitioner was engaging with DCPS only in an 

effort to obtain a full-time IEP and qualify for publicly-funded services at Proposed 

Nonpublic School. 

Given all of the documentary evidence in this case, and the credible testimony of 

each of the DCPS witnesses, the undersigned concludes that DCPS has demonstrated that it 

acted reasonably in an effort to enable Student to make appropriate progress in light of  

circumstances, and thus did not deny Student a FAPE, either in 2013 or in 2016.  

Specifically, DCPS met its burden of demonstrating that Student’s 4/28/16 IEP was 

appropriate and that  placement at Public School C was appropriate in 2016, as was  

earlier placement at Public School B, even if the 2013 claim were not barred by the statute 

of limitations. 

ORDER 

Petitioner has not prevailed on the single issue in this case.  Accordingly, it is 

hereby ordered that any and all claims and requests for relief are dismissed with 

prejudice. 

IT IS SO ORDERED.   

Dated in Caption     /s/ Keith Seat 
                                                 

 
110 Indeed, if DCPS were simply trying to shoehorn Student into Public School C, as 

Petitioner’s counsel argued, it could have used the new anxiety disorder to classify Student 

as ED and put  in the ED class at Public School C which provided 26.5 hours/week 

outside general education.  But, to its credit, DCPS did not do so as it did not believe that 

was appropriate for Student.   
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      Keith L. Seat, Esq. 

      Hearing Officer 

 

 

NOTICE OF RIGHT TO APPEAL 

 

 This is the final administrative decision in this matter.  Any party aggrieved by this 

Hearing Officer Determination may bring a civil action in any state court of competent 

jurisdiction or in a District Court of the United States without regard to the amount in 

controversy within ninety (90) days from the date of the Hearing Officer Determination in 

accordance with 20 U.S.C. § 1415(i). 

 

Copies to: 

Counsel of Record (Appendix A, by email) 

OSSE-SPED (due.process@dc.gov) 

ODR (hearing.office@dc.gov) 

Contact.resolution@dc.gov  




