
1   Personal identification information is provided in Appendix A.
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DISTRICT OF COLUMBIA
OFFICE OF THE STATE SUPERINTENDENT OF EDUCATION

Office of Dispute Resolution
810 First Street, NE,  2nd Floor

Washington, DC  20002

PETITIONER,
 on behalf of STUDENT,1

Petitioner,

v.

DISTRICT OF COLUMBIA
  PUBLIC SCHOOLS,

Respondent.

Date Issued: June 8, 2017

Hearing Officer: Peter B. Vaden

Case No: 2017-0096

Hearing Date: May 22, 2017 

Office of Dispute Resolution, Room 2006
Washington, D.C.

HEARING OFFICER DETERMINATION

INTRODUCTION AND PROCEDURAL HISTORY

This matter came to be heard upon the Administrative Due Process Complaint

Notice filed by Petitioner (the Petitioner or MOTHER), under the Individuals with

Disabilities Education Act, as amended (the IDEA), 20 U.S.C. § 1400, et seq., and Title

5-E, Chapter 5-E30 of the District of Columbia Municipal Regulations (“D.C. Regs.”).  In

 due process complaint, Petitioner alleges that Respondent District of Columbia

Public Schools (DCPS) denied Student a free appropriate public education (FAPE) by

not ensuring that  was offered appropriate Individualized Education Program (IEP)

and educational placement since moving to the District in the 2016-2017 school year.
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Student, an AGE youth, is a resident of the District of Columbia.  Petitioner’s Due

Process Complaint, filed on April 5, 2017, named DCPS as respondent.  The undersigned

hearing officer was appointed on April 10, 2017.  The parties met for a resolution session

on April 26, 2017 and were unable to reach an agreement.  My final decision in this case

is due by June 19, 2017.  On April 18, 2017, I convened a telephone prehearing

conference with counsel to discuss the hearing date, issues to be determined and other

matters.

 The due process hearing was held before the undersigned impartial hearing

officer on May 22, 2017 at the Office of Dispute Resolution in Washington, D.C.  The

hearing, which was closed to the public, was recorded on an electronic audio recording

device.  The Petitioner, MOTHER, appeared in person and was represented by

PETITIONER’S COUNSEL and PETITIONER’S CO-COUNSEL.  Respondent DCPS was

represented by DCPS’ COUNSEL and CES SPECIALIST.

The Petitioner testified and called EDUCATIONAL ADVOCATE and CLINICAL

DIRECTOR from NONPUBLIC SCHOOL as additional witnesses.  DCPS called

SPEECH-LANGUAGE PATHOLOGIST, OCCUPATIONAL THERAPIST, CES

TEACHER, and CES Specialist as witnesses.  Petitioner’s Exhibits P-1 through P-19 and

DCPS’ Exhibits R-1 through R-14 and R-16 through R-20 were admitted into evidence

without objection.  Exhibit R-15 was not offered.  Counsel for Petitioner made an

opening statement.  DCPS’ Counsel waived opening argument. Counsel for the

respective parties made closing arguments.  Neither party requested leave to file a

written closing.



2 Petitioner withdrew a fifth issue identified in the Prehearing Order, namely,
whether DCPS failed to ensure that Mother and her representative has had the
opportunity to make a classroom visit/observation of its proposed new service location
for Student?

3 The principle relief requested by the Petitioner in this case is for an order that
DCPS fund Student’s prospective placement at Nonpublic School.  However, Nonpublic
School has not yet formally assessed Student or offered  admission. Testimony of
Clinical Director.  At this stage, there is no basis for determining whether Nonpublic
School would be appropriate for Student.  See Branham v. Government of the Dist. of
Columbia, 427 F.3d 7, 12 (D.C. Cir. 2005) (considerations relevant to determining
whether a private school is appropriate for a particular student).
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JURISDICTION

The hearing officer has jurisdiction under 20 U.S.C. § 1415(f) and D.C. Regs. tit.

5-E, § 3029.

ISSUES AND RELIEF SOUGHT

The following issues for determination were certified in the April 18, 2017

Prehearing Order:

1)   Has DCPS denied Student a FAPE by failing to timely review and revise, as
appropriate, Student’s June 6, 2016 IEP from  MD?

2.)  Has DCPS denied Student a FAPE by placing  at CITY SCHOOL 3 which is
not a suitable placement or location of services?

3.)  Has DCPS failed to ensure that Mother participated in the educational
placement decision for Student?

4.)   Is DCPS’ proposed new placement/location at CITY SCHOOL 5 an unsuitable
placement for Student?2

For relief, the parent requests an order for DCPS to  immediately place, fund, and

provide transportation for Student to attend a full-time, nonpublic special education

program for students with autism spectrum disorder that can meet Student’s needs.3 

The parent also seeks an award of compensatory education for the denials of FAPE

alleged in her complaint.
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FINDINGS OF FACT 

After considering all of the evidence, as well as the argument of counsel, this

hearing officer’s findings of fact are as follows:

1. Student, an AGE youth, resides in the District of Columbia with Mother. 

Testimony of Mother.  Student is eligible for special education under the IDEA disability

classification Autism Spectrum Disorder (ASD).  Exhibit R-10.

2. Student has been receiving special education and related services as a

student with Autism since  initial evaluation at age three.  In January 2017, on The

Verbal Behavior Milestones Assessment and Placement Program (VB-MAPP),  a

measure to assess the language, learning and social skills of children with autism or

other developmental disabilities, Student was functioning at Level 1 (0 to 18 months) in

all areas.  In the area of reading, Student displays difficulties with attending to the

speaker, listing to a story longer than three minutes and imitating physical activities

during the group activities.   does not recognize  name or upper and lower case

letters.   is able to make some vocalizations.  Mathematically, Student is unable

count items, recite  numbers or copy numbers presented.   is also unable to

manipulate objects or fingers to match numbers presented.  In the area of written

express, Student is unable to copy items presented.  Student often completes activities

by hand over hand.  Adaptively, Student is unable to use the restroom independently. 

 is unable to complete self-care activities independently   is unable to imitate,

verbally or physically, in the classroom setting.  Student is unable to demand for items

 desires or for adverse items to be taken away.  Student displays difficulties with

manipulating objects independently, spontaneously playing with items and engaging in

cause and effect play.  Exhibit P-19.
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3. Student formerly attended CITY SCHOOL 2, a DCPS public School.  In fall

2015, Student began attending City School 3.  In spring 2016, the family moved to

 Maryland and Mother enrolled Student in MARYLAND

SCHOOL.  In October 2016, Mother moved back to the District and sought to re-enroll

Student at City School 3.  She was directed to enroll Student in the neighborhood school,

CITY SCHOOL 4 where Student would be reassessed.  In December 2016, DCPS

reassigned Student to City School 3.  On May 4, 2017, DCPS notified Mother that the

Communication & Education Support program at City School 5 had been identified as

Student’s new location of services.  Testimony of Mother, Exhibits P-6, P-7.

4. At Maryland School, Student had an IEP developed June 6, 2016 (the

Maryland IEP).  The Maryland IEP provided for Student to receive 30 hours per week of

Special Education, outside general education, 2 hours per month of Occupational

Therapy (OT) and 2 hours per month of Speech-Language Therapy (SLT).  The

Maryland IEP team determined that an early childhood environment, outside of the

general education environment, that provides a smaller group size and intensive

specialized instruction, with reduced student to teacher ratio for all core academic

classes, would be most appropriate for Student.  The Maryland IEP specified that

Student’s least restrictive environment (LRE) would be updated to reflect an anticipated

school change at the beginning of the 2016-2017 school year.  Exhibit P-2.

5. In October 2016, the family moved back to the District of Columbia. 

Mother initially sought to re-enroll Student at  last DCPS school, City School 3. 

SPECIAL EDUCATION COORDINATOR at City School 3 told Mother she should first

enroll Student in  neighborhood school, City School 4, which Mother did.  Testimony 

of Mother.
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6. On December 6, 2016, Student’s IEP team developed a DCPS IEP intended

to provide services comparable to the Maryland IEP.  The December 6, 2016 IEP

provided for Student to receive 30 hours per week of Specialized Instruction, 120

minutes per month of Speech and Language services and 120 minutes per month of OT. 

All Specialized Instruction and Related Services would be provided outside general

education.   Exhibits P-3 and R-4, Testimony of CES Teacher. 

7. On December 7, 2016, DCPS notified Mother that the CES program at City

School 3 had been identified as Student’s location of service.  Student was happy and

excited to be sent to City School 3 because  had a positive experience there before

moving to Maryland in spring 2016.  Testimony of Mother, Exhibit P-6.

8. The CES classroom at City School 3 has 8 students taught by 3 adults.  The

children do a lot of class-group work, then break out for smaller groups.  Testimony of

CES Teacher.

9. On January 10, 2017, a multidisciplinary team (MDT) meeting was

convened at City School 3.  Mother attended the meeting.  She voiced her concern that

the CES classroom at City School 3 was not appropriate for Student because the other

students in the classroom were completing tasks that Student was not ready for. 

Student’s classroom teacher, CES Teacher, agreed.  She explained that her classroom

was more like general education and the other children were at a lot higher level than

Student.  There was discussion about the CES classroom at City School 5.  CES Teacher

volunteered to go to City School 5 to check out its program and to take Mother with her. 

CES Teacher visited City School 5 and found that the classroom was more appropriate

for Student.  It had only 4 students with 3 teachers.  The other students were nonverbal

and needed a lot of prompting, as Student does.  Also the classroom was a lot bigger. 
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CES Teacher communicated this information to Mother, but Mother never responded

with a time to go visit City School 5 with CES Teacher.  Testimony of CES Teacher,

Exhibit R-6.

10. On February 22, 2017, an MDT meeting was convened at City School 3. 

Mother, Petitioner’s Counsel and Petitioner’s Co-Counsel attended.  CES Teacher

provided information about her visit to the CES classroom at City School 5.  There was

discussion about updating Student’s IEP and a draft IEP was presented, but Mother

stated that she would prefer to wait and have more time before reviewing the proposed

revised IEP.  Mother agreed to look at the CES program at City School 5 and her

attorneys said that they would contact the school to set up a visit.  Testimony of Mother,

Testimony of CES Teacher, Exhibit R-9.

11. On March 22, 2017, Mother went to City School 5 to observe the CES

classroom.  She was accompanied by her attorneys and Educational Advocate. 

Educational Advocate made a 25 minute observation.  He spoke to the classroom

teacher and met with CES Specialist.  Testimony of Mother, Testimony of Educational

Advocate.

12. On May 4, 2017, Student’s IEP team at City School 3 met to revise

Student’s IEP. DCPS presented the same draft IEP it had provided at the February 22,

2017 MDT meeting.  Mother, her attorneys and Educational Advocate attended the

meeting.  The May 4, 2017 IEP included revised annual goals and present levels of

performance and retained the same hours of special education and related services from

the Maryland IEP.  Special Education Coordinator stated that the IEP would be

implemented at City School 5.  Petitioner’s Co-Counsel stated that Mother’s team

disagreed with the placement at City School 5.  Special Education Coordinator identified
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two other DCPS public school options which Mother could consider.  Exhibits R-10, R-

11, Testimony of CES Teacher.

13. Nonpublic School is a private special education school in 

.  It serves 66 students in its autism program.  Mother has attended an Open

House at Nonpublic School.  Nonpublic School has a current Certificate of Approval

from the D.C. Office of the State Superintendent of Education (OSSE).  The tuition is

around $72,000 per year.  Nonpublic School has not yet formally assessed Student and

Clinical Director could not speak to whether the school’s program is appropriate for

Student.  If public funding were authorized and Nonpublic School had an opening, the

school would conduct a more formal assessment of Student.  Student has not yet been

accepted by the school.  Testimony of Clinical Director. 

CONCLUSIONS OF LAW

Based upon the above findings of fact and argument of counsel, as well as this

hearing officer’s own legal research, the conclusions of law of this hearing officer are as

follows:

Burden of Proof

As provided in the  D.C. Special Education Student Rights Act of 2014, the party

who filed for the due process hearing, the Petitioner in this case, shall bear the burden of

production and the burden of persuasion, except that where there is a dispute about the

appropriateness of the student’s IEP or placement, or of the program or placement

proposed by DCPS, the District shall hold the burden of persuasion on the

appropriateness of the existing or proposed program or placement; provided that the

Petitioner shall retain the burden of production and shall establish a prima facie case

before the burden of persuasion falls on the District. The burden of persuasion shall be
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met by a preponderance of the evidence.  See D.C. Code § 38-2571.03(6).

Analysis

A.

Has DCPS denied Student a FAPE by failing to timely review and revise, as
appropriate, Student’s June 6, 2016 IEP from ?

When the family moved back to the District of Columbia from Maryland in

October 2016, DCPS initially decided to implement Student’s June 6, 2016 Maryland

IEP in lieu of developing a new DCPS IEP.  On May 4, 2017, DCPS convened an IEP

meeting for Student, at which time the IEP team completed a review and revision of

Student’s IEP.  Mother contends that DCPS denied Student a FAPE by not ensuring that

the Maryland IEP was revised sooner.  DCPS responds that it was proper for it to adopt

and implement the Maryland IEP after Student returned to the District.

The IDEA’s interstate transferee provision, 20 U.S.C. § 1414 (d)(2)(C)(i)(II),

provides that, in the case of a child with a disability who enrolls in a new school in

another state, the receiving local education agency (LEA), in consultation with the

parents, must provide FAPE to the child, including services comparable to those

described in the child’s IEP from the previous public agency, until such time as the LEA

conducts a new eligibility evaluation, if determined necessary by the LEA, and develops

a new IEP, if appropriate.  Id.; 34 CFR § 300.323(f).  See, also, U.S. Department of

Education, Assistance to States for the Education of Children with Disabilities, 71 Fed.

Reg. 46579, 46681-82 (August 14, 2006).

It is undisputed in this case that after Student returned to DCPS from Maryland

in October 2016, DCPS implemented the Maryland IEP, first at City School 4, then at

City School 3.  DCPS took this course in order to observe Student in the DCPS schools to
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be able to assess  current needs.  DCPS proposed a revised IEP for Student at an

MDT meeting on February 22, 2017, but Mother was unwilling to discuss any change at

that time.  On May 4, 2017, Student’s IEP team convened and adopted the draft IEP

which DCPS had originally proposed on February 22, 2017.

DCPS’ decision to provide services to Student comparable to those in the

Maryland IEP, from October 2016 until February 2017, complied with the requirements

of 34 CFR § 300.323(f).  Because Mother did not want to revise Student’s Maryland IEP

at the time of the February 22, 2017 MDT meeting, the IEP was not revised until May 4,

2017.  Throughout this period, Student was provided full-time specialized instruction in

a self-contained classroom, as well as the related services specified in the Maryland IEP. 

I concluded that the Petitioner has not met her burden of persuasion that DCPS denied

Student a FAPE by not reviewing and revising  IEP before May 2017.

B.

Did DCPS deny Student a FAPE by placing  at City School 3 which is
not a suitable placement or location of services?

Before moving to Maryland in spring 2016, Student attended City School 3,

where  was placed in a self-contained classroom for children with ASD disabilities. 

Mother testified that Student was happy there and did very well.  When the family

returned to the District in October 2016, Mother asked to re-enroll Student at City

School 3, but she was instructed to first enroll Student in  neighborhood school, City

School 4.  After some two months at City School 4, DCPS changed Student’s school

location to the CES classroom at City School 3.  The parent and DCPS agree that this

classroom turned out to be inappropriate for Student because the other children were at

a higher functioning and academic level than Student.  At a January 10, 2017 MDT team
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meeting, Mother and the school representatives agreed that Student needed a different

service location.  The school team members proposed that Student be transferred to the

CES classroom at City School 5.  Student’s City School 3 classroom teacher, CES

Teacher, offered to take mother to check out the classroom.  Mother deferred visiting

City School 5 until March 2017, when she visited the classroom with her attorneys and

Educational Advocate.

The fact that the CES classroom City School 3 turned out to be unsuitable for

Student does not mean that DCPS denied Student a FAPE by assigning  there.  The

IDEA requires that every special education placement must be “based on the child’s

IEP,” 34 C.F.R. § 300.116(b)(2), and be “capable of fulfilling the student’s IEP.” Lofton

v. District of Columbia, 7 F.Supp.3d 117, 123 (D.D.C. 2013). Joaquin v. Friendship Pub.

Charter Sch., No. CV 14-01119, 2015 WL 5175885 (D.D.C. Sept. 3, 2015).  The

appropriateness of a proposed school location is determined as of the time it is offered

to the Student.  Cf. S.S. ex rel. Shank v. Howard Rd. Academy, 585 F.Supp.2d 56, 66

(D.D.C.2008) (Measure and adequacy of an IEP can only be determined as of the time it

is offered to the student.)

Petitioner’s expert, Educational Advocate, agreed that Student’s IEP was fully

implemented at City School 3.  Unfortunately, as DCPS and Mother agree, the classroom

at City School 3 did not work out for Student because the other children were more

advanced.  However, while DCPS is required to provide a suitable school location to

implement the IEP for a students with disabilities, it is not required to guarantee any

particular outcome or any particular level of academic success.  See, e.g., Holman v.

District of Columbia, 153 F. Supp. 3d 386, 389–90 (D.D.C. 2016).  Moreover, Mother

requested that Student be allowed to return to City School 3 because the child had done
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well there before the move the Maryland.  I find that DCPS has met its burden of

persuasion that in December 2016, when it identified City School 3 as Student’s school

location, the school location was appropriate, because it was based on Student’s IEP and

because City School 3 was capable of implementing the IEP.  

C.

Is DCPS’ proposed new placement/location at City School 5 an unsuitable
placement for Student?

On May 4, 2017, after Student’s IEP was revised, DCPS sent the parent

notification that the CES program at City School 5 had been identified as Student’s new

location of services.  Mother contends that this setting is inappropriate.

After meeting with Mother in January 2017, CES Teacher visited City School 5 to

assess the appropriateness of the CES classroom there for Student.  The classroom had

only 4 students with 3 teachers.  The children in the classroom were closer to Student’s

functional and academic level than were  classmates at City School 3.   Like Student,

these children were mostly nonverbal, needed a lot of prompting, and required toileting

assistance.  Also the City School 5 classroom was much more spacious that the room at

City School 3, to better facilitate movement for children on the autism spectrum.  CES

Teacher told mother that the classroom was more appropriate for Student.

Mother visited the CES program at City School 5 on March 22, 2017.  Petitioner’s

expert, Education Advocate, and Mother’s attorneys accompanied her for the visit. 

Educational Advocate opined in his testimony that the City School 5 setting was not

appropriate for Student, because he did not observe use of a systematic data-based

program, because he did not observe differentiated levels of services individualized to

each child, because he found food-based behavior reinforcement to be inappropriately
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used, because there was not enough focus on functional communication and because he

did not see a plan for “fading” the levels of support to move the children toward

functional independence.

DCPS’ expert, CES Specialist, praised the program at City School 5.  He testified

that the physical classroom space was several times larger than at City School 3, which

allowed for small group and play area and tables for 1:1 instruction, there was a

bathroom in the classroom and a direct doorway outside to a fenced in play area.  He

testified that Applied Behavioral Analysis (ABA) principles were used daily with fidelity,

including daily data collection, and that the adult staff keep data on the students’

behavior and life skills. He opined that the program at City School 5 is appropriate for

Student, both for therapeutic and life skill development, and that  would benefit

from fine motor (OT) and emotional development services provided inside the

classroom.

I found both of these experts to be highly qualified and credible.  However, I give

more weight to CES’ Specialist’s testimony because he appeared to be more

knowledgeable about the CES program at City School 5 and is also familiar with

Student’s needs, because he has made numerous observations in  classroom at City

School 3.  By comparison, Educational Advocate only visited City School 5 for one 25

minute observation.  CES Teacher, who is Student’s classroom teacher at City School 3,

also opined that the classroom at City School 5 was appropriate for Student, primarily

because the other children were at comparable levels of functioning to Student’s present

level.  I conclude that DCPS has met its burden of persuasion that City School 5,

comports with the Student’s IEP, see Alston v. Dist. of Columbia, 439 F.Supp.2d 86, 90

(D.D.C.2006), is capable of implementing the IEP and is, therefore, an appropriate
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educational placement for Student.  

D.

Has DCPS failed to ensure that Mother participated in the educational
placement decision for Student?

Petitioner contends that DCPS limited Mother’s participation in the educational

placement decision for Student by issuing a location of services letter for City School 5

before Mother had the opportunity to visit and evaluate the proposed placement.  This

allegation was not supported by the evidence. 

   The IDEA requires that DCPS ensure that the educational placement decisions

for a student with a disability be made by the student’s IEP team, including the parent

and other persons knowledgeable about the student.  See 34 CFR § 300.116(a). 

“[E]ducational placement refers to ‘the classes, individualized attention and additional

services a child will receive—rather than the ‘bricks and mortar’ of the specific school.’”

Aikens v. District of Columbia,  950 F.Supp.2d 186, 191 (D.D.C.2013) Id., citing T.Y. v.

N.Y.C. Dep’t of Educ., 584 F.3d 412, 419 (2d Cir.2009).  In this case, Student’s IEP

teams in Maryland and the District have consistently decided that due to 

functioning and academic level, Student requires a full-time placement in a self-

contained classroom with intense one-on-one and small group support.  Mother has

participated in these decisions.  Moving Student from the CES program at City School 3

to the CES program at City School 5 was also discussed at MDT meetings in January,

February and May 2017.  Mother participated in each of those meetings.

At both the January 10 and February 22, 2017 meetings, long before DCPS issued

its location of services letter for City School 5, Mother was offered the opportunity to

visit the program at that school.  She and her representatives in fact visited the CES
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classroom at City School 5 in March 2017.  It is true that Mother and her representatives

did not agree that the CES classroom at City School 5 was appropriate for Student. 

However the IDEA only requires that parents have the opportunity for meaningful

participation in educational placement decisions.  The Act does not empower the

parents to dictate the outcome.  Cf. Hawkins v. District of Columbia,  692 F.Supp.2d 81,

84 (D.D.C.2010).  (Right conferred by the IDEA on parents to participate in the

formulation of their child’s IEP does not constitute a veto power over the IEP team’s

decisions.)  I find that Mother has not met her burden of persuasion that she was not

able to meaningfully participate in the educational placement decisions for Student.

ORDER

Based upon the above Findings of Fact and Conclusions of Law, it is hereby

ORDERED:

All relief requested by the Petitioner herein is denied. 

Date:       June 8, 2017              s/ Peter B. Vaden                      
Peter B. Vaden, Hearing Officer

NOTICE OF RIGHT TO APPEAL

This is the final administrative decision in this matter.  Any party aggrieved by
this Hearing Officer Determination may bring a civil action in any state court of
competent jurisdiction or in a District Court of the United States without regard to the
amount in controversy within ninety (90) days from the date of the Hearing Officer
Determination in accordance with 20 U.S.C. § 1415(i).
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cc: Counsel of Record
Office of Dispute Resolution
OSSE Division of Specialized Education
DCPS Resolution Team




