
DISTRICT OF COLUMBIA 
OFFICE OF THE STATE SUPERINTENDENT OF EDUCATION 

Office of Dispute Resolution 
810 First Street, N.E., 2nd Floor 

Washington, DC 20002 
 

STUDENT,1     ) 
through PARENT,   ) Hearing Officer:  NaKeisha Sylver Blount  
Petitioner,    ) 
      )  Case No:  2017-0087 
v.      ) 
                                            ) Date Issued: June 24, 2017 

District of Columbia Public Schools  ) 
 Respondent.    )  
 

 
Hearing Officer Determination 

  
SUBJECT MATTER JURISDICTION 

Subject matter jurisdiction is conferred pursuant to the Individuals with Disabilities 
Education Act (“IDEA”), as modified by the Individuals with Disabilities Education 
Improvement Act of 2004, 20 U.S.C. Section 1400 et. seq.; the implementing regulations for the 
IDEA, 34 Code of Federal Regulations (“C.F.R.”) Part 300; Title V, Chapter E-30, of the District 
of Columbia Municipal Regulations (“D.C.M.R.”); and D.C. Code 38-2561.02(a). 
  

PROCEDURAL BACKGROUND 
This is a due process complaint (“DPC”) proceeding pursuant to the Individuals with 

Disabilities Education Act (“IDEA”), as amended, 20 U.S.C. §§1400 et seq.  
  

The DPC was filed on March 29, 2017 by Petitioner (Student’s parent), a resident of the 
District of Columbia, against Respondent, District of Columbia Public Schools (“DCPS”).  On 
April 7, 2017, Respondent filed its timely Response, denying that Respondent denied Student a 
free appropriate public education (“FAPE”).   
 

The parties convened a Resolution Session Meeting (“RSM”) in this matter on April 12, 
2017.  The parties did not reach an agreement during the RSM; however, they agreed to keep the 
resolution process open for the entire 30-day resolution period.  Accordingly, the parties agree 
that the 45-day timeline for the Hearing Officer’s Determination (“HOD”) in this matter began to 
run on April 28, 2017 and was set to conclude on June 12, 2017.  On June 1, 2017, the 
undersigned granted Respondent’s consent motion for continuance.  As a result, the new HOD 
deadline is June 24, 2017. 

 
The undersigned Impartial Hearing Officer (“IHO” or “Hearing Officer”) convened a 

Prehearing Conference (“PHC”) on May 3, 2017 during which the parties discussed and clarified 
                                                 

1 Personal identification information is provided in Appendix A. 
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the issues and the requested relief.  The PHC was summarized in the Prehearing Conference 
Summary and Order (the “PHO”) issued on May 3, 2017 and amended on May 17, 2017, which 
ordered that five-day disclosures would be filed by May 17, 2017 and that the DPH would be 
held on May 24, 2017 and May 25, 2017.   
 

The DPH was held on May 25, 2017 and June 7, 2017 at the Office of Dispute 
Resolution, 810 First Street, NE, Room 2006.  Petitioner elected for the hearing to be closed.  
Petitioner was represented by [PETITIONER’S COUNSEL A], Esq. and [PETITIONER’S 
COUNSEL B], Esq.  DPCS was represented by [RESPONDENT’S COUNSEL], Esq.  
 

Petitioner’s and Respondent’s disclosures were timely filed.  At the DPH, Petitioner’s 
exhibits P-1 through P-68 were admitted into evidence without objection.  Respondent’s exhibits 
R-1 through R-25 were admitted into evidence without objection.   

 
Petitioner called the following witnesses at the DPH:  
(a) Parent  
(b) Paralegal A 
(c) Paralegal B 
(d) Tutoring Director2 
(e) Nonpublic Director 
(f) Group Home Director 
(g) Educational Placement Consultant3 
 
Respondent called the following witnesses at the DPH:  
(a) Special Education Teacher4 
(b) Social Worker5 
(c) LEA Representative 

 
Petitioner and Respondent gave oral closing arguments. 

 
ISSUES 

As discussed at the PHC and reflected in the PHO, the following issues were presented 
for determination at the DPH: 

 
(a) Whether DCPS denied Student a FAPE by failing to implement Student’s 

September 3, 2015, March 1, 2016, June 15, 2016 and February 14, 2017 IEPs. 
(b) Whether DCPS denied Student a FAPE by failing to provide Student with an 

appropriate IEP as of September 3, 2015 in light of all Student’s needs (including 
in that it did not classify  with Emotional Disturbance (“ED”) or program for 

                                                 
2 Qualified, over Respondent’s objection, as an expert in special education services. 
3 Qualified, without objection, as an expert in special education placement, services and IEP development. 
4 Qualified, over Petitioner’s objection, as an expert in special education programming and placement for 
students with emotional disturbance. 
5 Qualified, over Petitioner’s objection, as an expert in clinical social work and behavioral support 
services for children with disabilities. 
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 ED) and on March 1, 2016, June 14, 2016 and February 14, 2017 in light of all 
Student’s needs (including in that the IEPs do not adequately program for 
Student’s ED). 

(c) Whether DCPS denied Student a FAPE by failing to provide Student with an 
appropriate special education placement from November 2015 through the present 
time, in that Student needs a full-time therapeutic special education day school. 

(d) Whether DCPS denied Student a FAPE by failing to abide by special education 
procedural requirements (namely, incorrectly recording  attendance/suspension 
records), resulting in substantive harm, and by failing to provide  appropriate 
alternative education services while  was on suspension. 

  
RELIEF REQUESTED 

 Petitioner requested the following relief:  
(a)  a finding that Student has been denied a FAPE; 
(b)  an Order that DCPS place and fund Student at Nonpublic School; 
(c) an Order awarding compensatory education in the form of 75 hours of 

independent academic tutoring and 30 hours of independent counseling, as 
recommended by Educational Placement Consultant. 

 
FINDINGS OF FACT 

1.  Student is [AGE] years old and is in the [GRADE] grade.  Student resides in 
Washington, D.C. with Parent.6 
 

2. Student attended District School from November 2015 through February 2017 
when  was given a long term suspension.7  Prior to November 2015 Student attended Public 
Charter School, which serves as its own special education local education agency (“LEA”). 
 

3. Student is eligible for special education services under the disability classification 
Emotional Disturbance (“ED”).   current IEP from February 14, 2017 includes goals in 
mathematics; reading; written expression; and emotional, social and behavioral development.  It 
provides 19 hours per week of specialized instruction outside the general education setting and 
120 minutes per month of behavioral support services (“BSS”) outside the general education 
setting.8  Student’s previous IEP from June 14, 2016 provided the same general level of 
services.9 
 

4. Student’s March 1, 2016 IEP classified Student with Specific Learning Disability, 
included goals in mathematics; reading; written expression; and emotional, social and behavioral 
development and provided 7 hours per week of specialized instruction inside the general 
education setting, 13 hours per week of specialized instruction outside the general education 
setting, and 120 minutes per month of BSS.10  

                                                 
6 Testimony of Parent. 
7 Id. 
8 P-8; R-18. 
9 P-6; R-11. 
10 P-5; R-4. 
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5. Student’s September 3, 2015, created by Public Charter School which serves as its 
own special education LEA, had classified Student with SLD, included goals in mathematics; 
reading; written expression; and emotional, social and behavioral development. The IEP 
provided 9 hours of specialized instruction outside the general education setting, 11 hours of 
specialized instruction inside the general education setting, and the equivalent of 120 minutes per 
month of BSS outside the general education setting.11  Parent elected for Student to attend Public 
Charter School while  was enrolled there.12 
 

6. Some portions of the present levels of performance sections of Student’s 
September 2015, March 2016, June 2016 and February 2017 IEPs (“relevant IEPs”) were 
repeated.  For example, Student’s April 2014 Woodcock-Johnson III and NWEA MAP scores 
were referenced in Student’s math, reading and written expression present levels in the 
September 2015, March 2016 and June 2016 IEPs. Likewise, each of the four IEPs included 
references to Student’s Attention Deficit Disorder diagnosis and challenging classroom 
behaviors in the social-emotional present levels of performance sections.  However, each of the 
three IEPs after the September 2015 IEP also included additional, updated information in the 
present levels of performance sections. 13 
 

7. Student has had one math goal for each of the relevant IEPs.  The math goal 
changed from the September 2015 to the March 2016 IEP, remained the same from the March 
2016 to the June 2016 IEP, and changed from the June 2016 to the February 2017 IEP. 14 
 

8. Student had three reading goals for the September 2015 IEP, and one reading goal 
for each of the other relevant IEPs, which was substantially repeated across each of the four 
relevant IEPs. 15 

 
9. Student has had one written expression goal for each of the relevant IEPs.  The 

written expression goal changed from the September 2015 to the March 2016 IEP, remained the 
same from the March 2016 to the June 2016 IEP, and changed from the June 2016 to the 
February 2017 IEP. 16 
 

10. Student’s social-emotional goals have largely been repeated across each of the 
four relevant IEPs. 17 
   

11. Student received an independent psychological evaluation reflected in an 
evaluation report dated April 27, 2016.  Student’s cognitive ability is estimated to fall within the 
average range; however, it could not be accurately measured due to Student’s challenges with 
limited self-regulation, emotionally shutting down, defiance and maintaining attention during 

                                                 
11 P-3; R-1. 
12 Testimony of Parent. 
13 P-3; P-5; P-6; P-9. 
14 Id. 
15 Id. 
16 Id. 
17 Id. 
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 18. Student earned a significant number of “Fs” and “Ds” on  report cards during 
the 2015-2016 and 2016-2017 school years, though  also earned some “Cs” and “Bs.”  Missed 
class time was a significant factor in the low grades Student received.27    
 

19. At District School, the BSS on Student’s IEP was not consistently implemented.  
Student did not receive any BSS from approximately November 2015 until March 2016.  To the 
extent that Student’s BSS was implemented after March 2016, it was only implemented by way 
of Social Worker doing brief check-ins with Student in the hallways or in the cafeteria, or 
checking in with Student’s teachers.  On approximately three occasions during Student’s time at 
District School, Social Worker met with Student in Social Worker’s office for approximately 15 
minutes or less each time.  At no time during Student’s time at District School did  receive the 
120 minutes per month of BSS called for on  IEP.28 
 

20. In an effort to remediate Parent’s concerns, including the lack of BSS/full IEP 
implementation, on June 16, 2016 and July 13, 2016, DCPS authorized a total of 60 hours of 
independent tutoring and 12 hours of independent counseling for Student, as requested by Parent 
and Parent’s representatives, on the recommendation of Educational Placement Consultant.29 
 

21. Parent arranged for Student to receive the independent tutoring services DCPS 
authorized through Tutoring Center.  Tutoring Center provided approximately ten hours of 
tutoring services to Student, and then discontinued the tutoring services because Student’s 
emotional challenges were so severe that  was not able to benefit from the tutoring services 
while those emotional challenges remained unaddressed.30 
 

22. Special Education Teacher began teaching Student when Student started at 
District School in the 2015-2016 school year.  Special Education Teacher and Student have a 
strong and respectful relationship, such that others at District School affectionately refer to 
Special Education Teacher as Student’s “dad.”31   
 

23. Special Education Teacher has specialized training, including from DCPS and 
other jurisdictions, for working with students such as Student.  Among other things, Special 
Education Teacher’s approach includes warmly greeting students at the door when they enter  
classroom, getting to know each of them on a “human level,” and connecting with them each day 
around some aspect of their lives prior to beginning instruction.  When a student becomes 
agitated, Special Education Teacher draws on  extensive and varied training in de-escalation 
practices and refrains from “jumping to conclusions” regarding the student’s motives.   
strategically employs  body language and voice to calm the student in a non-punitive manner 
when possible.  Special Education Teacher’s approach worked extremely effectively with 

                                                 
27 P-31; P-40; R-23. 
28 Testimony of Social Worker. 
29 R-14; R-15. 
30 Testimony of Tutoring Director; testimony of Parent. 
31 Testimony of Special Education Teacher. 
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Student, and  classroom is the only academic environment in which Student has been 
successful since at least the 2015-2016 school year.32 
 

24. Due to Special Education Teacher’s effectiveness in working with Student, 
Student’s IEP team agreed in June 2016 to modify Student’s schedule so that  could be in 
Special Education Teacher’s class for two additional class periods per day, in addition to the time 

 was already assigned to Special Education Teacher’s class.  Parent and her representatives did 
not disagree with giving Student additional time with Special Education Teacher as a temporary 
solution.33 
 

25. Special Education Teacher does not teach the two additional subjects for which 
Student was placed in his class.  To compensate for the fact that he did not teach these 
substantive areas, Special Education Teacher would collect work packets from the teachers who 
taught the two additional substantive areas, and allow Student to work on the work packets while 
Special Education Teacher taught the students regularly assigned to his classes.  After he 
finished teaching the lesson of the day to his regularly assigned Students, Special Education 
Teacher would assist Student with the work packets, as time permitted.  When there were areas 
covered by the work packets with which Special Education Teacher was not well versed, Special 
Education Teacher would seek clarity from the subject matter teachers so that he could further 
assist Student.34   
 

26. While Student has a strong relationship with Special Education Teacher, and 
while Special Education Teacher’s teaching and de-escalation methods were highly effective 
with Student, whenever Student was away from Special Education Teacher at school,  social 
emotional dysregulation caused  to be susceptible to getting into confrontations with other 
staff members, which could quickly escalate.35   
 

27. Some of the days when Student was in Special Education Teacher’s class for 
extended time, as agreed, District School was marking  absent from the two other substantive 
classes to which  would have otherwise been assigned.  There were also other errors reflected 
on Student’s attendance records.  Because missing two or more class periods in a school day 
results in a student being marked absent from school for the day, some of the absences from 
District School reflected on Student’s attendance record for the 2015-2016 and 2016-2017 school 
years are erroneous.36 
 
 28.  One day in February 2017, Special Education Teacher was away from school.  On 
that one day of Special Education Teacher’s absence, while a substitute teacher was assigned to 

                                                 
32 Id. 
33 Testimony of Parent; testimony of Educational Placement Consultant. 
34 Testimony of Special Education Teacher. 
35 Testimony of Educational Placement Consultant. 
36 Testimony of Parent. 
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Student’s classes, Student engaged in an incident that resulted in District School suspending  
for 26 days (“long term suspension”).37 
 
 29. Between the beginning of Student’s long term suspension at the end of February 
2017 and the end of  long term suspension on approximately March 31, 2017, DCPS provided 
Student two work packets, which  quickly completed, but did not otherwise provide effective 
notice to Parent or Student’s guardian (which at the time was a court-ordered group home) about 
where and how Student was to receive interim alternative educational services.38  
 

30. Once the long term suspension concluded, Student was assigned to attend City 
School starting at the beginning of April 2017.39   
 

31. City School can provide self-contained academic classes and specials.  Students in 
self-contained classes at City School remain in the same classroom and/or general area for 
academic classes, and transition independently to their self-contained classes.  Students in self-
contained classes at City School have lunch in the general education setting.40   
 

32. Student’s class avoidance behaviors have persisted at City School.  As of the 
DPH, Student had missed at least 21 days of school since beginning at City School at the start of 
April 2017.  During some of those 21 days, Student was in the school building but not in class.  
Once a Student at City School has missed two classes, he is counted absent for the day. 
 

33. Nonpublic School is a full-time therapeutic special education day school serving 
disabilities including ED and conduct disorder.  Many of Nonpublic School’s students have 
learning and behavioral profiles similar to Student’s.41 
 

34. All of Nonpublic School’s lead teachers are special education certified.  All of its 
lead teachers and co-teachers are certified in de-escalation techniques.42   
 

35. The typical classroom at Nonpublic School has six students, a lead teacher, and a 
co-teacher.  If a class has as many as eight students, the class is staffed with a third adult (a 
behavioral support staff member).43   
 

36. Nonpublic School offers therapeutic supports including individual psychological 
counseling, group counseling, art therapy and pragmatic counseling.  Its student have access to 
crisis intervention and therapeutic intervention throughout their school day.44 

                                                 
37 Testimony of Group Home Director; testimony of Parent; testimony of Educational Placement 
Coordinator; testimony of Special Education Teacher. 
38 Testimony of Group Home Director. 
39 Testimony of Group Home Director Testimony of Group Home Director. 
40 Testimony of LEA Representative. 
41 Testimony of Nonpublic Director. 
42 Id. 
43 Id. 
44 Id. 
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37. Students are always escorted throughout the building at Nonpublic School.  If a 
student tries to leave class, a “code yellow” is issued, and the student is generally promptly 
located.  The school convenes meetings with the student, teacher and case manager to determine 
potential causes of class avoidance.45 
 

38. Though it is possible for a student to be suspended from Nonpublic School, 
suspension is relatively rare.  Nonpublic School generally approaches discipline challenges from 
a therapeutic standpoint, with constant reinforcement of appropriate behaviors and therapeutic 
concepts throughout the school day.46 
 

39. Some DCPS students are currently assigned to Nonpublic School, and they get to 
and from Nonpublic School through DCPS-provided transportation.47 
 

40. Nonpublic School’s tuition is $63,000 per year, including crisis services.  
Student’s related services would total an additional $300 per month.  Nonpublic School has a 
certificate of approval from OSSE, and its rates are approved by OSSE.48 
 

41. Student has been accepted to Nonpublic School.49 
  

42. To overcome  work avoidance and other inhibiting challenges, Student needs 
intensive counseling and a program where the entire staff is trained in effective de-escalation 
techniques, and experienced with working with students with disabilities like .50  Student 
needs a therapeutic educational setting in order to access  education.51 
 

CONCLUSIONS OF LAW 
“Based solely upon evidence presented at the hearing, an impartial hearing officer shall 

determine whether the party seeking relief presented sufficient evidence to meet the burden of 
proof that the action and/or inaction or proposed placement is inadequate or adequate to provide 
Student with a FAPE.”  5 D.C.M.R. E-3030.3.  The burden of proof in an administrative hearing 
is properly placed upon the party seeking relief, except that once Petitioner has established a 
prima facie case, Respondent shall carry the burden of persuasion on issues regarding the 
appropriateness of an IEP or placement (issues (b) and (c)). The burden of persuasion shall be 
met by a preponderance of the evidence.  Schaffer v. Weast, 546 U.S. 49 (2005).  Through 
documentary evidence and witness testimony, the party with the burden of persuasion must 
persuade the impartial hearing officer by a preponderance of the evidence. DCMR 5-E3022.16; 
see also, N.G. v. District of Columbia, 556 F.Supp.2d 11, 17 n.3 (D.D.C. 2008). 

 

                                                 
45 Id. 
46 Id. 
47 Id. 
48 Id. 
49 Id. 
50 Testimony of Educational Placement Consultant. 
51 Testimony of Social Worker; testimony of Special Education Teacher; testimony of Educational 
Placement Consultant. 
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A hearing officer’s determination of whether a child received a FAPE must be based on 
substantive grounds.  In matters alleging a procedural violation, a hearing officer may find that a 
child did not receive a FAPE only if the procedural inadequacies (i) impeded the student’s right 
to a FAPE; (ii) significantly impeded the parent’s opportunity to participate in the decision-
making process regarding the provision of a FAPE to the parent’s child; or (iii) caused a 
deprivation of educational benefit.  34 C.F.R. 300.513(a). 

 
(a) Whether DCPS denied Student a FAPE by failing to implement Student’s 

September 3, 2015, March 1, 2016, June 15, 2016 and February 14, 2017 
IEPs. 

 
In reviewing a claim that an LEA failed to implement a student’s IEP, a hearing officer 

must ascertain whether the aspects of the IEP that were not followed were “substantial or 
significant,” or, in other words, whether the deviations from the IEP’s stated requirements were 
“material.”  See Catalan ex rel. E.C. v. District of Columbia, 478 F. Supp. 2d 73, 75 (D.D.C. 
2007), aff'd sub nom. E.C. v. District of Columbia, No. 07-7070 (D.C. Cir. Sept. 11, 2007); see 
also Holman v. District of Columbia, 67 IDEALR 39 (D.D.C. 2016); Turner v. District of 
Columbia, 61 IDELR 126 (D.D.C. 2013).  Where an LEA’s failure to implement is material (not 
merely de minimus), courts have held that the standard for determining whether there has been a 
denial of FAPE is not tied to whether the student has suffered educational harm.  See Wilson v. 
District of Columbia, 770 F. Supp. 2d 270 (D.D.C. 2011) (finding a student had been denied a 
FAPE, even where the student made academic progress despite the LEA’s material failure to 
implement part of the student’s IEP).  Rather, “it is the proportion of services mandated to those 
provided that is the crucial measure for determining whether there has been a material failure to 
implement.”  Turner v. District of Columbia, 952 F. Supp. 2d 31 (D.D.C. 2013).  

 
In this instance, Student did not receive behavior support services as mandated by  

IEP.  From November 2015 through at least April 2017, Student received minimal, when any, 
BSS.  Additionally, Student’s IEP essentially went entirely unimplemented during  long term 
suspension from the end of February 2017 through the beginning of April 2017, when  was not 
provided interim alternative educational services apart from two work packets  quickly 
completed.  The significant gap between the services Student received and those  IEP called 
for  to receive represents a material deviation from  IEP.  As such, Student was denied a 
FAPE due to the failure to fully implement  IEP, irrespective of any showing of harm.  
However, it is worth noting that given the nature of Student’s emotional disability, the lack of 
consistent behavioral support during such a large period of time impeded Student’s right to a 
FAPE and caused  a deprivation of educational benefit.  Parent meets the burden of proof on 
this issue. 
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(b) Whether DCPS denied Student a FAPE by failing to provide Student with an 
appropriate IEP as of September 3, 2015 in light of all Student’s needs 
(including in that it did not classify  with ED or program for  ED) and 
on March 1, 2016, June 14, 2016 and February 14, 2017 in light of all 
Student’s needs (including in that the IEPs do not adequately program for 
Student’s ED). 

 
An “IEP must, at a minimum, ‘provide personalized instruction with sufficient support 

services to permit the child to benefit educationally from that instruction.’” Reid ex rel. Reid v. 
District of Columbia, 401 F.3d 516, 519 (D.C.Cir.2005), quoting Bd. of Educ. of the Hendrick 
Hudson Cent. Sch. Dist., Westchester County v. Rowley, 458 U.S. 176, 203, 102 S.Ct. 3034, 73 
L.Ed.2d 690 (1982).  While an LEA is not required to maximize a student’s educational 
potential, it also cannot “discharge its duty under the [IDEA] by providing a program that 
produces some minimal academic advancement, no matter how trivial.” Hall ex rel. Hall v. 
Vance County Bd. of Educ., 774 F.2d 629, 636 (4th Cir.1985). 
 

In order for an IEP to be appropriate, (1) the LEA must have complied with IDEA’s 
administrative procedures and (2) the IEP must be reasonably calculated to provide some 
educational benefit to the student.  See N.T. v. District of Columbia, 839 F.Supp.2d 29, 33 
(D.D.C.2012), quoting Loren F. v. Atlanta Indep. Sch. Sys., 349 F.3d 1309, 1312 (11th 
Cir.2003); J.N. v. District of Columbia, 677 F.Supp.2d 314, 322 (D.D.C. 2010).  The                                                                                                                           
appropriateness of an IEP must be assessed as of the time the IEP was developed.  S.S. ex rel. 
Shank v. Howard Road Academy, 585 F.Supp.2d 56, 66 (D.D.C. 2008), quoting Thompson R2-J 
Sch. Dist. v. Luke P., 540 F.3d 1143, 1149 (10th Cir.2008) (“Because the question . . . is not 
whether the IEP will guarantee some educational benefit, but whether it is reasonably calculated 
to do so, . . . the measure and adequacy of an IEP can only be determined as of the time it is 
offered to the student. . . . Neither the [IDEA] nor reason countenance ‘Monday Morning 
Quarterbacking’ in evaluating the appropriateness of a child’s placement.”)  Petitioner does not 
assert that the LEA failed to comply with the administrative procedures attendant to developing 
Student’s IEP.  Rather, Petitioner claims that Student’s IEP is not reasonably calculated to 
provide Student educational benefit. 
 
 Student’s March 2016 IEP was more restrictive than the September 2015 IEP Public 
Charter School had developed for Student.   June 2016 IEP was even more restrictive, and the 
February 2017 IEP maintained the level of support the June 2016 IEP had provided.  However, 
neither of the IEPs was restrictive and/or therapeutic enough to meet Student’s needs, as 
evidenced by the decision to assign Student to one teacher, Special Education Teacher, for so 
much of  school day.  Without sufficient back up and other supports, this well-intentioned 
arrangement was not reasonably calculated to provide educational benefit to Student.  Special 
Education Teacher’s class is the only educational setting in which Student has been able to 
maintain equilibrium fairly consistently over the last several years.  While the effective bond 
Special Education Teacher was able to forge with Student was valuable and beneficial to 
Student, placing the entire weight of Student’s ability to access  education on the availability 
of this one teacher was not a reasonable, workable long-term means of providing FAPE to 
Student.  It is to be expected that Special Education Teacher would occasionally be away from 
school, class or otherwise unavailable to Student.  It would, therefore, remain important for 
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Respondent to continue to provide Student the resources he would need to make progress.  In 
Student’s case, this would mean a more restrictive and more therapeutic setting than what  
March 2016, June 2016 or February 2017 IEPs provided   Some of Student’s goals were also 
repeated, rather than being adjusted to reflect Student’s lack of progress. 

 
Parent and her representatives did not disagree with the unconventional arrangement of 

having Student spend more of  time with Special Education Teacher.  DCPS asserts that for 
Parent to challenge the arrangement now amounts to “Monday morning quarterbacking.”  Yet, 
what Parent was ultimately seeking was FAPE for Student, and she did not waive Student’s right 
to FAPE in order to have  spend more time with any particular teacher.  The IDEA places the 
ultimate responsibility of providing FAPE to a student on the LEA, and the lack of an 
appropriate IEP impeded Student’s right to a FAPE and caused  a deprivation of educational 
benefit.  Respondent does not meet the burden of proving that it provided Student a FAPE via the 
March 2016, June 2016 and/or February 2017 IEPs.52   
 

(c) Whether DCPS denied Student a FAPE by failing to provide Student with an 
appropriate special education placement from November 2015 through the 
present time, in that Student needs a full-time therapeutic special education 
day school. 

 
To the extent that a student’s IEP is appropriate,  educational placement is also 

appropriate, if it is able to implement the terms and conditions of the IEP.  O.O. ex rel. Pabo v. 
District of Columbia, 573 F.Supp.2d 41, 55 (D.D.C.2008) (Where a student’s IEP was adequate, 
a school capable of implementing the IEP was an appropriate placement.)  As stated above, the 
undersigned concludes that Student’s March 2016, June 2016 and February 2017 IEPs were not 
sufficiently restrictive, in that they did not provide Student with sufficient support to manage  
behaviors outside the presence of one particular teacher.  While City School can provide self-
contained academic classes and specials, student at City School transition independently and 
have lunch in the general education setting, which has not proved to be a workable model for 
Student as of this time.   

 
As Social Worker, Special Education Teacher and Educational Placement Consultant 

testified, Student requires a therapeutic placement. The need for a therapeutic placement has 
been evident at least since the June 2016 IEP.  By June 2016, the April 2016 independent 
evaluation was available and highlighted some of the intricacies of Student’s ED (though it did 
not specifically recommend a self-contained setting), Student had also by that time been at 
District School for nearly an entire school year, and Student’s team was by that time aware that 
only one teacher at the school could successfully address Student’s needs.  The failure to provide 

                                                 
52 The undersigned does not find a denial of FAPE against Respondent as to the September 2015 IEP, 
which was created by a different LEA.  Respondent had the responsibility to amend the September 2015 
IEP as appropriate once Student enrolled at District School.  While it arguably could have done so earlier, 
it did amend Student’s IEP in March 2016, which did not represent an inordinate delay, in that it gave 
Student’s new LEA some time to get to know Student in  new setting before making significant 
changes to a fairly recent IEP from  previous LEA. 
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Student a therapeutic placement since June 2016 impeded Student’s right to a FAPE and caused 
 a deprivation of educational benefit.  DCPS does not meet the burden of proof on this issue. 

 
(d) Whether DCPS denied Student a FAPE by failing to abide by special 

education procedural requirements (namely, incorrectly recording  
attendance/suspension records), resulting in substantive harm, and by failing 
to provide  appropriate alternative education services while  was on 
suspension. 

 
Once a student eligible for special education services has been suspended for more than 

ten days in a school year, the LEA must conduct a manifestation determination review to 
determine whether the conduct in question was a manifestation of the student’s disability, 
including because it “was caused by, or had a direct and substantial relationship to, the child’s 
disability” or because the behavior was “the direct result of the LEA’s failure to implement the 
IEP.”  34 CFR § 300.530(e).   In this instance, the failure to record all Student’s suspensions as 
suspensions rather than absences delayed at least Student’s April 12, 2016 and March 2, 2017 
MDRs.  Likewise, Respondent did not timely provide Student an interim alternative placement 
or adequate alternative educational services during  February 2017 long term suspension.  The 
failure to accurately record Student’s suspensions so that  could have timely MDRs, and/or to 
provide Student with adequate and timely interim alternative educational services during  
February 2017 long term suspension, significantly impeded Parent’s opportunity to participate in 
the decision-making process regarding the provision of a FAPE to Student, and caused Student a 
deprivation of educational benefit.  Parent meets the burden of proof on this issue. 

 
Request for Placement at Non-Public School 

 An order for DCPS to fund a placement at Nonpublic School is part of the relief 
Petitioner seeks for the denials of FAPE.  Yet a denial of FAPE does not necessarily entitle a 
Student to private school placement at public expense.  “An inadequate IEP is a necessary but 
insufficient condition for private school placement and reimbursement.”  N.T. v. District of 
Columbia, 839 F.Supp.2d 29, 34 (D.D.C.2012); Branham v. Gov't of the District of Columbia, 
427 F.3d 7, 8, 11 (D.C. Cir. 2005).  Placement awards, must be tailored to meet the child’s 
specific needs.  Id.  To inform this individualized assessment, courts have identified a set of 
considerations relevant to determining whether a particular placement is appropriate for a 
particular student, including the nature and severity of the student’s disability, the student’s 
specialized educational needs, the link between those needs and the services offered by the 
private school, the placement’s costs, and the extent to which the placement represents the least 
restrictive educational environment.  Branham at 12.  Following is a discussion of each of the 
Branham factors as they relate to the facts of this case. 
 

a. Nature and Severity of Student’s Disability 
Student’s disabilities are severe.  Student struggles to self-regulate  behavior and 

problem-solve when confronted with complex situations, even though  cognitive ability would 
otherwise permit  to do so.  As a result,  has difficulties in social environments and 
manifests impulsive and aggressive behaviors.  Student experiences internalized behavioral 
characteristics such as depression and rapid cycling, as well as externalized behavioral 
characteristics such as defiance and aggression.  Without specialized support, Student struggles 
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to access the internal resources necessary to be able to emerge from a destructive behavioral 
cycle. 

 
Student has had a history of severe behavioral difficulties from at least 2015 through the 

present time.  During this period,  behavior challenges have included hall-walking, class/work 
avoidance behaviors, noncompliance with classroom and school rules, disruptive classroom 
behavior, lack of focus/attention, and throwing objects.  During an October 2016 incident, 
Student became so agitated and emotionally escalated that  attempted to throw  over 
the school stairwell railing, and had to be psychiatrically hospitalized as a result. 

  
b.   Student’s Specialized Educational Needs 

To overcome  work avoidance and other inhibiting challenges, Student needs intensive 
counseling and a program where the entire staff is familiar with working with students with 
disabilities like   Student needs a therapeutic educational setting in order to access  
education.  
 
  c. Link between Student’s Needs and the Services Offered by Private School 

Nonpublic School is a full-time therapeutic special education day school serving 
disabilities including ED and conduct disorder.  Many of Nonpublic School’s students have 
learning and behavioral profiles similar to Student’s.  Nonpublic School offers therapeutic 
supports including individual psychological counseling, group counseling, art therapy and 
pragmatic counseling.  Its student have access to crisis intervention and therapeutic intervention 
throughout their school day.  Students are always escorted throughout the building at Nonpublic 
School.  If a student tries to leave class, a “code yellow” is issued, and the student is generally 
promptly located.  The school convenes meetings with the student, teacher and case manager to 
determine potential causes of class avoidance.  Though it is possible for a student to be 
suspended from Nonpublic School, suspension is relatively rare.  Nonpublic School generally 
approaches discipline challenges from a therapeutic standpoint, with constant reinforcement of 
appropriate behaviors and therapeutic concepts throughout the school day. 

 
d. Cost of Placement at Private School 

Nonpublic School’s tuition is approximately $63,000 per year.  The undersigned deems it 
to be reasonable, in light of its services.   
 

e. Extent to Which Private School Represents Least Restrictive Environment 
A self-contained classroom in a large, general education school, such as District School 

or City School, is not restrictive or therapeutic enough at this time for Student’s needs.  A full-
time therapeutic special education school is  least restrictive environment at this juncture. 
 

Based on the Branham factors discussed above, the program at Nonpublic School is 
reasonably calculated to address Student’s disabilities and educational needs.  Accordingly, 
Nonpublic School is an appropriate placement for Student. 
 

Request for Compensatory Education 
 The IDEA gives hearing officers “broad discretion” to award compensatory education as 
an “equitable remedy” for students who have been denied a FAPE.  See Reid, supra, 401 F.3d at 
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522-23.  The award must “provide the educational benefits that likely would have accrued from 
special education services” that the school district “should have supplied in the first place.” Id. at 
524.  A compensatory education award must “rely on individualized assessments” after a “fact 
specific” inquiry. Id. “In formulating a new compensatory education award, the hearing officer 
must determine ‘what services [the student] needs to elevate him to the position he would have 
occupied absent the school district’s failures.’” Stanton v. Dist. of D.C., 680 F.Supp.2d 201, 206 
(D.D.C. 2010), quoting Anthony v. District of Columbia, 463 F.Supp.2d 37, 44 (D.D.C. 2006); 
Reid, 401 F.3d at 527.  See also, e.g., Turner v. District of Columbia, 2013 WL 3324358, 10-11 
(D.D.C. July 2, 2013). 
 
 The undersigned has found that Student was harmed through DCPS’s failure to fully 
implement  IEP from November 2015 through at least April 2017; through a lack of an 
appropriate March 2016, June 2016 and February 2017 IEP; through a lack of an appropriate 
placement from at least June 2016 through the present time; through the failure to accurately 
record all Student’s suspensions (resulting in at least two delayed MDRs); and through a lack of 
timely and adequate interim alternative education services in conjunction with  February 2017 
long term suspension.  The tutoring and counseling services DCPS provided to Parent in June 
and July 2016 remediated, at least to some significant extent, the denials of FAPE from 
November 2015 through June 2016.  Accounting for the services that have already been provided 
to Parent, the undersigned credits the testimony of Educational Placement Consultant that 75 
additional hours of independent tutoring and 30 additional hours of independent counseling will 
elevate Student to the position where  would have been absent the denials of FAPE.   
 
  ORDER 

Based on the Findings of Fact and Conclusions of Law above, it is hereby ORDERED that: 
 

A. Within ten (10) school days of this Order, DCPS shall place and fund Student at 
Nonpublic School for the 2017-2018 school year. 

B. Within ten (10) school days of this Order, DCPS shall fund as compensatory 
education for Student 75 hours of independent academic tutoring and 30 hours of 
independent counseling.53 

 
All other relief Petitioner requested in the complaint is DENIED. 

 
 SO ORDERED. 
 

Date: June 24, 2017      /s/ NaKeisha Sylver Blount 
        Impartial Hearing Officer 
Copies to: 
Petitioner (by U.S. mail) 
Petitioner’s Attorney (electronically) 
Respondent’s Attorney (electronically) 
OSSE-SPED (electronically) 
ODR (electronically) 

                                                 
53 The tutoring and counseling hours shall be funded at the DCPS rate. 
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NOTICE OF RIGHT TO APPEAL 
 This is the final administrative decision in this matter.  Any party aggrieved by this 
Hearing Officer Determination may bring a civil action in any state court of competent 
jurisdiction or in a District Court of the United States without regard to the amount in 
controversy within ninety (90) days from the date of the Hearing Officer Determination, in 
accordance with 20 U.S.C. §1415(i). 




