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JURISDICTION: 
 
The hearing was conducted, and this decision was written, pursuant to the Individuals with 
Disabilities Act (“IDEA”), P.L. 101-476, as amended by P.L. 105-17 and the Individuals 
with Disabilities Education Improvement Act of 2004, the District of Columbia Code, Title 38 
Subtitle VII, and the District of Columbia Municipal Regulations, Title 5 Chapter E30.   The Due 
Process Hearing was convened on June 1, 2017, and June 2, 2017, at the District of Columbia 
Office of the State Superintendent of Education (“OSSE”) Office of Dispute Resolution 810 First 
Street, N.E., Washington, D.C. 20003, in Hearing Rooms 2003 and 2006.   The case was 
concluded with the submission of Respondent’s and Petitioner’s written closing arguments on 
June 9, 2017, and June 12, 2017, respectively. 
 
BACKGROUND AND PROCEDURAL HISTORY:  
 
The student is age ______and in grade _____.2   The student resides with  parent in the 
District of Columbia.  The student attends a public charter school in the District of Columbia 
(“School A”) that is its own local educational agency (“LEA”) for special education purposes.   
The student is a child with disability pursuant to IDEA with disability classification of multiple 
disabilities (“MD”) including emotional disturbance (“ED”) and other health impairment 
(“OHI”) due to Attention Deficit Hyperactivity Disorder (“ADHD”).   
 
On March 31, 2017, the student’s mother, “Petitioner” filed her due process complaint against 
School A , (“Respondent”) alleging, inter alia, failure to provide the student an appropriate 
individualized educational program (“IEP”) and placement.  
 
RELIEF SOUGHT:  
  
Petitioner seeks as relief that the Hearing Officer find DCPS has denied the student a free 
appropriate public education (“FAPE”), and that the Hearing Officer direct Respondent to 
develop an appropriate IEP to include that the student’s least restrictive environment (“LRE”) in 
a therapeutic separate special education day school; fund the student’s placement in a non-public 
separate special education day school and fund reasonable compensatory education. 
 
LEA Response to the Complaint:   
 
Respondent filed a timely response to the complaint on April 13, 2017.  Respondent denies that 
there has been any failure to provide the student with a FAPE.  Respondent asserted in its 
response, among other things, that in October 2016 School A, acting upon a request from 
Petitioner, increased the level of support provided to the student by increasing the number of 
hours of specialized instruction to 25.5 hours of specialized instruction outside the general 
education classroom and began to draft a revised IEP.  Respondent asserts  the student’s IEP for 
school year (“SY”) 2015-2016 was appropriate because it contained appropriate goals in all 
areas of need and accurate, detailed, objective statements of present levels of academic 
achievement and functional performance.  Respondent claims that although the student’s SY 
                                                
2 The student’s current age and grade are in indicated in Appendix B. 
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2015-2016 IEP did not contain a goal in the area of written expression, the student made 
progress despite the lack of a written goal, and the student’s SY 2016-2017 IEP is reasonably 
calculated to enable the student to make progress as it contains measurable goals in all areas of 
need and accurate, detailed, and objective present levels of performance and baselines. The 
Respondent contends the student has made progress during the SY 2016-2017,  appropriate 
LRE at School A, and  does not require a “therapeutic separate special education day school” 
in order to receive a FAPE.  
 
Resolution Meeting and Pre-Hearing Conference: 
  
The parties participated in a resolution meeting on April 18, 2017, and did not resolve the 
complaint.  The parties did not mutually agree to proceed directly to hearing, thus, the 45-day 
period began on May 2, 2017, and ended [and the Hearing Officer’s Determination (“HOD”) was 
originally due] on June 14, 2017.     
 
The undersigned Impartial Hearing Officer (“Hearing Officer”) convened a pre-hearing 
conference (“PHC”) on the complaint on April 18, 2017, and issued a pre-hearing order (“PHO”) 
on April 21, 2017, outlining, inter alia, the issues to be adjudicated.  
 
The hearing was conducted on June 1, 2017, and June 2, 2017.  At the end of the hearing on June 
2, 2017, the parties requested to file written closing arguments and mutually agreed to file a 
motion to extend the HOD due date to allow time for the written closing arguments.  The motion 
was granted which extended the HOD date to June 21, 2017. 
 
ISSUES: 3  
 
The issues adjudicated are:  
 

1. Whether the LEA denied the student a FAPE by failing to review and revise the student’s 
IEP to ensure that it was appropriate from the start of SY 2015-2016 when student 
transferred to School A, because it did not provide goals and present levels of 
performance (“PLOPs”) in written expression, appropriate baselines, or an appropriate 
functional behavior assessment (“FBA”)/behavior intervention plan (“BIP”), or in the 
alternative, School A failed to revise the student’s IEP at least annually. 

 
2. Whether the LEA denied the student a FAPE by failing to propose or provide an 

appropriate IEP on December 16, 2016, because the IEP did not provide goals and 
PLOPs in written expression, appropriate baselines, and appropriate PLOPs, in light of 
the student’s lack of educational progress and ongoing behavior problems. 

 
3. Whether the LEA denied the student a FAPE by failing to propose or provide an 

appropriate IEP or placement/location of service on February 15, 2017, and March 17, 
                                                
 
3 The Hearing Officer restated the issue at the outset of the hearing and the parties agreed that this is the issue to be 
adjudicated.   
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2017, because it did not provide placement in a separate, therapeutic, special education 
day school.4 

 
4. Whether the LEA denied the student a FAPE by failing to develop an appropriate IEP, on 

or about December 16, 2016, and March 17, 2017, and through the date on which the 
complaint was filed, in that the IEP failed to discuss, determine and indicate the 
appropriate LRE and the type of placement the student needed on the continuum of 
alternative placements.   

 
5. Whether the LEA denied the student a FAPE by failing to afford Petitioner the right to 

participate in the development of the December 16, 2016, IEP by failing to provide the 
draft IEP and FBA five days in advance of the IEP meeting, and/or by finalizing the IEP 
without the parent’s participation. 

 
RELEVANT EVIDENCE CONSIDERED: 
 
This Hearing Officer considered the testimony of the witnesses and the documents submitted in 
the parties’ disclosures (Petitioner’s Exhibits 1 through 49 and Respondent’s Exhibits 1 through 
29) that were admitted into the record and are listed in Appendix A.5   Witnesses’ identifying 
information is listed in Appendix B.6   The Hearing Officer also considered the parties written 
closing arguments that were submitted by Respondent on June 9, 2017, and by Petitioner on June 
12, 2017. 
 
SUMMARY OF DECISION: 
 
The Hearing Officer concluded the student was denied a FAPE by School A failing to review 
and revise the student’s IEP annually as required by IDEA.  In addition Petitioner proved that 
Respondent did not provide her the student’s draft IEP five days prior to the December 16, 2016, 
meeting and thus impeded Petitioner’s opportunity to participate in the decision-making process 
regarding provision of FAPE.  The Hearing Officer concluded that student’s current IEP and 
placement at School A are appropriate.  As relief for the denial of FAPE found, the Hearing 
Officer granted Petitioner compensatory education in the amount of 250 hours of independent 
tutoring and 50 hours of independent counseling. The Hearing Officer did not grant the other 
relief request by Petitioner. 
 
 

                                                
4 These were dates when meetings were held at which Petitioner made requests for a non-public placement. 
 
5 Any items disclosed and not admitted or admitted for limited purposes was noted on the record and summarized in 
Appendix A.   
 
6 Petitioner presented five witnesses: Petitioner, two educational advocates employed by the law firm representing 
Petitioner, an independent school psychologist, and representative of the non-public school Petitioner is seeking. 
Respondent presented four witness: the director of special education for School A, the student’s special education 
teacher at School A, the student’s counselor at School A and the psychologist who conducted an evaluation of the 
student.  
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FINDINGS OF FACT: 7   
 

1. The student resides with  parent in the District of Columbia. The student attends 
School A, a public charter school that is its own LEA. The student is a child with 
disability pursuant to IDEA with a MD disability classification including ED and OHI 
due to ADHD.  (Petitioner’s Exhibits 7-1, 11-11) 

 
2. The student enrolled at School A at the start of SY 2015-2016.  Prior to SY 2015-2016 

the student attended another District of Columbia public charter school (“School B”) 
where  began attending at the start of SY 2014-2015.  (Petitioner’s testimony, 
Petitioner Exhibit 5-1) 

 
3. In 2015 School B had a psychological evaluation conducted of the student.  The 

evaluation report is dated April 23, 2015.  The evaluator administered the Weschler 
Intelligence Scale for Children – Fifth Edition (“WISC-V”) and the Woodcock-Johnson 
IV Tests of Achievement Abilities (“WJ-IV”).  The student earned a Full-Scale IQ score 
of 79, and a Verbal Comprehension Index of 84.  The student’s academic scores reflected 
an approximate two-year deficit.   scored 63 in Academic Fluency (age equivalency 
of 5-11), 76 in Broad Reading (age equivalency of 6-8), 74 in Broad Written Language 
(age equivalency of 6-7), and 70 in Broad Math (age equivalency of 6-5).  (Petitioner’s 
Exhibit 11-1, 11-4, 11-5, 11-6, 11-7) 

 
4. As a part of the evaluation, the student,  parent and teacher filled out the Behavior 

Assessment System for Children, Second Edition (“BASC-2”) and based on the teacher’s 
ratings, the student scored within the Clinically Significant range for Hyperactivity, 
Aggression, Conduct Problems, Learning Problems, Atypicality, Adaptability, and Study 
Skills. The parent rated the student in the Clinically Significant range for conduct 
problems and the student rated  in the Clinically Significant range for Atypicality, 
Depression and Attention Problems.   (Petitioner’s Exhibit 11-8, 11-9) 

 
5. The student also completed the Children’s Depression Inventory and scored within the 

High Average range for Depression. The evaluator recommended that the student be 
classified with Multiple Disabilities, including Specific Learning Disabilities, Emotional 
Disturbance and Other Health Impairment.  The evaluator also recommended a well- 
structured environment that is carefully planned and consistently implemented in terms of 
the physical arrangement, schedule of activities, and expected behaviors. The evaluator 
recommended the student be in a well-structured classroom environment but did not 
recommend an educational placement outside general education.  (Petitioner’s Exhibit 
11-11) 

 

                                                
7 The evidence (documentary and/or testimony) that is the source of the Findings of Fact (“FOF”) is noted within a 
parenthesis following the finding.  A document is noted by the exhibit number.  The second number following the 
exhibit number denotes the page of the exhibit (or the page number of the entire dislcosure document) from which 
the fact was extracted.  When citing an exhibit that has been submitted by more than one party separately, the 
Hearing Officer may only cite one party’s exhibit.   
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6. The student’s IEP at School B was developed on June 1, 2015.  It provided the following:  
in “Consideration of Special Factors” the student was to receive positive behavior 
interventions and supports.  The  IEP team found that the student’s behavior impedes  
learning and that of other children and noted specifically that, the student “is often 
resistant to adult authority.  The student becomes frustrated when  is not able to 
perform in class, and will often refuse to follow directions and accept redirection 
instructions from  teachers and other adults.  [The student] may escape the location in 
order to avoid being compliant...”    (Petitioner’s Exhibit 5-1, 5-2)  

 
7. The School B June 1, 2015, IEP proscribed the following services: 10 hours per week of 

specialized instruction inside the general education setting, 5 hours per week of 
specialized instruction outside the general education setting, 60 minutes per week of 
behavioral support services outside the general education setting and 30 minutes per 
week of behavior support services inside the general education setting.  (Petitioner’s 
Exhibit 5-8) 

 
8. The School B June 1, 2015, IEP team developed PLOPs, goals and baselines in the 

academic areas of mathematics and reading, and in the area of emotional, social, and 
behavioral development. The IEP contained specific and measurable PLOPs and 
baselines for the IEP goals in math and reading.  For instance, the IEP noted the student 
demonstrated the ability to solve single and two-digit addition and subtraction problems 
and was able to read several two and three syllable words.  The baselines for the student’s 
reading and math goals were specific and related to the goals.  For instance, the baseline 
for one of  math goals indicated  had difficulty counting money and the goals set 
forth targeted tasks related to  counting money.   (Petitioner’s Exhibit 5-3, 5-4) 

 
9. In the area of emotional, social and behavioral development, the June 1, 2015, IEP noted 

that student’s behavior negatively impacted  ability to access the general education 
curriculum in the general education setting, that  had great difficulty sustaining 
attention, and engaged in behaviors such a running out of the classroom, taking other 
students’ belongings, crying, refusing redirection and being disruptive, causing  to be 
removed from the classroom and miss classroom time.  The IEP noted that student would 
benefit from a FBA to provide more data and a BIP to create a measure for  responses 
to intervention. It also noted that the student’s behavioral functioning had a negative 
impact on  ability to access the general education curriculum in the general education 
setting and that  consistently engaged in behaviors that interfere with  ability to 
learn.    (Petitioner’s Exhibit 5-6, 5-7) 
 

10. Petitioner attended the student’s IEP at School B, and agreed with the IEP and the level 
of services prescribed.  Petitioner enrolled the student at School A at the start of SY 
2015-2016, provided the IEP from School B.   Petitioner attended parent teacher 
conferences every quarter during the student’s first year at School A.   The student’s 
teacher indicated to Petitioner that the student needed more one-on-one support in the 
classroom.  Petitioner frequently received phone calls from the teacher’s assistant stating 
the that the student often crawled under the table, would not do class work, and used 
profanity in the classroom.  (Petitioner’s testimony) 
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11. Although the student began attending School A at the start of SY 2015-2016 and the 

student’s School B IEP was still in effect the student was in a general education 
classroom.   (Witness 8’s testimony) 

 
12. School A assessed the student during SY 2015-2016.  The assessments revealed that the 

student was operating at kindergarten level in math and first grade level in reading when 
 entered School A and made nominal progress during that school year and remained 

below grade level.   (Respondent’s Exhibits 5, 6) 
 

13. The student’s report card from SY 2015-2016 indicated the student was operating below 
grade level in reading throughout the school year.  In writing and math, the student was 
operating below grade level for the first two advisories, but on grade level in the last two 
advisories.  In the first advisory, the student’s classroom behaviors needed improvement 
and did improve during the remainder of the school year.   (Petitioner’s Exhibit 16) 

 
14. At the end of SY 2015-2016, when the student’s IEP was due to be reviewed and updated 

in June 2016, School A did not conduct an annual review of the student’s IEP.  (Witness 
8’s testimony) 

 
15. During the first few weeks of school in SY 2016-2017, the student had behavior 

difficulties, including using profanity, for which  was occasionally removed from 
class.   (Petitioner’s Exhibit 33-2, 33-3, 33-4, 33-5, 33-6) 

 
16.  On September 20, 2016, the student was involved in an incident in which  was 

physically and verbally aggressive to another student, striking .  School A required 
the student’s parent attend a meeting at the school before the student could return to class. 
(Petitioner’s Exhibit 33-1) 

 
17. Beginning in September 2016 through October 2016 the student was provided weekly 

therapy sessions by the School A social worker to address the student’s anger and 
outbursts in the classroom.   (Petitioner’s Exhibit 33-15, 33-16)    

 
18. In October 2016, the student continued to have behavior difficulties including verbal 

aggression and use of profanity.  (Petitioner’s Exhibit 33-7, 33-8, 33-9,33-10, 33-11, 33-
12, 33-13, 33-14) 

 
19. From the start of SY 2016-2017 the student was in a general education classroom until 

late October 2016 when  was moved to a self-contained special education classroom. 
School A’s newly appointed special education coordinator for 2016-2017 was not aware 
that the student had an IEP.  Because the student had a different last name in the OSSE 
IEP database, the coordinator was initially unable to gain assess to the student’s IEP, but 
eventually did by late October 2016.   (Witness 8’s testimony) 

 
20. Petitioner agreed to the change in the student’s classroom; however, the change was 

performed absent an IEP meeting  and without the issuance of a prior written notice 



  8 

(“PWN”).  Since the end of October 2016, the student is has been provided all instruction 
in a self-contained special education program.  (Witness 8’s testimony, Petitioner’s 
Exhibit 9-1, Respondent’s Exhibit 25-1) 

 
21. In the first advisory of SY 2016-2017 the student report card reflects that  was 

operating below grade level and unsatisfactory in reading and writing and satisfactory in 
math.  The student’s behavior in both the first and second advisory was emerging and 
needed improvement with regard to respect for others.  In the second advisory after the 
student was moved to the self-contained classroom,  report card reflected excellent 
performance in reading and math.  (Petitioner’s Exhibit 17) 

 
22. School A convened a meeting on December 16, 2016. Petitioner participated in the 

meeting along with  educational advocate.  The team presented Petitioner with the 
draft IEP.  School A did not provide Petitioner the draft IEP prior to the December 16, 
2016, meeting.  (Witness 2’s testimony, Witness 8’s testimony, Petitioner’s Exhibits 7-1, 
9-1) 

 
23. School A prepared a draft FBA and BIP for the student to get a better idea of the 

incidents that were associated with the student’s behaviors.  The draft of the FBA and 
BIP were given to the parent at the December 16, 2016, meeting and were to be discussed 
at a follow up meeting.   Even though the documents were not finalized at the December 
16, 2016, meeting, School A began and continues to implement the BIP.   In addition, 
School A has a school-wide behavior tracking system in which the  student is 
participating.      (Witness 5’s testimony, Respondent’s Exhibit 9)  

 
24. At the December 16, 2016, meeting the team agreed to perform a comprehensive 

psychological evaluation. Petitioner consented to the evaluation being conducted.  
Petitioner did not agree to the draft IEP and stated that she needed time to review the IEP 
and FBA as they had just been presented to her at the meeting.  At the December 2016 
meeting, Petitioner’s advocate requested that an occupational therapy (“OT”) and speech 
language evaluation be conducted.  The team agreed to conduct the evaluations and to 
reschedule the meeting to review and finalize the student’s IEP.  (Witness 2’s testimony, 
Petitioner’s Exhibits 8-1, 34-1) 

 
25. Although Petitioner did not agree to the December 16, 2016, draft IEP, School B began to 

implement the draft IEP in the student’s self-contained classroom.  (Witness 7’s 
testimony) 

 
26. All services listed in the student’s December 16, 2016, IEP are to be provided outside 

general education.  The student’s IEP includes a page entitled “LRE” that lists the hours 
that the student is to be provided specialized instruction and related services outside 
general education and the reasons the services  cannot be provided to the student in 
general education.  This page also includes a description of the supports and services that 
were previously attempted in the general education setting.  The IEP did not include a 
specific discussion or description of the student’s LRE or the student’s placement on the 
continuum of educational placements.   (Respondent’s Exhibit 8-1, 8-8, 8-9) 
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27. School A completed the comprehensive psychological evaluation and the evaluator’s 

report is dated February 9, 2017. The psychologist who evaluated the student 
administered the WISC-V.  The student’s full-scale IQ score increased from  previous 
evaluation to 89, Low Average.  This increase may be attributable to  maturing and 
being provided an appropriate academic program since  was previously evaluated.  
The student’s Verbal Comprehension Index was an 86.  The student also completed the 
WJ-IV.   scored 69 in Broad Reading, 80 in Broad Mathematics, 78 in Math 
Calculation Skills, 64 in Letter Word Identification, 76 in Spelling and 79 on Sentence 
Writing Fluency. (Witness 6’s testimony, Respondent’s Exhibit 12-1, 12-6, 12-10, 12-11, 
12-12)  

 
28. The student’s special education teacher completed the Conners Comprehensive Behavior 

Rating Scales (“CBRS”).  The student yielded scores in the Elevated and Very Elevated 
range in the areas of Emotional Distress, Upsetting Thoughts, Social Anxiety, Defiant 
and Aggressive Behaviors, Social Problems, and Hyperactivity.  The evaluator noted the 
following Diagnostic Conceptualization: Adjustment Disorder with Disturbance of 
Emotions and Conduct, Rule Out ADHD Combined Type.  The evaluator recommended 
the student be classified with MD based on specific learning disability (“SLD”), ED and 
OHI.  The student met criteria for all three classifications but the evaluator thought ED 
was the student’s more prominent disability classification.  (Witness 6’s testimony, 
Respondent’s Exhibit 12-16, 12-19) 

 
29. The psychologist who evaluated the student recommended that the student be placed in a 

structured specialized instruction program to include a low pupil teacher ratio with an 
instructional environment that utilizes multiple presentation formats to include visual, 
auditory, kinesthetic and tactile modalities, as well as a therapeutic focus that provides 
access to psychotherapeutic interventions.  (Witness 6’s testimony, Respondent’s Exhibit 
12-19) 

 
30. School A is therapeutic milieu that is consistent with the educational placement 

recommended by the psychologist because at School A the student is provided a low 
teacher to student ratio with multiple instructional presentation formats. There is a 
behavior modification system and the student is provided therapeutic services by a 
licensed clinical social worker.  The student has made some recent behavioral gains at 
School A, but she still has oppositional behaviors that are likely to remain, even with the 
therapeutic services the student is provided.  (Witness 6’s testimony) 

 
31. School A reconvened a team meeting on February 15, 2017, and reviewed the February 

9, 2017, evaluation and determined eligibility. Petitioner and her advocate attended the 
meeting. Based on review of the evaluation, the advocate requested that the IEP be 
updated with PLOPs, baselines and goals in written expression.  The advocate asked that 
three disability classifications be acknowledged on the IEP.  The advocate also requested 
the student be provided a full time outside general education IEP and a change of location 
from School A. The OT evaluation was also reviewed but the student was not found 
eligible for OT services.  The speech language evaluation had not yet been conducted and 
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School A did not provide a proposed compensatory education plan for not updating the 
student’s IEP prior to the December 2016 meeting.   (Witness 2’s testimony, Petitioner’s 
Exhibits 10, 39)  

 
32. The advocate sent an email to School A following the February 15, 2017, meeting 

asserting Petitioner’s objections to School A having finalized the student’s IEP prior to 
the February 15, 2017, meeting and reiterating Petitioner’s request that the student be 
placed in a more restrictive setting.  (Witness 2’s testimony, Respondent’s Exhibit 26-4, 
26-5, 26-6)  

 
33. On February 22, 2017, School A authorized Petitioner to obtain an independent OT 

evaluation that has yet to be completed.  (Respondent’s Exhibit 14-1) 
 

34. On February 28, 2017, School A provided Petitioner with the speech language 
evaluation.   (Respondent’s Exhibit 26-4) 

 
35. School A proposed to review the speech language evaluation on March 15, 2017, or 

March 17, 2017, and review a draft IEP for the student.  The email from School A noted 
that the student was in a self-contained classroom and because School A believed the 
student was in  correct LRE with the prescribed 25.5 hours of services outside general 
education, School A rejected Petitioner’s request for a change in location to a more 
restrictive LRE.   (Respondent’s Exhibit 26-1, 26-2, 26-3) 

 
36. School A issued a prior written notice (“PWN”) dated March 17, 2017, determining the 

student eligible with the MD classification and with all three-disability classifications 
recommended in the recent evaluation.  School A also prepared a draft IEP.  School A 
updated the PLOPs in the IEP to include the most recent evaluation data and written 
expression goals were added. School A provided Petitioner and her advocate with a copy 
of the draft IEP and proposed meeting dates where the IEP could be reviewed along with 
the outstanding evaluations. The proposed meeting has not yet occurred.  (Witness 2’s 
testimony, Respondent’s Exhibits 18, 19)  

 
37. During SY 2016-2017, the student has made some academic gains in reading and math.  

School A assessed the student’s reading and math functioning using the i-Ready 
assessment.   was assessed as operating at a first-grade level in reading in September 
2016 and December 2016. When  was assessed in March 2017  was operating at 

grade level, but still below  current grade level.  She was assessed as operating at a 
kindergarten level in math in September 2016 and at second grade level when assessed in 
December 2016 and March 2017.   (Respondent’s Exhibits 21-1, 22-1) 

 
38. School A generated an IEP progress report for the period from November 1, 2016, to 

January 30, 2017.  That report indicates that the student has made progress relative to  
IEP goals.   (Respondent’s Exhibits 20)  

 
39. The School A social worker, who currently works with the student, started working with 

 in October 2016, around the time  moved to self-contained classroom.  The 
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student has been making progress on IEP goals, classroom work,  self-awareness and 
focusing, and is better able to respond appropriately rather than acting on snap judgment.   
(Witness 5’s testimony) 

 
40. The amount of behavioral services on the student’s previous IEP was 60 minutes outside 

of  general education and 30 minutes per week in general education.  The student now 
receives 240 minutes per month of behavioral services outside of general education.  The 
push-in services have been dropped, but the student has access to a counselor beyond the 
scheduled hours, whenever  asks to see a service provider.  (Witness 8’s testimony) 

 
41. The intervention strategies that are available to the student at School A include daily 

check-in, rewards, verbal praise, and positive phone calls home. The School A 
therapeutic behavior aides, as well as all other staff,  are trained to use verbal de-
escalation techniques.  (Witness 5’s testimony, Respondent’s Exhibit 10)  

 
42. School A has a student support center where the behavior coaches are stationed and 

where students can process any behavior incidents with these behavior coaches. School A 
also has a de-escalation room for student’s experiencing tantrums or other mood-related 
issues.  The social worker assigned to a student will arrive when a student is sent to the 
de-escalation room and process the incident with the student.  All of the aforementioned 
services are available to the student at School A.  (Witness 5’s testimony) 

 
43. On one occasion in December 2016 the student became verbally and physically 

aggressive because  was no allowed to go on field trip.  This was the only time the 
student went to the de-escalation room.  The student has already been through a few of 
the behavior management sessions and  will often ask to see  social worker if  is 
having a problem in the classroom.  The student’s behavior have gradually improved 
since  moved to the self-contained classroom.   has become more comfortable in 

 new classroom setting, understands the classroom expectations and responds to 
redirection.   (Witness 5’s testimony, Respondent’s Exhibit 24-6, 24-8, 24-9) 

 
44. The student’s current classroom special education teacher has seen improvement in the 

student’s behavior since  was first moved to the self-contained classroom.  At first  
would have outbursts and leave the classroom.  The student cursed at the adults and other 
students with high frequency and tended to be a bully to other students in the class.   
has now begun to adapt to the norms of the classroom. Occasionally, the student has 
outbursts; however, these episodes do not occur with the same frequency or duration as 
when  initially changed classrooms.  (Witness 7’s testimony, Respondent’s Exhibit 
23) 

 
45. The student’s current classroom at School A has a certified special education teacher, a 

teacher assistant and two therapeutic assistants for a total of four staff and a total of seven 
students.  Although School A has a general education population,  during the school day 
the student does not interact with non-disabled peers.  All the special education students 
enter, and leave, School A at a different time than the general education students. School 
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A has the staff and components to fully implement the student’s current IEP.  (Witness 
7’s testimony, Witness 8’s testimony) 

 
46. Petitioner’s educational advocate who is a psychologist and was designated an expert 

witness prepared a compensatory education plan.  The advocate prepared the plan based 
on a review of the student’s evaluations and school records.  She assumed that the harm 
for which compensation was due was the alleged failure to update IEP from June 2016 to 
December 12, 2016, an inappropriate IEP from the start of SY 2015-2016 until the 
present, including lack of extended school year (“ESY”) services.  The psychologist 
opined that with research-based interventions in place, the student will make about one 
half to 2/3 year’s growth in a school year.  (Witness 1’s testimony, Petitioner’s Exhibit 
49-6)  

 
47. Given that the student is still reading four grade levels below  current grade and 

considering research-based approaches to reading remediation, the advocate opined that 
one-on-one and small group tutoring anywhere from 2 to 5 times per week with a 
duration of 30 minutes to 3 hours per day would be appropriate to remediate the alleged 
harm to the student.  She recommended 360 hours of independent tutoring and 80 hours 
of individual and family therapy.  The educational advocated admitted that the student’s 
recent progress (in the last 3 months in i-Ready reading) might affect the compensatory 
education plan by requiring less tutoring.  The advocate had not spoken to the student’s 
teachers or service providers prior to making her recommendation.  (Witness 1’s 
testimony, Petitioner’s Exhibit 49-7, 49-8)  

 
48. The student has been interviewed at, and been accepted to, a non-public special education 

school (“School C”).  School C interviewed the student and  parent in February 
2017.   School C is a full-time therapeutic day program and can implement the student’s 
IEP.  School C has two education program tracks: a Therapeutic Day School and 
Learning Center in the same building.  The Learning Center is for students with SLD 
classification.  The other program has students with ED as their primary disability 
classification.  There are three clinical psychologists on staff and a psychiatrist who 
comes twice per month.  The ED program has a 3 to 1 student to teacher ratio and an 
average class size of  6 to 8 students.  Should the student attend School C,  would be 
the 7th student in the class.  School C is a full-on escort school with a  behavior crisis 
center. If a student walks out of the classroom behavior specialists will confront the 
student right away.  At School C the student would be in a self-contained classroom 
except for art, physical education and music. Teachers are special education certified as 
are the related service providers.   School C has an OSSE certification of approval (“C of 
A”).  School C has 72 students from DCPS and D.C. charter schools.  The annual cost of 
School C is $63,000.00 with related services each having a separate additional 
charge.  (Witness ’s 4’s testimony, Petitioner’s Exhibit 43)  
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CONCLUSIONS OF LAW: 
 
Pursuant to IDEA §1415 (f)(3)(E)(i) a decision made by a hearing officer shall be made on 
substantive grounds based on a determination of whether the child received a free appropriate 
public education (“FAPE”).  
 
34 C.F.R. § 300.17 provides: 
A free appropriate public education or FAPE means special education and related services that-- 
(a) Are provided at public expense, under public supervision and direction, and without charge; 
(b) Meet the standards of the SEA, including the requirements of this part; (c) Include an 
appropriate preschool, elementary school, or secondary school education in the State involved; 
and (d) Are provided in conformity with an individualized education program (IEP) that meets 
the requirements of Sec. 300.320 through 300.324 
 
Pursuant to IDEA §1415 (f)(3)(E)(ii) in matters alleging a procedural violation, a hearing officer 
may find that a child did not receive FAPE only if the procedural inadequacies impeded the 
child’s right to FAPE, significantly impeded the parent’s opportunity to participate in the 
decision-making process regarding provision of FAPE, or caused the child a deprivation of 
educational benefits.  An IDEA claim is viable only if [DCPS’] procedural violations affected 
the student’s substantive rights.” Lesesne v. District of Columbia, 447 F.3d 828, 834 (D.C. Cir. 
2006) 
 
Pursuant to 5E DCMR 3030.14 the burden of proof is the responsibility of the party seeking 
relief.  Schaffer v. Weast, 546 U.S. 49, 126 S.Ct. 528 (2005). The normal standard is 
preponderance of the evidence. See, e.g. N.G. v. District of Columbia 556 F. Supp. 2d (D.D.C. 
2008) see also 20 U.S.C. §1451 (i)(2)(C)(iii).  In this case, as noted in the PHO and at the 
hearing, Petitioner has both the burden of production and persuasion on the following issue 
above: #5.  Respondent shall hold the burden of persuasion on the following issues #1, #2, #3, 
and # 4.  Petitioners shall establish a prima facie case on issues #1, #2, #3, #4 before the burden 
of persuasion falls to Respondent.  The burden of persuasion shall be met by a preponderance of 
the evidence. 8 

                                                
8 DC Code § 38-2571.03 (6) provides: 
 (A) In special education due process hearings occurring pursuant to IDEA (20 U.S.C. § 1415(f) and 20 U.S.C. § 
1439(a)(1)), the party who filed for the due process hearing shall bear the burden of production and the burden of 
persuasion; except, that: 

(i) Where there is a dispute about the appropriateness of the child’s individual educational program or 
placement, or of the program or placement proposed by the public agency, the public agency shall hold the burden 
of persuasion on the appropriateness of the existing or proposed program or placement; provided, that the party 
requesting the due process hearing shall retain the burden of production and shall establish a prima facie case before 
the burden of persuasion falls on the public agency. The burden of persuasion shall be met by a preponderance of the 
evidence. 

(ii) Where a party seeks tuition reimbursement for unilateral placement, the party seeking 
reimbursement shall bear the burden of production and the burden of persuasion on the appropriateness of the 
unilateral placement; provided, that the hearing officer shall have the authority to bifurcate a hearing regarding a 
unilateral placement; provided further, that if the hearing officer determines that the program offered by the public 
agency is appropriate, it is not necessary to inquire into the appropriateness of the unilateral placement. 
(B) This paragraph shall apply to special education due process hearings resulting from complaints filed after July 1, 
2016. 
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ISSUE 1: Whether the LEA denied the student a FAPE by failing to review and revise the 
student’s IEP to ensure that it was appropriate from the start of SY 2015-2016 when student 
transferred to School A, because it did not provide goals and PLOPs in written expression, 
appropriate baselines, or an appropriate FBA/BIP, or in the alternative, School A failed to revise 
the student’s IEP at least annually. 
 
Conclusion:  Respondent did not sustain the burden of proof by a preponderance of the evidence 
on this issue.  The Hearing Officer concluded that the student was denied a FAPE by School A 
not timely reviewing and revising the student’s IEP as required by IDEA.  Petitioner presented 
sufficient evidence, that was not rebutted, that School A did not conduct an annual review of the 
student’s June 5, 2015, IEP in June 2016.  Although Petitioner also alleged School A should 
have reviewed the student’s IEP when  enrolled at School A, the Hearing Officer did not 
conclude that Respondent denied the student a FAPE in this regard.   
 
Pursuant to 34 C.F.R. §300.324(b)(1), DCPS must ensure that…the IEP Team reviews the child's 
IEP periodically, but not less than annually, to determine whether the annual goals for the child 
are being achieved; and revises the IEP, as appropriate, to address any lack of expected progress 
toward the annual goals…and in the general education curriculum, if appropriate; the results of 
any reevaluation conducted …; information about the child provided to, or by, the parents…; the 
child's anticipated needs; or other matters. 
 
The evidence demonstrates that when the student began attending School A at the start of SY 
2015-2016 Petitioner provided School A a copy of the student’s IEP from School B.  Although 
Petitioner testified that the student had behavior difficulties at School A during SY 2015-2016, 
the evidence indicates that the student made some degree of progress during SY 2015-2016 and 

 behaviors were not as severe as they ultimately became during SY 2016-2017.   
 
The evidence demonstrates that the student’s IEP contained PLOPs, goals and baselines in the 
academic areas of mathematics and reading, and in the area of emotional, social, and behavioral 
development.  The IEP contained specific and measurable PLOPs and baselines for the IEP goals 
in math and reading.  Although there was no goal in written expression the student still made 
some progress in this area at School A.  
 
The evidence demonstrates that the student’s 2015 evaluation and School B IEP reflected that the 
student was operating below grade level.  The assessments School A conducted revealed that the 
student was operating at kindergarten level in math and first grade level in reading when  
entered School A and  made progress during that school year.  In writing and math, the 
student was operating below grade level for the first two advisories, but on grade level in the last 
two advisories.  In the first advisory, the student’s classroom behaviors needed improvement and 
improved during the remainder of the school year.  
 
Although Petitioner testified that she asked for the student to be provided more services during 
SY 2015-2016 and  teacher indicated that  needed more one-to-one instruction, there was 
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insufficient evidence that School A should have reviewed and made changes to the student’s IEP 
prior to the annual IEP review date in June 2016. The Hearing Officer concludes there was not 
sufficient indication to School A that student’s IEP, that had just been developed prior to  
entering School A, needed to be reviewed and updated prior to June 2016. 
 
However, the evidence demonstrates that as of June 2016 School A did not conduct a review of 
the student’s IEP and that by the start of SY 2016-2017 the student began to display significantly 
greater behavior difficulties.  In addition, it appears that the student was in a general education 
classroom from the start of SY 2016-2017 and the newly appointed School A special education 
coordinator was not even aware the student had an IEP.   
 
The evidence is clear that the student made nominal academic progress during SY 2015-2016 
and with  increased behavior difficulties in SY 2016-2017, there was sufficient evidence that 
School A’s failure to review and update the student’s IEP in June 2016 was a clear denial of 
FAPE to the student from which  was significantly harmed.  The student was ultimately 
transferred to a self-contained special education classroom in late October 2016 and School A 
prepared a draft IEP, significantly increasing the level of the student’s special education services, 
and presented it to Petitioner and her advocate at the December 16, 2016, meeting. 
 
ISSUE 2: Whether the LEA denied the student a FAPE by failing to propose or provide an 
appropriate IEP on December 16, 2016, because the IEP did not provide goals and PLOPs in 
written expression, appropriate baselines, and appropriate PLOPs, in light of the student’s lack of 
educational progress and ongoing behavior problems. 
 
Conclusion:  Respondent sustained the burden of proof by a preponderance of the evidence that 
the student’s December 16, 2016, IEP was reasonably calculated to provide  educational 
benefit.  
  
In Board of Education v. Rowley the United States Supreme Court set forth a two-part inquiry for 
determining whether a school district has satisfied the FAPE requirement. First, the state must 
have "complied with the procedures set forth in the Act." Rowley, 458 U.S. at 206. Second, the 
IEP that is developed must be "reasonably calculated to enable the child to receive educational 
benefits." Rowley, 458 U.S. at 206-07. To be appropriate under 34 C.F.R. § 300.324, the IEP 
must consider the (i) strengths of the child; (ii) concerns of the parents; (iii) results of the initial 
or most recent evaluation; and (iv) academic, developmental, and functional needs of the child. 
 
“The IEP is the “centerpiece” of the IDEA’s system for delivering education to disabled 
children,” D.S. v. Bayonne Bd. of Educ., 54 IDELR 141 (2010) (quoting Polk v. Cent. 
Susquehanna Intermediate Unit 16, 853 F.2d 171, 173 (3d Cir. 1988), and the centerpiece for the 
implementation of FAPE is the IEP. S.H. v. State-Operated Sch .Dist. of the City of Newark, 336 
F.3d 260, 264 (3d Cir. 2003). 
 
An IEP need not conform to a parent’s wishes in order to be sufficient or appropriate. See Shaw 
v. Dist. of Columbia, 238 F. Supp. 2d 127, 139 (D.D.C. 2002). While parents may desire “more 
services and more individualized attention,” when the IEP meets the requirements discussed 
above, such additions are not required. See, e.g., Aaron P. v. Dep't of Educ., Hawaii, No. 10-574, 



  16 

2011 WL 5320994 (D. Hawaii Oct. 31, 2011) (while “sympathetic” to parents’ frustration that 
child had not progressed in public school “as much as they wanted her to,” court noted that “the 
role of the district court in IDEA appeals is not to determine whether an educational agency 
offered the best services available”).  Ultimately, a school district provides a FAPE so long as a 
child receives some educational benefit.  O.S. by Michael S. and Amy S. v. Fairfax County Sch. 
Bd., 115 LRP 50343 (4th Cir. October 19, 2015). 
 
Pursuant to Schaefer v. Weast, 554 F.3d 470 (U.S. App. 2009), the Hearing Officer must “focus 
on the adequacy of the IEP at the time it was created, and ask if it was reasonably calculated at 
that time to enable the student to receive educational benefits.” Schaefer v. Weast, 554 F.3d 47 
The "reasonably calculated" qualification reflects a recognition that crafting an appropriate 
program of education requires a prospective judgment by school officials, informed by their own 
expertise and the views of a child's parents or guardians; any re-view of an IEP must appreciate 
that the question is whether the IEP is reasonable, not whether the court regards it as ideal.  
 
Although there was testimony presented by Petitioner’s expert witness that the student’s 
December 16, 2016, IEP was inappropriate for a number of reasons, the Hearing Officer did not 
find this witness’ testimony convincing in this regard.  The evidence clearly demonstrated that 
the December 16, 2017, team considered and included the results of the most recent data for the 
student, including  2015 evaluation.  School A increased the student’s special education 
services and changed  LRE in the December 16, 2016, IEP and moved forward to conduct 
evaluations of the student to further update the student’s IEP. 
 
Although there may have been refinements and improvements made to the student’s IEP at that 
time, the team agreed to conduct additional evaluations.  The evidence demonstrates that School 
A provided Petitioner’s advocate proposed dates for the student’s IEP meeting to be reconvened 
so that outstanding evaluations could be reviewed and the new draft IEP that included updated 
data from the student’s recent evaluation(s), including new PLOPs goals and baselines could be 
discussed and determined.   
 
Based on this evidence, the Hearing Officer concludes that at the time of the December 16, 2016, 
meeting at which the student’s current IEP was developed, School A used the most recent data 
available including the student’s 2015 psychological evaluation and Respondent sufficiently 
demonstrated that the IEP at that time was reasonably calculated to provide the student 
educational benefit.  Respondent sustained the burden of proof on this issue by a preponderance 
of the evidence.  
  
ISSUE 3: Whether the LEA denied the student a FAPE by failing to propose or provide an 
appropriate IEP or placement/location of service on February 15, 2017, and March 17, 2017, 
because it did not provide placement in a separate, therapeutic, special education day school. 
 
Conclusion:  Respondent sustained the burden of proof by a preponderance of the evidence that 
the student’s LRE is not a separate special education day school and demonstrated by a 
preponderance of the evidence that School A is an appropriate placement for the student. 
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In determining the educational placement of a child with a disability, each public agency must 
ensure that the placement decision is made by a group of persons, including the parents, and 
other persons knowledgeable about the child, the meaning of the evaluation data, and the 
placement options; and is made in conformity with the Least Restrictive Environment provisions 
of the IDEA; and the public agency must ensure that the child's placement is determined at least 
annually, is based on the child's IEP, and is as close as possible to the child's home. See 34 
C.F.R. § 300.116.  
 
To provide a FAPE, the school district is obligated to devise an IEP for each eligible child, 
mapping out specific educational goals and requirements in light of the child’s disabilities and 
matching the child with a school capable of fulfilling those needs. See 20 U.S.C. §§ 1412(a)(4), 
1414(d), 1401(a) (14); School Comm. of the Town of Burlington, Mass. v. Department of Educ. 
of Mass., 471 U.S. 359, 369, 105 S.Ct. 1996, 2002, 85 L.Ed.2d 385 (1985); Jenkins v. 
Squillacote, 935 F.2d 303, 304 (D.C. Cir.1991); District of Columbia v. Doe, 611 F.3d 888, 892 
n.5 (D.C. Cir.2010).  
 
The FAPE requirement is satisfied “by providing personalized instruction with sufficient support 
services to permit the child to benefit educationally from that instruction.” Smith v. District of 
Columbia, 846 F.Supp.2d 197, 202 (D.D.C.2012) (citing Bd. of Educ. of Hendrick Hudson Cent. 
Sch. Dist. v. Rowley, 458 U.S. 176, 203, 102 S.Ct. 3034, 73 L.Ed.2d 690 (1982).  
 
The standard set out by the Supreme Court in determining whether a child is receiving a FAPE, 
or the “basic floor of opportunity,” is whether the child has “access to specialized instruction and 
related services which are individually designed to provide educational benefit to the 
handicapped child.” A.I. ex rel. Iapalucci v. District of Columbia, 402 F.Supp.2d 152, 167 
(D.D.C.2005) (quoting Rowley, 458 U.S. at 201.)  The IDEA imposes no additional requirement 
that the services so provided be sufficient to maximize each child’s potential commensurate with 
the opportunity provided other children. Id. at 198 (internal quotations and citations omitted.) 
Congress, however, “did not intend that a school system could discharge its duty under the 
[IDEA] by providing a program that produces some minimal academic advancement, no matter 
how trivial.” Hall ex rel. Hall v. Vance County Bd. of Educ., 774 F.2d 629, 636 (4th Cir.1985). 
Bd. of Educ. of Hendrick Hudson Cent. Sch. Dist. v. Rowley, 458 U.S. 176, 200 (1982), the 
Hearing Officer must first look to whether the State complied with the procedures set forth in the 
IDEA, and second, whether an individualized educational program developed through the 
IDEA’s procedures is reasonably calculated to enable the child to receive educational benefits.   
If these requirements are met, the State has complied with the obligations imposed by Congress 
and the courts can require no more. Id. at 206-07 
 
As the evidence demonstrates, the psychologist who evaluated the student recommended that the 
student be placed in a structured specialized instruction program to include a low pupil teacher 
ratio with an instructional environment that utilizes multiple presentation formats to include 
visual, auditory, kinesthetic and tactile modalities, as well as a therapeutic focus that provides 
access to psychotherapeutic interventions. The evidence also demonstrates that School A is 
therapeutic milieu that is consistent with the educational placement recommended by the 
psychologist. 
 



  18 

At School A there is a behavior modification system and the student is provided therapeutic 
services by a licensed clinical social worker. The student’s current classroom at School A has a 
certified special education teacher, a teacher assistant and two therapeutic assistants for a total of 
four staff with a total of seven students. Although School A has a general education population,  
during the school day the student does not interact with non-disabled peers. School A has the 
staff and components to fully implement the student’s current IEP.   
 
The student’s current classroom special education teacher credibly testified that student’s has 
made academic gains since being moved to the self-contained classroom and there has been 
improvement in the student’s behavior compared to when  first arrived in  his classroom.   
has now begun to adapt to the norms of the classroom.  
 
Although Petitioner presented evidence that the student was accepted to an would benefit from 
placement at School C, there was sufficient evidence presented by Respondent that School A can 
meet the student’s needs and that School A, where the student has limited exposure to non-
disabled peers, is appropriate and is the student’s LRE.  
 
ISSUE 4: Whether the LEA denied the student a FAPE by failing to develop an appropriate IEP, 
on or about December 16, 2016, March 17, 2017, and through the date of the complaint was 
filed, in that the IEP failed to discuss, determine and indicate on the IEP the appropriate LRE and 
the type of placement the student needed on the continuum of alternative placements.   
 
Conclusion:  Respondent sustained the burden of proof by a preponderance of the evidence that 
the student’s IEP was not inappropriate because it did not include a more detailed description of 
the student’s LRE.  
 
IDEA requires that children with disabilities be placed in the least restrictive environment 
(“LRE”) so that they can be educated in an integrated setting with children who do not have 
disabilities to the maximum extent appropriate. See 20 U.S.C. § 1412(a)(5)(A). Removing a 
child with disabilities “from the regular education environment occurs only when the nature or 
severity of the disability is such that education in regular classes cannot be achieved 
satisfactorily.” See 20 USC 1412(a)(5), 34 CFR 300.114(a)(2)(i)-(ii) (emphasis added); 34 
C.F.R. § 300.550; Roark ex rel. Roark v. District of Columbia, 460 F.Supp.2d 32, 43 (D.D.C. 
2006) (“The IDEA requires school districts to place disabled children in the least restrictive 
environment possible.”)  Further, an appropriate location of services under the IDEA is one that 
is capable of “substantially implementing” a Student’s IEP. Johnson v. District of Columbia, 
962 F. Supp. 2d 263 (D.D.C., 2013). 

There appears to be no express requirement under IDEA that an IEP include a determination of 
a student’s LRE.  The student’s December 16, 2016, IEP has a page specifically entitled LRE. 
The page does not specifically state what the student’s LRE is on the continuum of alternative 
placements.  A relatively recent case does indicate the lack of a LRE discussion and designation 
in the IEP may render an IEP defective.9   

                                                
9 Brown v. District of Columbia, 67 IDELR 169, April 13, 2016 [I]t appears that no provision of the statute or 
regulations, by express terms, requires that an IEP include a determination of a student's least restrictive 
environment and appropriate placement [along the continuum of placements]. However, the undersigned finds that 



  19 

Nonetheless, the page entitled “LRE” in the student’s IEP lists the hours that the student is to be 
provided specialized instruction and related services outside general education and the reasons 
the services cannot be provided to the student in general education.  This page also includes a 
description of the supports and services that were previously attempted in the general education 
setting.  Although the IEP does not include a specific discussion or description of the student’s 
the student’s placement on the continuum of educational placements, there is no indication that 
student’s least restrictive environment is unclear based on the information that is currently 
provided in the IEP.   In addition, the evidence is clear that the team at the December 16, 2016, 
meeting were clear that the student’s placement was in a self-contained special education 
classroom.  Thus, the Hearing Officer concludes Respondent sustained the burden of proof by a 
preponderance of evidence on this issue. 
 
The evidence demonstrates that the parties have yet to convene the IEP meeting to review the 
student’s outstanding evaluations, thus, there actually is only a draft IEP that is pending and no 
actual IEP from March 17, 2017.  Consequently, the Hearing Officer will not discuss that draft 
IEP and its LRE description.  However, when the IEP team does meet and updates the student’s 
IEP, if there is any question by any team member as to the student’s LRE on the continuum of 
educational placements, that is an opportunity for that discussion and for that discussion to be 
noted in the IEP that is developed.   
 
ISSUE 5: Whether the LEA denied the student a FAPE by failing to afford Petitioner the right to 
participate in the development of the December 16, 2016, IEP by failing to provide the draft IEP 
and FBA five days in advance of the meeting, and/or by finalizing the IEP without the parent’s 
participation. 

Conclusion:  Petitioner sustained the burden of proof by a preponderance of the evidence that 
School A’s failure to provide Petitioner the draft IEP five days prior to the December 16, 2016, 
meeting significantly impeded the parent’s opportunity to participate in the decision-making 
process regarding provision of FAPE.  

D.C. Code § 38-2571.03 (D.C. Act 20-486), states in pertinent part: 

                                                                                                                                                       
the statute and regulations, read in context, in fact impose such requirement. 20 U.S.C. § 1414(d)(1)(A)(i)(V) 
(providing that an IEP must include "an explanation of the extent, if any, to which the child will not participate with 
nondisabled children in the regular class and in activities described in subclause (IV)(cc)[.]"); see also A.I. ex rel. 
Iapalucci, 402 F. Supp. 2d at 159 (holding that an IEP must include, among other things, a statement regarding "the 
child's ability to interact with non-disabled children")… In sum, given the emphasis the IDEA places on the concept 
of an LRE and the central role the IEP plays in the broader statutory framework, it only makes sense that -- as the 
Magistrate Judge concluded -- an IEP team is required to discuss a student's specific LRE and the IEP is required to 
include at least a brief description of it. If that were not the case, it would be very difficult to ensure that the IEP 
"'enable[s] the child to achieve passing marks and advance from grade to grade' in the 'least restrictive environment' 
possible." Dixon, 83 F. Supp. 3d at 232 (quoting K.S., 962 F. Supp. 2d at 220). Perhaps more importantly, it would 
undermine a student and parent's right to engage in the collaborative process engineered to create an IEP "tailored to 
address the specific needs of each disabled student." Stein, 709 F. Supp. 2d at 70 (citing Iapalucci, 402 F. Supp. 2d 
at 163-64). Therefore, because the plaintiff's IEP fails to discuss his LRE, as well as appropriate alternative 
placements, the Court finds that his IEP is legally deficient.” 
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(3) No fewer than 5 business days before a scheduled meeting where an IEP, IFSP, or eligibility 
for special education services will be discussed, the public agency scheduling the meeting shall 
provide parents with an accessible copy of any evaluation, assessment, report, data chart, or other 
document that will be discussed at the meeting; provided, that if a meeting is scheduled fewer than 5 
business days before it is to occur, then these documents shall be provided no fewer than 24 hours 
before the meeting. 

(4)(A) No later than 5 business days after a meeting at which a new or amended IEP has been 
agreed upon, the public agency shall provide the parents with a copy of the IEP. If an IEP has not yet 
been completed by the 5th business day after the meeting or additional time is required to comply with 
subchapter II of Chapter 19 of Title 2 [§ 2-1931 et seq.] (“Language Access Act”), the public agency 
shall provide the parent with the latest available draft IEP and a final copy upon its completion; 
provided, that the final copy of the IEP shall be provided to the parents no later than 15 business days 
after the meeting at which the IEP was agreed upon. 

(B) No later than 5 business days after a meeting at which a new or amended IFSP has been agreed 
upon, the public agency shall provide the parents with a copy of the IFSP for their review and 
signature. If additional time is required to comply with the Language Access Act, the public agency 
shall provide the parent with a copy for parental review upon completion; provided, that the IFSP shall 
be provided to the parents for review no later than 15 business days after the meeting at which the 
IFSP was agreed upon. 

The evidence demonstrates that School A did not provide Petitioner the draft IEP prior to the 
December 16, 2016, meeting.  Actually Petitioner’s advocate testified that Petitioner and the 
advocate were not aware that the student’s IEP would be discussed at that meeting.  As a result, 
Petitioner did not approve the draft IEP or the draft FBA and requested additional time to review 
those documents and requested a subsequent meeting.  The evidence demonstrates that the team 
agreed to conduct evaluations of the student in the meantime.  It was February 15, 2016, before 
the team reconvened and the IEP was again discussed.   

The evidence demonstrates that although Petitioner did not agree to the IEP at the December 16, 
2016, meeting, School A began implementing the IEP following the December 16, 2016, IEP 
meeting and the student benefitted from the services that  was provided by the IEP and  
new classroom placement.  Nonetheless, the fact that Petitioner was not provided the draft IEP 
five days prior to the December 16, 2016, meeting as D.C. law requires resulted in Petitioner 
being unprepared to effectively discuss the student’s IEP.  As result School A’s action, or rather 
inaction in this regard, School A significantly impeded the parent’s opportunity to participate in 
the decision-making process regarding provision of FAPE at the December 16, 2016, meeting. 

Remedy: 

A hearing officer may award appropriate equitable relief when there has been an actionable 
violation of IDEA. See 20 U.S.C. § 1415(f)(3)(E)(ii)(II); Eley v. District of Columbia, 2012 WL 
3656471, 11 (D.D.C. Aug. 24, 2012) (citing Branham v. District of Columbia, 427 F.3d at 11–
12.)   

Under the theory of compensatory education, "courts and hearing officers may award 
educational services, to be provided prospectively, to compensate for a past deficient 
program.  The inquiry must be fact-specific and, to accomplish IDEA's purposes, the ultimate 
award must be reasonably calculated to provide the educational benefits that likely would have 
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accrued from special education services the school district should have supplied in the first 
place." Reid, 401 F.3d 522 & 524.  To aid the court or hearing officer's fact-specific inquiry, "the 
parties must have some opportunity to present evidence regarding [the student's] specific 
educational deficits resulting from his loss of FAPE and the specific compensatory measures 
needed to best correct those deficits." Id. at 526.   
 
In this instance, Petitioner present a proposal that overstated the period in which services would, 
or should have been provided to the student, and overstated the services that would compensate 

  In addition, the advocate had not spoken to the student’s teachers or service providers in 
developing the proposal.  However, there was clear evidence that the student would benefit from 
independent tutoring to remediate  academic deficits as result of the student’s IEP not being 
timely updated and as result  not being moved to an appropriate placement sooner than late 
October 2016.  The Hearing Officer concludes that School A should provide the student 
independent tutoring services in the amount of 250 hours and independent counseling in the 
amount of 50 hours as compensatory education for the denials of FAPE that have been 
determined.  
 
ORDER: 10 
 

1. School A  shall, within ten (10) school days of 
the issuance of this Order, authorize and fund independent tutoring for the student in the 
amount of two hundred fifty  (250) hours and 50 hours of independent counseling at the 
OSSE prescribed rates. 

 
2. All other relief requested by Petitioner is denied. 

 
APPEAL PROCESS: 
 
The decision issued by the Hearing Officer is final, except that any party aggrieved by the 
findings and decision of the Hearing Officer shall have ninety (90) days from the date of the 
decision of the Hearing Officer to file a civil action with respect to the issues presented at the due 
process hearing in a District Court of the United States or a District of Columbia court of 
competent jurisdiction, as provided in 20 U.S.C. §1415(i)(2). 
 
/S/   Coles B. Ruff    
_________________________ 
Coles B. Ruff, Esq. 
Hearing Officer       
Date: June 21, 2017 
 
 
 
 
                                                
10 Any delay in Respondent meeting the timelines of this Order that is the result of action or inaction by Petitioner 
shall extend the timelines on a day for day basis. 
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Copies to: Counsel for Petitioner 
  Counsel for LEA  

OSSE-SPED {due.process@dc.gov} 
ODR {hearing.office@dc.gov} 
contact.resolution@dc.gov 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
 
 
 
 
 
 
 
 
 

 




