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Office of Dispute Resolution 
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STUDENT,1     ) 
through the GUARDIAN,   ) Hearing Officer:  NaKeisha Sylver Blount  

Petitioner,    ) 
      )  Case No:  2017-0040 
v.      ) 
                                            ) Date Issued: June 5, 2017 

District of Columbia Public Schools  ) 
 Respondent.    )  
 

 
Hearing Officer Determination 

  
SUBJECT MATTER JURISDICTION 

Subject matter jurisdiction is conferred pursuant to the Individuals with Disabilities 
Education Act (“IDEA”), as modified by the Individuals with Disabilities Education 
Improvement Act of 2004, 20 U.S.C. Section 1400 et. seq.; the implementing regulations for the 
IDEA, 34 Code of Federal Regulations (“C.F.R.”) Part 300; Title V, Chapter E-30, of the District 
of Columbia Municipal Regulations (“D.C.M.R.”); and D.C. Code 38-2561.02(a). 
  

PROCEDURAL BACKGROUND 
This is a due process complaint (“DPC”) proceeding pursuant to the Individuals with 

Disabilities Education Act (“IDEA”), as amended, 20 U.S.C. §§1400 et seq.  
  

The DPC was filed on February 3, 2017 by Petitioner (Student’s guardian), a resident of 
the District of Columbia, against Respondent, District of Columbia Public Schools (“DCPS”).  
On February 7, 2017, Respondent filed its timely Response, denying that Respondent denied 
Student a free appropriate public education (“FAPE”).   
 

The parties convened a Resolution Session Meeting (“RSM”) in this matter on February 
24, 2017.  The parties did not reach an agreement during the RSM; however, they agreed to keep 
the resolution process open for the entire 30-day resolution period.  Accordingly, the parties 
agree that the 45-day timeline for the Hearing Officer’s Determination (“HOD”) in this matter 
began to run on March 5, 2017 and was set to conclude on May 22, 2017.  On March 27, 2017, 
the undersigned granted Petitioner’s opposed motion for continuance. As a result, the new HOD 
deadline is June 5, 2017. 

 

                                                 
1 Personal identification information is provided in Appendix A. 
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The undersigned Impartial Hearing Officer (“IHO” or “Hearing Officer”) convened a 
Pre-hearing Conference (“PHC”) on March 13, 2017, during which the parties discussed and 
clarified the issues and the requested relief.  The PHC was summarized in the Amended Pre-
Hearing Conference Summary and Order (the “PHO”) issued on March 31, 2017, which ordered 
that five-day disclosures would be filed by May 11, 2017 and that the DPH would be held on 
May 18, 2017 and May 19, 2017.   
 

The DPH was held on May 18, 2017 and May 19, 2017 at the Office of Dispute 
Resolution, 810 First Street, NE, Room 2003.  Petitioner elected for the hearing to be closed.  
Petitioner was represented by [PETITIONER’S COUNSEL], Esq., and DPCS was represented 
by [RESPONDENT’S COUNSEL], Esq.  
 

Petitioner’s and Respondent’s disclosures were timely filed.  At the DPH, Petitioner’s 
exhibits P-1 through P-33 were admitted without objection.  Respondent’s exhibits R-1 through 
R-13 were admitted into evidence without objection.   

 
Petitioner called the following witnesses at the DPH:  
(a) Community Support Specialist A 
(b) Community Support Specialist B 
(c) Psychologist (Petitioner)2 
 
Respondent called the following witnesses at the DPH:  
(a) General Education Teacher 
(b) Special Education Coordinator3 

 
Petitioner and Respondent gave oral closing arguments. 

 
ISSUES 

As discussed at the PHC and reflected in the PHO, the following issues were presented 
for determination at the DPH: 

 
(a) Whether DCPS denied Student a FAPE by failing to properly consider 

independent evaluations. Specifically, the DPC alleges that DCPS failed to 
properly consider an independent comprehensive psychological evaluation it 
received in or after December 2016 when determining Student’s IDEA eligibility. 

(b) Whether DCPS denied Student a FAPE by failing to adequately evaluate Student 
in all areas of suspected disability at Parent’s request. Specifically the DPC 
alleges that DCPS failed to conduct a comprehensive psychological, a functional 
behavioral assessment or other similar formal evaluations after Parent’s request 
on October 14, 2016. 

(c) Whether DCPS denied Student a FAPE by failing to make an appropriate 
eligibility determination in December 2016, when it failed to determine Student 

                                                 
2 Qualified, without objection, as an expert in psychology. 
3 Qualified, without objection, as an expert in special education eligibility and placement. 
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eligible as a student with an “Emotional Disturbance” or “Other Health 
Impairment” based on Student’s Attention Deficit Hyperactivity Disorder. 

(d) Whether DCPS denied Student a FAPE by failing to provide to Parent educational 
records as Parent requested on December 2016. Specifically, the DPC alleges that 
that DCPS failed to provide to Parent academic and disciplinary records from  
previous schools including School 1, School 2, School 3 and School 4. 

  
RELIEF REQUESTED 

 Petitioner requested the following relief:  
(a)  a finding that DCPS denied Student a FAPE; 
(b)  an Order that Student is eligible for special education services under the IDEA or, 

in the alternate, an Order that DCPS convene an IDEA eligibility determination 
meeting within 14 days of the decision; 

(c) if an eligibility meeting is ordered, an Order that DCPS adequately consider the 
independent comprehensive psychological evaluation; 

(d) an Order that DCPS reconvene Student’s MDT/IEP team within 28 days of a 
decision in this matter to craft an appropriate IEP; 

(e) an Order that DCPS fund a compensatory education evaluation of Student 
consistent with a compensatory education study or, alternatively, that the IHO 
order any new assessments necessary to determinate compensatory education, and 
that DCPS complete any such additional assessments within 28 days of the 
decision or, alternatively, that the IHO craft and order an appropriate 
compensatory education plan, following a fact-specific inquiry. 

 
FINDINGS OF FACT 

1.  Student is [AGE] years old and is in the [GRADE] grade.  Student resides in 
Washington, D.C. with Guardian4, and has attended District School from January 2016 through 
the present time.5  From December 2015 to January 2016, Student attended School 1.6 

 
2. Student is diagnosed with Unspecified Mood Disorder and Adjustment Disorder 

with mixed disturbance of emotions and conduct (since prior to September 2016).   receives 
medication management from a psychiatrist. 7    

 
3. Student has a medical condition that requires  to make frequent trips to the 

restroom.8   
 
4. Student is prescribed eyeglasses, which  wears sometimes and sometimes does 

not wear.   did not pass  most recent school vision screening in January 2016, which 
indicates that it is important for  to wear  glasses in the academic setting.9 

                                                 
4 Guardian is Student’s relative, who is rearing   References to “Parent” in this decision refer to 
Guardian, who holds the legal rights to make Student’s educational decisions. 
5 Testimony of Special Education Coordinator; P-6. 
6 P-4. 
7 P-19-3. 
8 Id. 
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5. Student lost  mother and another relative to a fatal automobile accident in 
2014.  Student’s father reared Student and  siblings for a time, but began experiencing mental 
health challenges that rendered him unavailable to continue rearing the children from day to day.  
Student and  siblings moved among various relatives’ homes, frequently changing schools, 
from the time of their mother’s passing in 2014 to January 2016.10 
 

6. Concern about  father’s health, the well-being and continued connectedness of 
 siblings and  and the various transitions and forms of grief and loss  has 

experienced cause Student a great deal of anxiety.11 
 

7. Guardian has had Student and  siblings in his sole legal custody and care since 
January 2016.12 
 

8. Student had been receiving grief counseling through a community-based grief 
counseling center.  However, Student’s therapist reported that Student was not yet ready to 
process  mother’s death.  Guardian, therefore, eventually pulled Student from the community-
based grief counseling group, also citing the impact of the therapy sessions on Student’s school 
schedule.13 
 

9. On September 14, 2016, Student became verbally aggressive toward  teacher 
after being given a directive in class  did not like.   became combative with teachers and 
peers once  was removed from class.14 
 

10. On September 22, 2016, Student became upset toward the end of the school day.  
 refused to see the school counselor, and threw Legos and chairs in a classroom where there 

were some adults but no other children at the time.  Student expressed that  was going to “kill 
 and “kill everybody in here.”  Student’s father came to the school and restrained  for 

30-40 minutes, but  did not calm down.  The school requested that Student be evaluated at the 
hospital.  The family, accompanied by one of their community support specialists, took Student 
to the hospital for an evaluation, but  was not admitted as the doctors did not find  to be a 
danger to  or others.15 
 

11. District School prepared a safety plan for Student on October 7, 2016.  The plan 
identified actions school personnel would take if Student were in crisis, such as giving Student 
time to take a break inside the classroom, or outside the classroom with a member of the school’s 
mental health team.  It also indicated that Student would be assessed for the appropriateness of 
grief therapy and/or art therapy, that  would have regular “pop up” check-ins by  

                                                                                                                                     
9 Testimony of General Education Teacher; R-11-4. 
10 P-19. 
11 P-19-3 and P-19-4; R-7-3 and R-7-4. 
12 P-19-2. 
13Testimony of Community Support Specialist A; P-19-3. 
14 R-4-1. 
15 Testimony of Community Support Specialist B; testimony of Special Education Coordinator; P-14-1; 
R-4-1.  



2017-0040 
Hearing Officer Determination 

 5

community support specialists and Guardian, and that  would participate in after school 
activities and plays.16  
 

12. On October 13, 2016, Student had a substitute teacher who did not allow  to go 
to the restroom when  asked, as should have been allowed due to  medical need.  Student 
became upset, engaged in property destruction/tore down bulletin boards, and kicked a security 
officer when  tried to go on a field trip  was not allowed to go on due to the incident.17 
 

13. The second anniversary of  mother’s death was approaching as Student 
experienced the September 22, 2016 and October 13, 2016 incidents.18 
 

14. On September 28, 2016 and October 14, 2016, Guardian made written requests 
that Student be evaluated for special education eligibility.19 
 

15. District School began providing art therapy and counseling for Student in or 
around October 2016.  Student’s art therapy and counseling address grief and trauma.20 
 

16. On November 30, 2016 when  art therapist administered an assessment to  
Student expressed several clinically significant responses in the category of suicidal ideation.21 
 

17. Student’s Multidisciplinary Team (“MDT”) met on December 1, 2017 to 
complete an analysis of existing data (“AED”) for Student and to determine whether  was or 
was not eligible for special education services.  The meeting had been rescheduled on several 
prior occasions at Guardian’s request, in anticipation of the completion of an independent 
comprehensive psychological evaluation Guardian had obtained.22   

 
18. The data Student’s MDT reviewed during the AED included: attendance records, 

vision and hearing screenings, classroom-based assessments, and input from Student.  No formal 
evaluations were available at that time, or considered.23 

 
19. During the December 1, 2016 meeting, Student’s team discussed that Student’s 

academic progress can be uneven, depending on  mood; that in math  is either an “A” 
student completing all  work, or  struggles with work completion and/or is not able to 
perform in class.  The team discussed that once Student’s emotions escalate (often exacerbated 
by efforts from adults to calm  down) it becomes difficult for  to de-escalate.  Some days 

                                                 
16 R-4. 
17 P-14-1. 
18 P-19-3; R-7-3. 
19 P-9; P-11. 
20 Testimony of Special Education Coordinator. 
21 P-16. 
22 Testimony of Special Education Coordinator; P-22. 
23 P-18. 
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 26. The independent psychological indicated that Student demonstrates inattention 
and distractibility as well as executive functioning weaknesses, and that  “ADHD and 
learning difficulties are likely to have an educational impact even if  is able to maintain grade 
level achievement,” in part because students like  may “feel anxious and discouraged by how 
difficult it is for them to achieve at the level of their intellectual potential,” and because such 
children typically “have low frustration tolerance” and “may have to work far harder than other 
children of their intellectual ability to achieve at expected levels.”31 
 

27. Guardian’s counsel provided to District School a copy of the independent 
psychological on, or shortly after, December 15, 2016, just prior to Winter Break.32  
 

28. On January 9, 2017, shortly after Winter Break, Student’s team reconvened and 
had two meetings back-to-back.  The first meeting was to review the independent psychological.  
The second meeting was to prepare a 504 plan for Student.  
 

29. At the January 9, 2017 meeting to review the independent psychological, 
Student’s team generally found the data in the independent psychological to agree with its own 
data, in that Student has ADHD and  cognitive and academic ability fall generally in the 
average range in reading, writing, and math abilities except for math fluency, which fell in the 
impaired range.  Student’s team took exception to the independent psychological evaluation’s 
lack of a full validity statement (which would have discussed, for example, the testing 
conditions, how Student’s disability impacted the testing, and whether Student required and/or 
utilized any aids while testing), as well as its lack of any indication that Student was wearing  
prescribed eyeglasses during testing.33 
 

30. Student’s math fluency is impacted by whether  does or does not wear  
glasses during mathematics drills.  For example, at school  is unable to read math flashcards 
at five feet away, unable to clearly distinguish all letters and numbers during math instruction, 
and regularly scores the wrong answer when  is not wearing  glasses, even for material  
can otherwise vocalize correctly.34   

 
31. District School prepared a 504 plan for Student on January 9, 2017, which 

provides Student accommodations including frequent breaks, preferential seating, extended time 
and redirection to task.35 

 
32. District School conducted a Functional Behavioral Assessment (“FBA”) for 

Student, reflected in a report dated February 1, 2017.  The FBA indicated that Student displays a 

                                                 
31 P-19-17 and P-19-18. 
32 P-22.  Psychologist (Petitioner) also prepared an addendum to the comprehensive psychological 
evaluation, dated March 6, 2017; however, there is no evidence on the record that the addendum was 
provided to DCPS prior to the five day disclosures. 
33 Testimony of Special Education Coordinator. 
34 Testimony of General Education Teacher. 
35 Testimony of Special Education Coordinator. 
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high level of impulsivity and emotion during the school day, is easily provoked by negative 
peers, and is susceptible to distraction by extraneous stimuli and internal thoughts.36 
 

33. District School prepared a Behavior Intervention Plan (“BIP”) for Student on 
February 1, 2017 to address Student’s poor mood regulation/defiance with school 
staff/provocation of peers;  impulsive and attention seeking behaviors, and  irritability.37  
The BIP provides that Student will be provided discreet one-on-one assistance as needed, will 
receive varied opportunities for expressing  feelings; will be provided calm and nurturing 
verbal correction; will receive short breaks as needed; and will be re-seated in the classroom as 
needed.38 
 

34. Student’s report card grades for the first two terms of the 2016-2017 school year, 
current as of March 21, 2017, were generally at the “Proficient” level (second highest of four 
designations).  “Proficient” means that a student “produces work that meets the standard; 
frequently produces work of high quality; applies skills/concepts correctly.” In Reading and 
World Languages, Student performed at the “Basic” level (second lowest of four designations).  
“Basic” means that a student “shows a basic working knowledge of skills/concepts; produces 
satisfactory work; usually applies skills/concepts correctly.”  In Music, Student earned the 
“Advanced” level (highest of four designation).  “Advanced” means that student “takes initiative 
exceed the standard; consistently produces excellent work, applying skills/concepts correctly; 
shows creativity and insight.”39 
 
 35. In informal assessments, Student is testing third highest of  class of 16 and 
sixth highest of the 32 students in  grade in math.  In reading  has progressed from 
approximately half a level below grade level at the start of the school year to at or above grade 
level as of the time of the DPH.40  
 
 36. Generally, Student’s academic performance remained stable or improved 
throughout the 2016-2017 school year.41 
 

37. Through a class-based behavior incentive program beginning in September 2016, 
Student has had the opportunity to earn rewards, which has had some effectiveness for Student, 
depending on  mood.42 
 

38. Student exhibits negative behavior most frequently during non-preferred 
activities, transition times, and unstructured times, particularly in large group settings.43 

                                                 
36 R-6. 
37 R-5. 
38 Id. 
39 R-13. 
40 Testimony of General Education Teacher; testimony of Special Education Coordinator. 
41 Testimony of Special Education Coordinator. 
42 R-6-2. 
43 R-6-2. 
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  39. Student occasionally walks out of class without permission.  Most of  
confrontations with peers are during unstructured periods of the day, such as transitions and 
lunch.44 
 

40. On several occasions, including on December 13, 2016, Guardian made a written 
request to District School for all Student’s DCPS records.45   

 
42.  District School provided Guardian all the documents in Student’s cumulative 

folder, a paper file maintained by the main office at District School.  District School also 
contacted the previous schools to request Student’s cumulative folders from those schools.  
District School did not contact DCPS’ Central Office to request records.  District School did not 
provide Guardian records from Student’s previous schools, informing Guardian that it did not 
have such records.46 
 

CONCLUSIONS OF LAW 
“Based solely upon evidence presented at the hearing, an impartial hearing officer shall 

determine whether the party seeking relief presented sufficient evidence to meet the burden of 
proof that the action and/or inaction or proposed placement is inadequate or adequate to provide 
Student with a FAPE.”  5 D.C.M.R. E-3030.3.  The burden of proof in an administrative hearing 
is properly placed upon the party seeking relief, except that once Petitioner has established a 
prima facie case, Respondent shall carry the burden of persuasion on issues regarding the 
appropriateness of an IEP or placement (Petitioner has the burden of persuasion for each issue 
alleged in this proceeding). The burden of persuasion shall be met by a preponderance of the 
evidence.  Schaffer v. Weast, 546 U.S. 49 (2005).  Through documentary evidence and witness 
testimony, the party with the burden of persuasion must persuade the impartial hearing officer by 
a preponderance of the evidence. DCMR 5-E3022.16; see also, N.G. v. District of Columbia, 556 
F.Supp.2d 11, 17 n.3 (D.D.C. 2008). 

 
A hearing officer’s determination of whether a child received a FAPE must be based on 

substantive grounds.  In matters alleging a procedural violation, a hearing officer may find that a 
child did not receive a FAPE only if the procedural inadequacies (i) impeded the student’s right 
to a FAPE; (ii) significantly impeded the parent’s opportunity to participate in the decision-
making process regarding the provision of a FAPE to the parent’s child; or (iii) caused a 
deprivation of educational benefit.  34 C.F.R. 300.513(a). 

 
(a) Whether DCPS denied Student a FAPE by failing to properly consider 

independent evaluations. Specifically, the DPC alleges that DCPS failed to 
properly consider an independent comprehensive psychological evaluation it 
received in or after December 2016 when determining Student’s IDEA 
eligibility. 

 

                                                 
44 Testimony of Special Education Coordinator; R-11-2. 
45 P-23.  
46 Id. 
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When a parent obtains an independent evaluation, either at public expense or the parent’s 
own expense, and shares the evaluation with the LEA, the results of the evaluation must be 
considered by the LEA in any decision made with respect to the provision of FAPE to the 
student.  34 C.F.R. § 300.502(c).  Here, Guardian obtained an independent psychological 
evaluation that was completed on December 5, 2016 and provided to DCPS on December 15, 
2017.  After rescheduling the AED meeting several prior times at Guardian’s request, Student’s 
MDT met to analyze Student’s existing data on December 1, 2016 prior to the completion of the 
independent psychological.  Student’s MDT reconvened on January 9, 2017 for two meetings.  
The first meeting was a review of the independent psychological.  The second meeting, 
immediately following the first, was a 504 plan meeting.  

 
Though Student’s team did not have the independent psychological when it met on 

December 1, 2016, it reconvened and considered the evaluation in relatively short order after 
receiving it shortly before the Winter Break.  The question Petitioner raises is whether the team 
“properly” considered the independent evaluation.  The evidence is that the team considered the 
methods of the evaluation (for example, whether it included a validity statement) and the 
substance of the evaluation (finding that it agreed with almost all the findings related to 
Student’s academic and cognitive functioning).  The team did not, however, give much pause to 
consider cautions from the independent psychological such as “ADHD and learning difficulties 
are likely to have an educational impact even if [Student] is able to maintain grade level 
achievement,” in part because student like  may “feel anxious and discouraged by how 
difficult it is for them to achieve at the level of their intellectual potential,” and such children 
typically “have low frustration tolerance” and “may have to work far harder than other children 
of their intellectual ability to achieve at expected levels.”  This is due to the fact that the school-
based members of the team believed they could not find a student eligible if that student were not 
performing at least two or more levels below grade level.   

 
District School’s position throughout these proceedings has been that a Student who is 

not two or more levels below grade level cannot be determined eligible.  However, the IDEA and 
courts eschew such a bright line test.  See 34 C.F.R. § 300.101(c) (“Each State must ensure that 
FAPE is available to any individual child with a disability who needs special education and 
related services, even though the child has not failed or been retained in a course or grade, and is 
advancing from grade to grade.”); see also A.A. v. District of Columbia, 117 LRP 20667 (D.D.C. 
2017) (stating, when concluding that a bright student had received mere containment for her 
behavior, rather than needed specialized instruction, that “A contrary finding on facts such as 
these would serve to punish innately talented students who, by virtue of their inherent intellectual 
capacity, attain good grades but nonetheless need special education services to fully participate 
in the school’s curriculum.”). 

 
 For this reason, the evidence establishes by a preponderance of the evidence that the 

team did not fully/properly consider the entire independent psychological evaluation and its 
cautions and recommendations during the January 9, 2016 meeting.  The failure to fully consider 
the independent evaluation impeded Student’s right to a FAPE and significantly impeded 
Parent’s opportunity to participate in the decision-making process regarding the provision of a 
FAPE to Student. 
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(b) Whether DCPS denied Student a FAPE by failing to adequately evaluate 
Student in all areas of suspected disability at Parent’s request. Specifically 
the DPC alleges that DCPS failed to conduct a comprehensive psychological, 
a functional behavioral assessment or other similar formal evaluations after 
Parent’s request on October 14, 2016. 

  
At a parent’s request, an LEA must conduct a full and individual initial evaluation to 

determine if the child is a child with a disability.  34 C.F.R. § 300.301.  DCPS must conduct 
initial evaluations within 120 days from the date that the student was referred for an evaluation 
or assessment.  34 C.F.R. § 300.301(c), D.C. Code 38-2561.02(a).  When appropriate, the first 
step in an initial evaluation is for the student’s MDT to convene and review existing evaluation 
and other relevant data, including input from the child’s parents to identify what, if any, 
additional data are needed and what the child’s educational needs are.  Student’s MDT met on 
December 1, 2016 and reviewed the data it had available for Student at that time, which did not 
include any formal assessments.  The school-based members of the team did not feel additional 
formal assessments were warranted, based its understanding that Student’s academic 
performance would render  ineligible in any event.  On the contrary, as discussed with respect 
to issue “(a)” above, the “group determining the eligibility of a child for special education and 
related services must make an individual determination as to whether, notwithstanding the 
child’s progress in a course or grade, he or she needs or continues to need special education and 
related services.”  See Department of Education, Assistance to States for the Education of 
Children with Disabilities, 71 Fed. Reg. 46581 (August 14, 2006). 

 
To the extent that Student was performing just below grade level, struggling with work 

completion and shutting down emotionally when the team met on December 1, 2016,  
emotional turmoil was a significant factor interfering with  ability to get what  needed in a 
classroom setting.  Formal assessments, such as a comprehensive psychological and/or a 
functional behavioral assessment, would have therefore been particularly important to assessing 
Student’s needs in the academic setting and potential eligibility.  The failure to evaluate Student 
in all areas of suspected disability impeded Student’s right to a FAPE and significantly impeded 
Parent’s opportunity to participate in the decision-making process regarding the provision of a 
FAPE to Student, in that Parent did not have available the data the evaluations would have 
provided. 
 

(c) Whether DCPS denied Student a FAPE by failing to make an appropriate 
eligibility determination in December 2016, when it failed to determine 
Student eligible as a student with an “Emotional Disturbance” or “Other 
Health Impairment” based on Student’s Attention Deficit Hyperactivity 
Disorder. 

 
Petitioner asserts that Student’s MDT should have determined  eligible for special 

education services either under the disability classification “Other Health Impairment” (“OHI”) 
or under the disability classification “Emotional Disturbance” (“ED”).  A student is classified 
with OHI when s/he has “limited strength, vitality, or alertness, including a heightened alertness, 
including a heightened alertness to environmental stimuli, that results in limited alertness with 
respect to the education environment, that (i) is due to chronic or acute health problems such as . 
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. . attention deficit disorder or attention deficit hyperactivity disorder that (ii) adversely affects a 
child’s educational performance.  As discussed in the “Findings of Fact” section above, Student 
is diagnosed ADHD.  Also as discussed above, courts have defined adverse impact on 
educational performance far more broadly than the criteria Student’s team used – two or more 
levels below grade level.  Therefore, a finding of eligibility under the disability classification 
OHI cannot be ruled out on this record. 

 
A student classified with ED has “a condition exhibiting one or more of the following 

characteristics over a long period of time and to a marked degree that adversely affects a child’s 
educational performance: (A) an inability to learn that cannot be explained by intellectual, 
sensory, or health factors; (B) an inability to build or maintain satisfactory interpersonal 
relationships with peers and teachers; (C) inappropriate types of behavior or feelings under 
normal circumstances; (D) a general pervasive mood of unhappiness or depression; (E) a 
tendency to develop physical symptoms or fears associated with personal problems.  On this 
record, ED characteristics (D) and (E) cannot be ruled out.  It is not possible to say on this record 
whether Student has experienced the type of challenges described in the “Findings of Fact” 
section above over a long period of time, because  earlier records are absent from the 
evidentiary record.   

 
Guardian has not had Student in his care for very long.  Moreover, Student’s mother is 

deceased and  biological father is largely unavailable to  due to his mental health 
challenges.  Student was in several different homes prior to coming into Guardian’s care.  In 
order to gain a clear picture of the trajectory of Student’s challenges to answer the question of 
whether  has experienced such challenges over a long period of time, it will be important for 
the team to consider  earlier records as well as  current records. 

 
Student’s eligibility status is not clear-cut.   experiences significant disruption during 

the school day, yet by several accounts  behavior overall appears to be moving toward 
stabilization in the second half of the 2016-2017 school year.  On the other hand, however, the 
“threat” of  volatile emotions and behavior “is still there.”47  Based on the above, is more 
likely than not that DCPS denied Student a FAPE by failing to make an appropriate eligibility 
determination in December 2016.  The failure to make an appropriate eligibility determination 
impeded Student’s right to a FAPE.  Petitioner meets the burden of proof on this issue.48 

 
(d) Whether DCPS denied Student a FAPE by failing to provide to Parent 

educational records as Parent requested on December 2016. Specifically, the 
DPC alleges that that DCPS failed to provide to Parent academic and 

                                                 
47 R-11-3. 
48 While finding the December 2016 to have been more likely than not inappropriate, the undersigned 
does not here make an eligibility determination.  The testimonial evidence from Respondent’s witnesses 
presented a slightly less troubled picture of Student in the academic environment than the documentary 
evidence seemed to show.  It will be important for Student’s team to consider the full scope of data, 
including information not available to the undersigned by way of the evidentiary record.  It will also be 
important for the team to utilize the criteria set out in 34 C.F.R. §300.8 in making its eligibility 
determination. 
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disciplinary records from  previous schools including School 1, School 2, 
School 3 and School 4. 

 
Pursuant to 34 C.F.R. §300.501(a), “[t]he parents of a child with a disability must be 

afforded, in accordance with the procedures of §§300.613 through 300.621, an opportunity to 
inspect and review all education records with respect to . . . (2) The provision of FAPE to the 
child.” 34 C.F.R. § 613(a) provides that “[t]he agency must comply with a [parent’s] request to 
inspect and review any education records relating to their children . . . without unnecessary delay 
and before any . . . hearing pursuant to §300.507 or §§ 300.530 through 300.532, or resolution 
session pursuant to § 300.510.”  The right to inspect and review records is not limited to students 
whose eligibility is already agreed upon/determined.  Letter to Kashyap, 68 IDELR 254 (OSEP 
September 23, 2016).  As discussed with respect to issue “(c)” above, records for Student would 
be important for Guardian and the team to have access to for purposes of reaching an eligibility 
determination, particularly when considering the ED classification. Guardian has limited to no 
means of knowing what happened with respect to Student’s education prior to  coming into 
his care; therefore, lack of records prior to meetings and the DPH he has participated in since his 
record request has significantly impeded his opportunity to participate in the decision-making 
process regarding the provision of a FAPE to Student.  Parent meets the burden of proof on this 
issue. 

 
  ORDER 

Based on the Findings of Fact and Conclusions of Law above, it is hereby ORDERED that: 
 

A. Within twenty (20) school days of this Order, DCPS shall reconvene Student’s 
multidisciplinary team to make an eligibility determination for Student based on 
the criteria included in 34 C.F.R. § 300.8.  The team shall consider Student’s 
eligibility under the disability classifications “Emotional Disturbance” and “Other 
Health Impairment.”  The team may consider Student’s eligibility under any 
additional classifications listed in 34 C.F.R. § 300.8 that the team deems 
appropriate; 

B. During the eligibility meeting referenced in Order “A” above, Student’s 
multidisciplinary team shall review and consider all available data including, but 
not limited to, the December 2016 independent psychological evaluation and 
February 2017 District School functional behavioral assessment; 

C. If at the meeting referenced in Order “A” Student’s team determines  to be 
eligible for special education services, the team shall reconvene within twenty 
(20) school days of the eligibility determination, in order to craft an appropriate 
individualized education program for Student;  

D. Within ten (10) business days of this Order, DCPS (not limited to District School) 
shall provide to Guardian copies of Student’s educational records from the past 
five (5) school years.49 

                                                 
49 Though Special Education Coordinator testified to good faith efforts she made to obtain and provide 
records to Guardian, she did not, for example, contact DCPS’ Central Office for assistance in obtaining 
records.  The undersigned presumes that someone within DCPS has access to records for Student, who 
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All other relief Petitioner requested in the complaint is DENIED.50 

 
 IT IS SO ORDERED. 
 

Date: June 5, 2017      /s/ NaKeisha Sylver Blount 
        Impartial Hearing Officer 
Copies to: 
Petitioner (by U.S. mail) 
Petitioner’s Attorney (electronically) 
Respondent’s Attorney (electronically) 
OSSE-SPED (electronically) 
ODR (electronically) 
 
 

NOTICE OF RIGHT TO APPEAL 
 This is the final administrative decision in this matter.  Any party aggrieved by this 
Hearing Officer Determination may bring a civil action in any state court of competent 
jurisdiction or in a District Court of the United States without regard to the amount in 
controversy within ninety (90) days from the date of the Hearing Officer Determination, in 
accordance with 20 U.S.C. §1415(i). 

                                                                                                                                     
has attended DCPS schools throughout  school career.  The records may be provided to Guardian 
electronically. With Guardian’s permission, the records may be provided to him through his counsel. 
50 Student has not yet been determined eligible; therefore, the issue of compensatory education is not yet 
ripe.  If Student is determined eligible; Parent is not precluded from raising the issue of compensatory 
education in a future DPC. 




