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DISTRICT OF COLUMBIA
OFFICE OF THE STATE SUPERINTENDENT OF EDUCATION

Office of Dispute Resolution
810 First Street, NE,  2nd Floor

Washington, DC  20002

PETITIONERS,
 on behalf of STUDENT,1

Petitioners,

v.

DISTRICT OF COLUMBIA
  PUBLIC SCHOOLS,

Respondent.

Date Issued: July 20, 2017

Hearing Officer: Peter B. Vaden

Case No: 2017-0095

Hearing Dates: June 5, 8 and 9, 2017
     July 7, 2017

Office of Dispute Resolution
Washington, D.C.
Rooms 2006

HEARING OFFICER DETERMINATION

INTRODUCTION AND PROCEDURAL HISTORY

This matter came to be heard upon the Administrative Due Process Complaint

Notice filed by Petitioners (the PARENTS), under the Individuals with Disabilities

Education Act, as amended (the IDEA), 20 U.S.C. § 1400, et seq., and Title 5-E, Chapter

5-E30 of the District of Columbia Municipal Regulations (“D.C. Regs.”).  In their due

process complaint, Petitioners seek reimbursement from Respondent District of

Columbia Public Schools (DCPS) for their unilateral placement of Student at

NONPUBLIC SCHOOL for the 2016-2017 school year.

Student, an AGE youth, is a resident of the District of Columbia.  Petitioners’ Due

Process Complaint, filed on April 4, 2017, named DCPS as respondent.  The undersigned
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hearing officer was appointed on April 5, 2017.  The parties met for a resolution session

on April 25, 2017 and were unable to reach an agreement.  My final decision in this case

was originally due by June 18, 2017.  On June 9, 2017, due to the need to convene for an

additional day to complete the due process hearing, I granted DCPS’ consent request to

extend the due date for the final decision to July 21, 2017.  On April 21, 2017, I convened

a telephone prehearing conference with counsel to discuss the hearing date, issues to be

determined and other matters.

 The due process hearing was held before the undersigned impartial hearing

officer on June 5, 8, and 9, 2017 and July 7, 2017 at the Office of Dispute Resolution in

Washington, D.C.  The hearing, which was closed to the public, was recorded on an

electronic audio recording device.  The Petitioners appeared in person and were

represented by PETITIONERS’ COUNSEL.  Respondent DCPS was represented by LEA

REPRESENTATIVE 2 and by DCPS’ COUNSEL.

MOTHER testified and Petitioners called as additional witnesses BABYSITTER,

SPECIAL EDUCATION CONSULTANT, NONPUBLIC SCHOOL PROGRAM DIRECTOR

and NEUROPSYCHOLOGIST.  DCPS called as witnesses SCHOOL COUNSELOR,

ENRICHMENT PROGRAM MANAGER, SPEECH PATHOLOGIST, LEA

REPRESENTATIVE 1, SCHOOL PSYCHOLOGIST, EVALUATION COORDINATOR and

EVALUATING PSYCHOLOGIST.  Petitioners’ Exhibits P-1 through P-77 were admitted

into evidence without objection, with the exceptions of Exhibits P-73 and P-74 to which

DCPS’ objections were sustained. DCPS’ Exhibits R-1 through R-164 were admitted into

evidence, including Exhibits R-19 through R-21, R-34, R-36, R-39, R-40, R-43, R-46, R-

48, R-49, R-52, R-53, R-55, R-58, R-68, R-75, R-79, R-84 through R-87, R-89, R-92, R-

102, R-103, R-106, R-149 through R-152, R-155, R-157, R-160 and R-162 which were



2 An additional issue, whether DCPS denied Student a FAPE by failing to timely
find  eligible for special education services under the classification of a student with
Autism Spectrum Disorder and Other Health Impairment (OHI), was identified in the
Prehearing Order.  Petitioners, by counsel, withdrew this issue at the beginning of the
due process hearing on June 5, 2017.
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admitted over Petitioners’ objections. (No exhibits marked as R-12, R-13, R-14, R-23, R-

35, R-64, R-70, R-72, R-76 or  R-82 were offered.)

Petitioners’ Counsel made an opening statement.  DCPS’ Counsel waived opening

argument. Counsel for Petitioners made an oral closing argument and submitted written

citations of authority.  DCPS’ Counsel made a closing argument.  At the request of

Petitioners’ Counsel, the parties were granted leave until July 10, 2017 to submit written

citations of additional authority.  On July 10, 2017, Petitioners’ Counsel submitted by

email citations to additional authorities.  DCPS did not file a post-hearing submission.

JURISDICTION

The hearing officer has jurisdiction under 20 U.S.C. § 1415(f) and D.C. Regs. tit.

5-E, § 3029.

ISSUES AND RELIEF SOUGHT

The following issues for determination were certified in the April 21, 2017

Prehearing Order:2

i. Whether District of Columbia Public Schools (DCPS) denied Student a free
appropriate public education (FAPE) by failing to provide a sufficient amount
and type of specialized instruction and related services on the April 12. 2016 IEP
and the proposed March 2017 IEP;

ii. Whether DCPS denied Student a FAPE by failing to include appropriate goals
and/or objectives in the April 12, 2016 IEP and the proposed March 2017 IEP;

iii.  Whether DCPS denied Student a FAPE by providing an inappropriate
educational placement for the 2016-2017 school year and

iv.  Whether the March 2017 proposed IEP is inappropriate because it lacks
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provision for small class size.

For relief, the parents request that the hearing officer order DCPS to reimburse

them for the cost of tuition, including all related services and fees, for Student’s

enrollment at Nonpublic School from August 25, 2016 through the end of the 2016-2017

school year.

FINDINGS OF FACT 

After considering all of the evidence, as well as the argument of counsel, this

hearing officer’s findings of fact are as follows:

1. Student an age child resides in the District of Columbia with  parents.

Testimony of Mother.  Student is eligible for special education under the IDEA disability

classification Autism Spectrum Disorder (ASD).  Exhibit R-161.

2. After attending a church-based early childhood program in 

 Student was enrolled by the parents in CITY SCHOOL at the beginning of the

2014-2015 school year.  Student remained at City School for the 2015-2016 school year. 

For the 2016-2017 school year, the parents unilaterally enrolled Student at Nonpublic

School where  completed GRADE.

3. In the summer of 2015, the parents referred Student to DCPS’ Early Stages

assessment center due to the parents’ concerns with Student’s overall development,

including fine and gross motor skills and social-emotional development.  Exhibit P-8. 

At a multidisciplinary team (MDT) meeting at City School on October 13, 2015, Student

was determined eligible for special education under the IDEA disability classification

Developmental Delay.  Exhibit P-16.

4. Student’s initial City School Individualized Education Program (IEP),

developed on October 15, 2015, identified as areas of concern Written Expression,
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Emotional, Social and Behavioral Development, Health/Physical and Motor

Skills/Physical Development.  The initial IEP provided for Student to receive 2 hours

per week of Specialized Instruction in the general education classroom and related

services, including 120 minutes per month of Occupational Therapy (OT), 2 hours per

month of Behavioral Support Services and 120 minutes per month of Physical Therapy

(PT).  Exhibit P-17.  At the IEP meeting, the parents expressed that the IEP service times

were inadequate and they proposed 4 hours of Specialized Instruction per day.  The

DCPS IEP team members felt that the services in the IEP were appropriate and

reflective of Student’s least restrictive environment (LRE).  Exhibit R-49.

5. On September 16, 2015, Student was assessed by a physician at LOCAL

HOSPITAL.  The physician reported that Student’s overall profile was concerning for

autism spectrum disorder (ASD) with a high functioning/Asperger’s profile.  The

physician recommended, inter alia, that Student undergo a comprehensive diagnostic

evaluation through an ASD center.  Exhibit P-11.

6.  The parents referred Student to Neuropsychologist for a reevaluation of

 current development and functioning.  On November 4, 5, 10 and 24, 2015,

Neuropsychologist conducted in-depth and extensive cognitive, educational and social-

emotional/behavioral assessments of Student.  In his January 2016 report,

Neuropsychologist reported that Student demonstrated impressive cognitive strengths

across domains.   overall intellectual ability was found to be very superior for  age

(greater than 99th percentile).  Student’s performance was in the very superior range on

a measure of school readiness, commensurate with  advanced intellectual ability. 

Student’s performance during the assessment was suggestive of difficulties with

attention and executive functioning consistent with a diagnosis of Attention Deficit
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Hyperactivity Disorder (ADHD) - Combined Type, with related weaknesses in executive

functioning.  Student demonstrated cognitive weaknesses primarily in the domains of

social/emotional functioning, attention and executive functioning and expressive

language.  Neuropsychologist diagnosed Student with Autism Spectrum Disorder,

ADHD, Executive Dysfunction affecting organization, flexibility and self-monitoring

difficulty with emotion regulation.  He recommended, inter alia, that Student qualified

for an IEP under the IDEA classifications Autism and Other Health Impairment, OHI-

ADHD.  Exhibit P-22.  The parents received Neuropsychologist’s written report around

the beginning of January 2016.  Testimony of Mother.

7. In the fall of 2015, Student showed “horrible school refusal.”  The parents

had to forcible take  to school, with Student kicking and screaming.  Student

complained to  mother that  was different from other children and the teachers did

not understand   Testimony of Mother.

8.   Babysitter picked Student up after school at City School.  Student

typically had bad days.   could become “dysregulated” in 5 to 10 seconds, whenever

there were changes from routine or things did not go  way.  When Student became

dysregulated,  was “vicious” and would kick and fight.  Student expressed violent

thoughts at least one time a week expressing wanting to kill people and blow up things. 

Some of these violent thoughts were directed at the parents or at other children at

school.  Testimony of Babysitter.

9. An IEP team meeting for Student was convened on January 20, 2016 to

revise Student’s IEP.   The parents, Petitioners’ Counsel and Educational Consultant

attended the meeting.  At the meeting, the parents executed a form revoking consent for

implementation of Student’s IEP, with the written explanation that they signed the
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revocation form for the sole purpose of permitting a speech and language evaluation to

be completed, as recommended by the IEP team at the meeting, in order to revisit the

eligibility determination.  The parents stated in the writing that they continued to

believe Student needed special education and related services “as an Autistic student,

but recognize the need to complete all evaluations before a new eligibility decision can

be made and we can return to the IEP table.”  Exhibit P-28.  

10. In February 2016, Speech Pathologist conducted a speech and language

evaluation of Student.  In her February 22, 2016 report, she concluded that although

Student’s receptive and expressive language skills were largely in the average range,

Student demonstrated difficulty in language formulation during conversation as well as

in the area of pragmatic language.  Student demonstrated difficulty with aspects of

nonverbal communication, reciprocal conversation, topic maintenance, appropriate

topic selection, figurative language, humor, sarcasm and reading social cues.  Speech

Pathologist wrote that these conflicting results showed Student may know how to react

in social situations, but had difficulty implementing these strategies when faced with

real time social situations.  Her assessment results suggested that Student did require

support to effectively communicate within the classroom and that  ability to access

grade level would be impacted by  speech and language skills.  Exhibit R-80.

11. On March 21, 2016, Student’s MDT team reconvened at City School to

review Student’s eligibility classification and revise  IEP.  The parents, Educational

Consultant, Neuropsychologist and Petitioners’ Counsel attended the meeting.  Mother

informed the team that Student expressed that  was unhappy at school and  had no

friends.  She stated that Student refused to go to school and hated school.  Student was

seeing an outside psychologist.  Student’s teacher and school staff stated that in school,
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Student was a happy kid, that  had a best friend in class, that  peers embraced 

and  had good relationship with them.  Exhibit R-98.

12. The MDT team reviewed Neuropsychologist’s January 2016 assessment of

Student and Speech Pathologist’s February 22, 2016 speech and language evaluation. 

DCPS PSYCHOLOGIST confirmed that the neuropsychological report was current,

accurate, valid and appropriate and that the report would be accepted to support

Student’s eligibility under the autism criteria.  The MDT team agreed unanimously that

Student met eligibility criteria for ASD and for OHI-ADHD.  The MDT team then moved

on to review the revised IEP proposed for Student by DCPS.  At the request of the

parents, the meeting was adjourned without completing revision of the IEP.  Exhibits R-

98, R-99.  At the meeting, Mother executed a written consent for resumption of special

education and related services for Student.  Exhibit R-95.

13. Student’s IEP team reconvened at City School on April 11, 2016.  The

parents, Educational Consultant, and Petitioners’ Counsel attended the meeting.  The

IEP team came to agreement on comprehensive IEP goals.  Testimony of Educational

Consultant.  The DCPS team proposed for Special Education services that Student

receive 1 hour per week of Specialized Instruction in the general education setting.  For

Related and Consultation Services, the DCPS team proposed, as follows:

    Related Service    Time/Frequency Setting

Occupational Therapy 120 minutes/month Outside general education

Physical Therapy 120 minutes/month Outside general education

Behavioral Support 2 hours/month Outside general education

Speech-Language 2 hours/month General Education

Speech-Language 2 hours/month Outside general education
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Behavioral Support 2 hours/month General Education

Consultation Services

       Occupational Therapy        30 minutes/month

       Speech Language        30 minutes/month

       Behavioral Support        30 minutes/month

Petitioners’ Counsel advised the IEP team that the parents did not agree with the IEP

services proposed by DCPS and that they believed Student needed a full-time special

education program.  Notwithstanding, the school representatives completed and

finalized Student’s IEP with the above services.  Petitioners’ Counsel gave notice that the

parents were rejecting the IEP and were considering a unilateral private placement at

Nonpublic School, starting in July 2016, where Student had already been accepted. 

Counsel stated that the parents would seek DCPS funding for Student to attend the

Nonpublic School program.  Petitioners’ Counsel strongly suggested that DCPS

implement the services for Student in its proposed IEP for the rest of the 2015-2016

school year, because the services could not hurt and would probably help Student. 

Exhibits R-104, P-38.

14.  Student’s grades for all terms in the 2015-2016 school year at City School

were Proficient or Advanced.  The classroom teacher reported at the end of the year that

Student was reading independently approximately one and a half years above  grade

level.  She reported that Student always put forth  best efforts to the tasks at hand

and that  had been working hard to build relationships with  peers.  Exhibit R-145.

15.  Nonpublic School is an autism intervention program within a private

special education school in , serving about 34 children in grades 1

through 12.  The program offers very small class size with a 1.7 to 1 student-teacher ratio



10

in the elementary grades.  The school has a robust administrative structure and includes

speech-language therapists, occupational therapists and mental health specialists as

part of the classroom team.  Schedules are individualized for the student and extreme

care is taken to be transparent and predictable. Executive functioning support is

integrated into all work.  The mission of the program is to develop skills in the students

so that they will be able to live functional, safe lives in the larger community.  The

tuition fee is around $52,000 per year with additional charges for some related services. 

Testimony of Program Director. 

16. The parents unilaterally enrolled Student in Nonpublic School in August

2016, where  was placed in a homeroom class with four peers.  Exhibits P-48, P-51.  

Student is the youngest child in the class.  Testimony of Program Director.

17. Beginning in early March 2017, DCPS began the process to develop a

revised IEP for Student.  The parents and their representatives and educators from

Nonpublic School collaborated in the process.  At an IEP team meeting on March 28,

2017, the IEP team incorporated most of the goals and objectives, as well as

supplemental aids and supports from the Nonpublic School IEP.  Testimony of

Educational Consultant.  For special education services, the DCPS members of the IEP

team adopted 2.5 hours per week of Specialized Instruction in the general education

setting.  For Related and Consultation Services, the DCPS team proposed, as follows:

    Related Service    Time/Frequency Setting

Occupational Therapy 120 minutes/month Outside general education

Behavioral Support 3 hours/month Outside general education

Speech-Language 2 hours/month General Education

Speech-Language 2 hours/month Outside general education
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Behavioral Support 2 hours/month General Education

Occupational Therapy 120 minutes/month General Education

Consultation Services

      Physical Therapy        30 minutes/month

      Speech Language        30 minutes/month

      Behavioral Support        60 minutes/month

      Specialized Instruction        60 minutes/month

Exhibit R-161.  The parents did not agree with the special education service hours in the

March 28, 2017 IEP.  Mother considered the provision for 2.5 hours per week of

Specialized Instruction “shocking” after the IEP team had adopted all of the goals from

the Nonpublic School full-time IEP.  Testimony of Mother.

18. In the 2016-2017 school year, Student has struggled socially at Nonpublic

School.  In early September 2016, Student reportedly made negative statements

throughout the school day and made statements about killing teachers.  Exhibit P-47.  

In January 2017, Student was reported to have engaged in aggression, disruption,

spitting and inappropriate vocalizations.  In February 2017, Nonpublic School staff

began to implement non-contingent reinforcement (NCR) practices which were

immediately successful in curtailing the behaviors.  Exhibits P-54, P-58, P-71.  By the

end of the school year, Student was still struggling socially and required an adult

presence to ensure that  interactions with peers were reciprocal and successful. 

Testimony of Program Director.

19. Although  still has rage explosions, Student now likes school and no

longer fights with  parents about going to Nonpublic School.  Testimony of Mother. 

Through the 3rd quarter of the 2016-2017 school year, Student’s grades at Nonpublic

School have all been proficient or exceptional at the grade-level standards.   “Effort”



12

scores have all been Satisfactory or Excellent.  Exhibit P-67. 

CONCLUSIONS OF LAW

Based upon the above findings of fact and argument of counsel, as well as this

hearing officer’s own legal research, the conclusions of law of this hearing officer are as

follows:

Burden of Proof

As provided in the  D.C. Special Education Student Rights Act of 2014, the party

who filed for the due process hearing, the Petitioners in this case, shall bear the burden

of production and the burden of persuasion, except that where there is a dispute about

the appropriateness of the student’s IEP or placement, or of the program or placement

proposed by DCPS, the District shall hold the burden of persuasion on the

appropriateness of the existing or proposed program or placement; provided that the

Petitioners shall retain the burden of production and shall establish a prima facie case

before the burden of persuasion falls on the District. The burden of persuasion shall be

met by a preponderance of the evidence.  See D.C. Code § 38-2571.03(6).

Analysis

i. Whether District of Columbia Public Schools (DCPS) denied Student a
free appropriate public education (FAPE) by failing to provide a sufficient
amount and type of specialized instruction and related services on the
April 12, 2016 IEP and the proposed March 2017 IEP;

ii. Whether DCPS denied Student a FAPE by failing to include appropriate goals
and/or objectives in  April 12, 2016 IEP and the proposed March 2017 IEP;

iii.  Whether DCPS denied Student a FAPE by providing an inappropriate
educational placement for the 2016-2017 school year and

iv.  Whether the March 2017 proposed IEP is inappropriate for Student because it
lacks provision for small class size.
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A.
The April 12, 2016, IEP

In this case, the parents seek reimbursement from DCPS for their unilateral

private placement of Student at Nonpublic School for the 2016-2017 school year.  As

justification for their claim, the parents allege that DCPS denied Student a FAPE

because its April 12, 2016 IEP was inappropriate in that it lacked appropriate goals and

objectives, offered insufficient specialized instruction and related services and provided

an unsuitable educational placement.  Under the IDEA, parents who unilaterally decide

to place their disabled child in a private school, without obtaining the consent of local

school officials, “do so at their own financial risk.” Florence County Sch. Dist. Four v.

Carter, 510 U.S. 7, 15, 114 S.Ct. 361, 126 L.Ed.2d 284 (1993) (quoting Sch. Comm. of the

Town of Burlington v. Dep’t of Educ., 471 U.S. 359, 374, 105 S.Ct. 1996, 85 L.Ed.2d 385

(1985)).  “As interpreted by the Supreme Court, IDEA requires school districts to

reimburse parents for their private-school expenses if (1) school officials failed to offer

the child a free appropriate public education in a public or private school; (2) the

private-school placement chosen by the parents was otherwise “proper under the Act”;

and (3) the equities weigh in favor of reimbursement—that is, the parents did not

otherwise act “unreasonabl[y].” Leggett v. District of Columbia, 793 F.3d 59, 66–67

(D.C. Cir. 2015) (citing Carter, supra, 510 U.S. at 15–16, 114 S.Ct. 361; 20 U.S.C. §

1412(10)(C)(iii)(III)).

The indispensable condition for private school reimbursement from the Leggett

decision is that the District failed to offer the child a FAPE.  The query in this case is

whether DCPS failed to offer Student a FAPE in the April 12, 2016 IEP before the

parents enrolled Student in Nonpublic School.  The parents and DCPS, of course,
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disagree on this point.  From the time Student’s IEP team met in March 2016, the

parents and their representatives advocated for Student to receive specialized

instruction throughout the school day to address  speech-language and social-

emotional needs resulting from  autism disability.  The educators at City School

considered that despite  autism disability, Student was making appropriate progress

in the general education setting at City School.

The parties agree that Student was achieving academically at City School. 

Student’s grades for the 2015-2016 school year were all Proficient or Advanced  The

parties’ difference in perspective arises primarily from how Student presented away

from school.  City School staff reported at the March 21, 2016 MDT meeting that

Student was a “happy kid” in school and that  had good relationships with peers.  The

parents saw a different child.  Mother testified that since the second week of the 2015-

2016 school year, Student was resistant to attending school.  The parents had to forcibly

take Student to school, kicking and screaming.  Student told Mother that  was

different from other children and that the teachers did not understanding  

Babysitter testified that Student typically had bad days.   could become

“dysregulated” in 5 to 10 seconds, whenever there were changes from routine or things

did not go  way.  When Student became dysregulated,  was “vicious” and would

kick and fight.  Babysitter reported that Student expressed violent thoughts at least one

time a week expressing wanting to kill people and blow up things.  Some of these violent

thoughts were directed at the parents or at other children at school.

At the April 12, 2016 IEP team meeting, the parents and their representatives

argued that Student required placement in a special education day program where 

would receive full-time integrated social instruction.  However, the City School principal
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reported that at school, they were not seeing the behaviors of Student that the parents

described.  Over the objection of the parents, the school members of the IEP team

provided in the April 12, 2016 IEP for Student to receive only one hour per week of

specialized instruction, supported by a total of 12 hours per month of related services in

OT, PT, Speech-Language and Behavioral Support Services.   placement would be in

the general education classroom.  The parents timely informed DCPS that they were

rejecting the placement proposed by the IEP team and gave notice of their intent to

enroll Student at Nonpublic School at public expense.

In Endrew F. ex rel. Joseph F. v. Douglas Cty. Sch. Dist. RE-1, 137 S.Ct. 988

(2017), the U.S. Supreme Court elaborated on the standard, first enunciated in Bd. of

Educ. v. Rowley, 458 U.S. 176, 102 S.Ct. 3034, 73 LED.2d 690 (1982), for what

constitutes an appropriate IEP:

To meet its substantive obligation under the IDEA, a school must offer an
IEP reasonably calculated to enable a child to make progress appropriate
in light of the child’s circumstances. Endrew F., 137 S.Ct. at 999. . . . The
‘reasonably calculated’ qualification reflects a recognition that crafting an
appropriate program of education requires a prospective judgment by
school officials. Id.  . . . Any review of an IEP must appreciate that the
question is whether the IEP is reasonable, not whether the court regards it
as ideal. Id. (emphasis in original.)  . . .  The IEP must aim to enable the
child to make progress. . . .  [T]he essential function of an IEP is to set out
a plan for pursuing academic and functional advancement. Id.  . . . A focus
on the particular child is a the core of the IDEA.  The instruction offered
must be “specially designed” to meet a child’s “unique needs” through an
“individualized education program.”  An IEP is not a form document.  It is
constructed only after careful consideration of the child’s present levels of
achievement, disability and potential for growth. Id. (emphasis in
original.)  . . .  When a child is fully integrated in the regular classroom, as
the Act prefers, what that typically means is providing a level of instruction
reasonably calculated to permit advancement through the general
curriculum.  Id., 137 S.Ct. at 1000. . . . [For a child who is not fully
integrated in the regular classroom and not able to make grade-level
advancement]  educational program must be appropriately ambitious
in light of his circumstances, just as advancement from grade to grade is
appropriately ambitious for most children in the regular classroom. The
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goals may differ, but every child should have the chance to meet
challenging objectives. Id. . . . A reviewing court may fairly expect [school]
authorities to be able to offer a cogent and responsive explanation for their
decisions that shows the IEP is reasonably calculated to enable the child to
make progress appropriate in light of his circumstances.  Id., 137 S.Ct. at
1002. 

In this case, DCPS and the parents both argue that the Endrew F. decision

support their respective positions.  DCPS posits that Student is a child who, like the

student in Rowley, was fully integrated in the regular classroom at City School and “was

progressing smoothly through the regular curriculum.”  See Endrew F., supra, 137 S.Ct.

at 1000.  DCPS argues Student was making appropriate progress in the 2015-2016

school year at City School and that the April 12, 2016 IEP was reasonably calculated to

enable Student to continue to make academic and functional progress and to permit

advancement through the general curriculum.  For their part, the parents do not dispute

that Student was achieving academically in the general education classroom at City

School.  However, they assert that if the IEP team had properly focused on Student’s

“unique needs” as a high functioning autistic child who is also intellectual gifted,

especially on Student’s deficits in social skills and social cognition, the team would have

recognized Student’s need for full-time special education.

In support of their position, the parents called Neuropsychologist as an expert

witness.  In his January 2016 neuropsychological evaluation report, Neuropsychologist

reported that Student’s intellectual ability was very superior for  age, but that Student

demonstrated cognitive weaknesses primarily in the domains of social/emotional

functioning, attention and executive functioning and expressive language. 

Neuropsychologist diagnosed Student with Autism Spectrum Disorder, ADHD,

Executive Dysfunction affecting organization and flexibility and Self-monitoring
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difficulty with emotion regulation.  In the report, Neuropsychologist recommended that

in addition to needing an educational curriculum that was appropriate for  very

superior range intellectual abilities, Student also required a learning environment that

appropriately addressed  social deficits, attention disorder and related difficulties

with executive function, expressive language weakness, sensory sensitivities and

difficulty with emotional regulation.  At the due process hearing, Neuropsychologist

opined in  testimony that Student required direct social skills and social cognition

instruction integrated into  curriculum throughout the school day, taught by a

teacher who understands teaching children with autism.  Neuropsychologist testified

that placing Student in a general education classroom with 25 or so students was not

consistent with his recommendations.  Educational Consultant, who testified as an

expert on programing for high functioning autistic children, opined that Student needed

the type of restrictive environment offered by Nonpublic School because at City School,

 was not making progress on many levels needed for advancement functionally and

academically, including social skills, cognitive problem solving and functional skills.

DCPS’ experts, Evaluating Psychologist and LEA Representative testified that the

April 12, 2016 IEP was appropriate for Student because in the general education setting

at City School, Student was both able to access the general education curriculum and

able to fully participate in the social milieu in the classroom.  Both experts also

emphasized the importance of Student’s picking up modeling from nondisabled peers to

navigate social environments.

I found both sides’ experts to be very credible.  DCPS’ experts had the advantage

of observing Student regularly in the general education setting at City School and I was

impressed by their observations that despite  autism disability, Student was able to



3 Petitioners’ expert, Educational Consultant, attended the April 12, 2016 IEP
meeting.  He testified that the April 12, 2016 IEP team had reached agreement on
comprehensive IEP goals for Student.  Educational Consultant also testified that the
March 28, 2017 IEP team had incorporated the goals and objectives contained in
Student’s Nonpublic School IEP.   I find that DCPS has met its burden of persuasion that
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make progress both academically and socially in the general education setting at City

School.  Neither do I discount the opinion of Neuropsychologist that Student needs a

program where direct social skills instruction is integrated into  academic curriculum

throughout the school day.  Educational Consultant testified that this expert is one of

the top neuropsychologists in the area and this endorsement is supported by

Neuropsychologist’s resume, which demonstrates extensive expertise in the study of the

needs of high functioning autistic children.  Moreover, at the March 21, 2016 MDT

meeting, DCPS’ psychologist endorsed Neuropsychologist’s January 2016 evaluation

report on Student as “current, accurate, valid and appropriate.”

The Endrew F. decision emphasizes that the essential function of an IEP is to set

out a plan for pursuing both academic and functional advancement.  In the Special

Education Student Rights Act of 2014, the District of Columbia City Counsel shifted the

burden of persuasion on the appropriateness of a proposed IEP program and placement

from the parents to the District.  After careful consideration of the testimony and

opinions of the respective experts, I conclude that DCPS has not met its burden to 

establish by the preponderance of the evidence that the special education services and

educational placement offered Student in the April 12, 2016 IEP – full-time instruction

in the general education setting with one hour per week of Specialized Instruction –

were reasonably calculated to enable Student to make progress toward reaching 

functional advancement needs, along with  academic needs, in light of  high-

functioning autism disability.3   Student was denied a FAPE as a result.



the goals and objectives in the April 12, 2016 and March 28, 2017 IEP were appropriate.
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As explained above, the D.C. Circuit held in its Leggett decision that a school

district must reimburse parents for private-school expenses if the LEA failed to offer the

child a FAPE, the private school chosen by the parent was proper under the IDEA and

the equities weigh in favor of reimbursement.  Having found that DCPS failed to offer

Student a FAPE with the April 12, 2016 IEP, I turn next to the other requirements for

reimbursement pronounced in Leggett.

For the private school chosen by the parents to be “proper,” it need only be

“reasonably calculated to enable the child to receive educational benefits.”  Leggett,

supra, at 71.  Educational Consultant testified that Nonpublic School offered everything

Neuropsychologist recommended in his January 2016 neuropsychological report

including small class size, staff trained to work with children with high functioning

autism, and instruction in social skills and social cognition integrated into the

curriculum throughout the school day.  DCPS’ experts countered by emphasizing the

value to Student of a less restrictive environment where Student could model typically

developing students and be able to form relationships with these peers.  However, while

mainstreaming is a hallmark principle of the IDEA, numerous appellate court decisions

have held that parents who unilaterally place their child in a private school are not

obliged to meet the IDEA’s least restrictive environment provision.  See, e.g., Cleveland

Heights-Univ. Heights City Sch. Dist. v. Boss, 144 F.3d 391 (6th Cir. 1998) (“It will

commonly be the case that parents who have not been treated properly under the IDEA,

and who exercise the right of parental placement, will place their child in a school that

specializes in teaching children with disabilities and thus will not satisfy the
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mainstreaming requirement.” Id. at 400.)  I conclude that the parents have met their

burden of persuasion that their choice of Nonpublic School for Student was proper

under the IDEA.  Finally, DCPS has not alleged that the parents acted unreasonably in

placing Student at Nonpublic School or in their request for public funding from DCPS. 

Therefore, pursuant to the D.C. Circuit’s decision in Leggett, supra, I find that DCPS

must reimburse the parents for their expenses for Student to attend Nonpublic School

for the 2016-2017 school year.

B.
The March 28, 2017 IEP

Student’s IEP team reconvened on March 28, 2017 at City School to conduct an

annual review of DCPS’ proposed IEP for Student.  The IEP team incorporated the goals

and objectives and most supplementary aids and services from Student’s Nonpublic

School IEP.  However, over the parents’ objection, the DCPS members of the IEP team

only increased Student’s Specialized Instruction services from 1 to 2.5 hours per week,

all in the general education classroom.  The parents’ expert, Educational Consultant,

opined that the IEP was not appropriate because it did not meet Student’s need for

small class size and because the 2.5 hours per week of Specialized Instruction was not

sufficient.  DCPS’ experts opined that the proposed IEP is appropriate.

In this proceeding, the only relief requested by the parents is that DCPS be

ordered to reimburse them for the costs of their unilateral placement of Student at

Nonpublic School for the 2016-2017 school year.  Having found in the preceding section

that the parents are entitled to reimbursement for their expenses for Student to attend

Nonpublic School for the 2016-2017 school year, it is unnecessary for me to reach the



4 Clearly, it would have been too disruptive for Student to have required  to
change schools at the time of the March 28, 2017 IEP meeting.  Cf. Branham v.
Government of the Dist. of Columbia, 427 F.3d 7, 12-13 (D.C. Cir. 2005) (Asking
whether setting aside placement order might disrupt child’s education.)  
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issue of whether the March 28, 2017 IEP is also inappropriate.4  Notwithstanding, I will

order DCPS to reconvene Student’s IEP team to review and revise  IEP for the 2017-

2018 school year in light of my findings in this decision.  Petitioners have not requested

that I dictate the content of Student’s IEP and I decline to do so.  However, I will require

DCPS to ensure that Student’s IEP team reconsiders the recommendations of

Neuropsychologist contained in his January 2016 evaluation report, notably his

recommendations concerning Special Education, Language Therapy, General

Instruction Suggestions and Accommodations Across Settings found in pages 14

through 16 of the report.  The IEP team shall not be required to follow

Neuropsychologist’s recommendations, but must give those recommendations due

weight in consideration of Neuropsychologist’s expertise and my findings in this

decision.  

ORDER

Based upon the above Findings of Fact and Conclusions of Law, it is hereby

ORDERED:

1. Upon receipt of documentation of payment by the parents, as may be
reasonably required, DCPS shall, without undue delay, reimburse the parents
their costs for tuition and related covered expenses for Student’s enrollment at
Nonpublic School for the private school’s 2016-2017 regular school year and

2. As soon as practicable and not later than 30 calendar days after the date of
this decision, DCPS shall convene Student’s DCPS IEP team, including the
parents and their representatives, to review and revise Student’s DCPS IEP for
the 2017-2018 school year in conformity with 34 CFR § 300.320, et seq. and with
this decision.  DCPS shall ensure that the IEP team fully considers the
recommendations contained in Neuropsychologist’s January 2016 report on
Student and incorporates those recommendations in Student’s IEP, as
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appropriate, giving due weight to Neuropsychologist’s expertise in evaluating and 
developing intervention plans for high functioning autistic children.

Date:       July 20, 2017              s/ Peter B. Vaden                      
Peter B. Vaden, Hearing Officer

NOTICE OF RIGHT TO APPEAL

This is the final administrative decision in this matter.  Any party aggrieved by
this Hearing Officer Determination may bring a civil action in any state court of
competent jurisdiction or in a District Court of the United States without regard to the
amount in controversy within ninety (90) days from the date of the Hearing Officer
Determination in accordance with 20 U.S.C. § 1415(i).

cc: Counsel of Record
Office of Dispute Resolution
OSSE Division of Specialized Education
DCPS Resolution Team




