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HEARING OFFICER DETERMINATION 
 

Background 

 

Petitioner, Student’s Parent, pursued a due process complaint alleging that Student 

had been denied a free appropriate public education (“FAPE”) in violation of the Individuals 

with Disabilities Education Improvement Act (“IDEA”) because  had not been 

adequately assessed and had an inappropriate Individualized Education Program (“IEP”) 

which was not fully implemented, as well as an inappropriate placement.  DCPS responded 

that the IEP and placement were appropriate and that Student did not yet need to be 

assessed.   

 

Subject Matter Jurisdiction 

 

Subject matter jurisdiction is conferred pursuant to IDEA, 20 U.S.C. § 1400, et seq.; 

the implementing regulations for IDEA, 34 C.F.R. Part 300; and Title V, Chapter E-30, of 

the District of Columbia Municipal Regulations (“D.C.M.R.”).  

 

Procedural History 

Following the filing of the due process complaint on 4/27/17, the case was assigned 

to the undersigned on 4/28/17.  Respondent filed a response on 5/8/17, and did not challenge 

jurisdiction.  The resolution session meeting took place on 5/11/17.  The 30-day resolution 

                                                 

 
1 Personally identifiable information is provided in Appendix A, including terms initially set 

forth in italics. 
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period ended on 5/27/17.  A final decision in this matter must be reached no later than 45 

days following the end of the resolution period, which requires a Hearing Officer 

Determination (“HOD”) by 7/11/17. 

The due process hearing took place on 6/26/17 and was open to the public, although 

no one was present for the hearing other than Petitioner and counsel for the parties.  

Petitioner was represented by Petitioner’s counsel.  DCPS was represented by Respondent’s 

counsel.  Petitioner was present at the hearing, except for closing arguments.   

Petitioner’s Disclosures, submitted on 6/20/17, contained documents P1 through 

P27, which were admitted into evidence without objection.  Respondent’s Disclosures, 

submitted on 6/19/17, contained documents R1 through R27, which also were admitted into 

evidence without objection.   

Petitioner’s counsel presented four witnesses in Petitioner’s case-in-chief (see 

Appendix A): 

1. Father 

2. Educational Advocate 

3. Special Education Expert (qualified without objection as an expert in Special 

Education, including IEP Development and Educational Programming) 

4. Mother 

Respondent’s counsel did not present any witnesses in Respondent’s case (see 

Appendix A). 

The issues to be determined in this Hearing Officer Determination are: 

Issue 1:  Whether DCPS denied Student a FAPE by failing to evaluate in each area 

of suspected disability.2  Petitioner has the burden of persuasion on this issue.   

Issue 2: Whether DCPS denied Student a FAPE by failing to develop an appropriate 

IEP on 4/12/17, where a dedicated aide was not provided.3  Respondent has the burden of 

persuasion on this issue, if Petitioner establishes a prima facie case. 

                                                 

 
2 By email on 6/21/17, Petitioner dropped the claim that DCPS had failed to “conduct a 

timely triennial reevaluation.”  
3 By email on 6/21/17, Petitioner dropped the claims about IEPs dated 9/10/15 and 5/5/16, 

and dropped the claims that the remaining IEP was “not based on sufficient evaluations,” 

that “the goals were not appropriate,” and that “ESY was not provided for the summers of 

2015 and 2016.” 
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Issue 3:  Whether DCPS denied Student a FAPE by failing to fully implement  

IEPs by not providing an aide for Student on the school bus.4  Petitioner has the burden of 

persuasion. 

Issue 4:  Whether DCPS denied Student a FAPE by failing to provide appropriate 

placements during 2016/175 where  IEP can be implemented without  leaving  

classroom and wandering the halls.6  Respondent has the burden of persuasion on this issue, 

if Petitioner establishes a prima facie case. 

Issue 5:  Whether DCPS denied Student a FAPE by preventing  Parent from 

meaningful participation in developing Student’s 4/12/17 IEP.7  Petitioner has the burden of 

persuasion.8   

Petitioner seeks the following relief:   

1. A finding that Student was denied a FAPE. 

2. DCPS shall immediately revise Student’s IEP to provide a dedicated aide for 

the entire school day, including on transportation. 

3. DCPS shall fund independent evaluations at customary and reasonable 

market rates to include (a) comprehensive psychological, (b) speech-

language, (c) occupational therapy, (d) Autism, and (e) Functional 

Behavioral Assessment (“FBA”). 

4. DCPS shall convene an IEP team meeting to review the evaluation reports, 

revise Student’s IEP as needed and provide an appropriate special education 

placement. 

5. DCPS shall fund compensatory education, or conduct any assessments 

necessary to determine compensatory education, for any denial of FAPE.9       

The parties were permitted to submit citations after the hearing, but did not do so.   

                                                 

 
4 By email on 6/21/17, Petitioner dropped the claim that DCPS failed to fully implement 

Student’s IEP by “allowing  to leave the classroom frequently without support.”   
5 All dates in the format “2016/17” refer to school years. 
6 By email on 6/21/17, Petitioner dropped the claim that DCPS failed to provide appropriate 

“locations of service” and clarified that the remainder of the issue was during 2016/17. 
7 By email on 6/21/17, Petitioner dropped the claim that Parent had been prevented from 

“determining placement for 2016/17, including the choice of Public School.” 
8 At the prehearing conference, Petitioner disagreed that she has the burden of persuasion on 

this issue. 
9 Compensatory education relating to any uncompleted evaluation(s) is reserved pending 

completion of the evaluation(s) and determination of any impact on the appropriate level of 

special education services.  Petitioner expressly reserved and did not seek any compensatory 

education during the due process hearing. 
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Findings of Fact 

 

After considering all the evidence, as well as the arguments of both counsel, the 

Findings of Fact10 are as follows: 

1. Student is a resident of the District of Columbia; Petitioner is Student’s Mother.11  

Student is Age and in Grade at Public School, where  began at the beginning of 

2016/17.12  Student previously attended Prior Public School.13   

2. Student is eligible for special education and related services as a child with 

Developmental Delay.14  Student’s 4/12/17 IEP, which is at issue in this case, provides for 

26.25 hours/week of specialized instruction outside general education, 120 minutes/month 

of occupational therapy outside general education, 120 minutes/month of speech-language 

therapy outside general education, and 120 minutes/month of behavioral support services 

inside general education.15   

3. Student is doing poorly at school, both academically and behaviorally.16  Student’s 

final report card for 2016/17 shows that  was Below Basic every quarter in every subject 

except Music, Art and Health & PE.17  In the final reporting period of 2016/17, Student 

made No Progress on one of  two mathematics goals;  made No Progress on  

single reading goal; and  made No Progress on any of  Adaptive/Daily Living Skills.18 

4. As of 4/12/17, Student’s behavior included tantrums, screaming, scratching adults 

and children, throwing chairs and trashcans, kicking and hitting.19  Mother stated that 

Student is very difficult; Father referred to  as feisty.20  Student spent a lot of time 

                                                 

 
10 Footnotes in these Findings of Fact refer to the sworn testimony of the witness indicated 

or to an exhibit admitted into evidence.  To the extent that the Hearing Officer has declined 

to base a finding of fact on a witness’s testimony that goes to the heart of the issue(s) under 

consideration, or has chosen to base a finding of fact on the testimony of one witness when 

another witness gave contradictory testimony on the same issue, the Hearing Officer has 

taken such action based on the Hearing Officer’s determinations of the credibility and/or 

lack of credibility of the witness(es) involved. 
11 Mother.   
12 Id.   
13 P7-1; P9-5; Mother.   
14 P16-1,17; P15-1.   
15 P16-11.   
16 P14-1 (very low skills, with myLexia predicting performance at the 1% level); P22-1,2 

(13 formal incident reports over a seven-week period in February and March 2017).   
17 R21-1.   
18 R17-1,2,3.   
19 P16-2; R18-2.   
20 Mother; Father.   
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outside the classroom and showed signs of regressing.21  Student has difficulty self-

regulating  behavior;  non-compliant behavior when given directives by adults 

adversely affects  ability to access the general education curriculum.22  When Student 

doesn’t understand a concept  may have a meltdown or a tantrum.23   

5. Student responds aggressively by hitting or throwing tantrums when  has to 

engage in adult directed activities or limits are imposed on .24  When Student can’t do the 

work required,  becomes aggressive to get out of the situation and get one-on-one 

attention from staff.25  When upset or not able to have  way, Student often elopes from 

the classroom and/or exhibits physical aggression toward peers and staff, including hitting, 

spitting, kicking and scratching, which can last 20-60 minutes.26  This is not new:  on 

11/4/15, Student’s special education teacher noted that Student was getting upset more often 

and having crying spells that lasted from 20-60 minutes.27   

6. Student’s elopement poses a safety risk as  attempts to leave the school 

building.28  When a teacher tried to prevent  from leaving the classroom,  became 

violent and wanted to fight.29  Special Education Expert credibly testified that when she 

went to Public School to observe Student in late May 2017 the staff person at the front desk 

and the Public School principal both had bite marks and bruises on their arms due to their 

efforts to keep Student from running out of the school building.30  The principal reported 

that Student “often” tries to elope.31   

7. Strategies used to address Student’s behaviors included extra recess time, computer 

time, snacks, frequent breaks, inviting friends to the classroom during recess, and making 

bracelets.32  Intensive rewards are desirable initially, with rewards reduced over time so the 

child can function with the least amount of support necessary.33  Student was in a self-

contained Early Learning Support classroom (“ELS”) at Public School.34  Student’s very 

small class had a high adult-student ratio, which was 2:5 or 3:5.35   

                                                 

 
21 P16-3,4,5; P15-12; P15-5; R18-1,2.   
22 P16-3,4,5; P13-10; P27-3; P9-7.   
23 P13-10; P15-5; P27-3.   
24 P16-4; P15-12.   
25 Special Education Expert.   
26 P16-8; P15-9.   
27 R27-2.   
28 P16-8; P15-9.   
29 P15-6.   
30 Special Education Expert.   
31 Id.     
32 P16-2.   
33 Special Education Expert.   
34 P15-12; R2-4.   
35 R2-4; Mother (2:5).   
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8. Public School frequently called Mother to come pick up Student from school; 

Mother estimated that she was called 100 times during 2016/17.36  Mother testified that 

Public School staff has been disrespectful to her, at one point saying on the telephone, 

“bitch, don’t take all day” to pick up Student.37  Mother calls Father if she cannot go get 

Student, but recently the police were called and had custody of Student by the time Father 

arrived at school.38  Another time, five police officers responded when Student wouldn’t put 

on  seatbelt on the bus.39  Public School called Child Protective Services multiple times 

during 2016/17.40  Conversely, Mother called Public School to find out about injuries that 

Student has come home with, including bruises on  neck, scratches from fighting, and a 

Band-Aid on the back of  head.41  Mother called the School Board to complain that the 

bus driver had slapped Student.42  Student is not potty-trained and often comes home from 

school with  pull-up diapers wet or dirty.43   

9. Student has not been reevaluated since 2014;  had evaluations of speech-language 

on 8/4/14, occupational therapy on 8/22/14, physical therapy on 8/26/14, and psychological 

on 8/28/14.44  Student’s 4/12/17 IEP continued to rely on statements made in 2014.45  The 

psychological evaluation indicated that Student’s overall intelligence fell in the extremely 

low range.46  The psychological evaluations concluded that Student’s behaviors should be 

continuously monitored to rule out other areas of concern.47  Professional have sufficient 

suspicion that Student is on the autism spectrum to conduct assessments to rule it in or out.48   

10. Student’s 2014 psychological evaluations stated that a Behavioral Intervention Plan 

(“BIP”) would be beneficial to Student.49  Student’s IEP team on 4/12/17 discussed 

Student’s aggressive behaviors and how defiant  becomes, scratching adults who try to 

transition .50  On 4/13/17, Student’s special education teacher noted in her IEP Progress 

Report that sometimes it is unknown why Student becomes upset;  meltdowns have 

escalated and  often wants hugs, but may be hitting simultaneously; the team is using a 

                                                 

 
36 Mother.   
37 Id.     
38 Id.     
39 Id.    
40 Id.     
41 Id.     
42 Id.     
43 Id.    
44 P1; P2; P3; P4.   
45 P16-9.   
46 P4-9.   
47 P4-13.   
48 Special Education Expert.   
49 P4-10.   
50 P15-14.   
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behavior chart in the classroom.51  Student should have been given an FBA long ago to help 

determine what  needs, from which a BIP could be developed.52   

11. On 6/19/17, DCPS authorized Mother to obtain requested IEEs at capped rates:  

comprehensive psychological at $1,360.32, FBA at $1,200.00, occupational therapy at 

$670.56, and speech-language at $814.00 (the “OSSE rates”).53  Educational Advocate has 

taken students for comprehensive psychological evaluations to a psychologist who charges 

$3,000 to $3,500 per evaluation; Educational Advocate knows a second psychologist 

charges $3,500 for comprehensive psychological evaluations; neither psychologist will 

accept the lower OSSE rate.54   

12. In the 2016/17 Parent Guide, DCPS provided a list of seven providers that parents 

purportedly can use to obtain psychological IEEs.55  Educational Advocate persuasively 

testified that she reached out to all seven and was unable to find anyone willing to do 

comprehensive psychological evaluations at the OSSE rate.56  One of the providers gave 

Educational Advocate the telephone numbers for three consultants who could be contacted 

directly, but despite about five attempts to reach each, none responded to messages about 

conducting evaluations at the OSSE rate.57  Petitioner’s counsel clarified on the record that 

Petitioner did not intend to move forward with the authorized IEEs for an FBA or speech-

language evaluations, but would rely on DCPS evaluations in those areas.   

13. Educational Advocate acknowledged that she didn’t reach out to DCPS to see if it 

knew of additional providers who were not listed in the Parent Guide.58  Respondent’s 

counsel argued that there is one additional provider who routinely accepts the OSSE rate; 

Petitioner’s counsel responded that a choice of one provider is not sufficient and that DCPS 

routinely criticizes that single provider for the frequency of her testimony and always being 

on the side of parents. 

14. Student’s 2014 psychological evaluations stated that  would require consistent 

redirection and one-on-one support.59  More recently, Student is easily upset when  does 

not receive one-on-one attention.60  Student seeks constant attention from everyone  

comes into contact with.61   

                                                 

 
51 R25-2.   
52 Special Education Expert.   
53 R3-1; P25-19 (rates set in 2008).   
54 P25-34,35.   
55 P25-32.   
56 Educational Advocate; P25-32.   
57 Educational Advocate.   
58 Id.     
59 P4-11.   
60 P27-4.   
61 P11-3.   
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15. In the expert opinion of Special Education Expert, Student is in danger and needs a 

dedicated aide to support  to keep  from getting out of the building while school is in 

session, and to access  education.62  A dedicated aide is required if a student exhibits 

aggression, or an inability to follow directions without hand-over-hand support, or 

elopement; Student exhibits all three, even though one would be sufficient for a dedicated 

aide.63  Without a dedicated aide, Student cannot access  education.64  The dedicated aide 

for Student should be trained in crisis intervention.65   

16. Student’s 4/12/17 IEP provides a dedicated aide for the bus, which is needed for 

Student’s safety as well as the safety of others.66  Student often refuses to get on the bus or 

to sit in  seat with safety devices fastened to be transported.67  Student’s dedicated aide 

for the bus began on 5/26/17.68  The need for a dedicated aide on the bus is a further 

indication that a dedicated aide is needed while Student is at school.69   

17. Mother testified that she wasn’t given sufficient notice about the 4/12/17 IEP team 

meeting, and in particular wasn’t called by Public School; Mother would have attended if 

she had known about the meeting.70  According to its meeting notes, DCPS received 

confirmation that Mother was going to attend the 4/12/17 meeting; DCPS on 4/6/17 sent 

Mother a letter of invitation to the meeting, made a phone call to her on 4/10/17, sent a text 

message on 4/11/17, and sent a final letter of invitation on 4/12/17.71   

18. Asked whether she had attended other meetings at Public School, Mother replied 

that she attended school meetings but there hadn’t been any in 2016/17 apart from the 

4/12/17 IEP team meeting.72  However, notes from the 5/11/17 RSM stated that DCPS 

developed a safety plan “WITH parent” at a 2/10/17 meeting, which was the second meeting 

with parents about Student’s behavior in 2016/17 as there was another meeting after Student 

was suspended.73   

                                                 

 
62 Special Education Expert.   
63 Id.     
64 Id.    
65 Id.    
66 P16-14.   
67 P15-14.   
68 R4.   
69 Special Education Expert.   
70 Mother.   
71 P15-11.   
72 Mother.   
73 R2-4 (emphasis in original).   
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Conclusions of Law 

 

Based on the Findings of Fact above, the arguments of counsel, as well as this 

Hearing Officer’s own legal research, the Conclusions of Law are as follows:   

The overall purpose of the IDEA is to ensure that “all children with disabilities have 

available to them a free appropriate public education that emphasizes special education and 

related services designed to meet their unique needs and prepare them for further education, 

employment, and independent living.”  20 U.S.C. § 1400(d)(1)(A).  See Boose v. Dist. of 

Columbia, 786 F.3d 1054, 1056 (D.C. Cir. 2015) (the IDEA “aims to ensure that every child 

has a meaningful opportunity to benefit from public education”). 

“The IEP is ‘the centerpiece of the statute’s education delivery system for disabled 

children.’”  Endrew F. ex rel. Joseph F. v. Douglas County Sch. Dist. RE-1, 137 S. Ct. 988, 

994, 197 L. Ed. 2d 335 (2017), quoting Honig v. Doe, 484 U.S. 305, 311, 108 S. Ct. 592, 98 

L.Ed.2d 686 (1988).  “The IEP is the means by which special education and related services 

are ‘tailored to the unique needs’ of a particular child.”  Endrew F., 137 S. Ct. at 994, 

quoting Bd. of Educ. of Hendrick Hudson Cent. Sch. Dist. v. Rowley, 458 U.S. 176, 181, 102 

S. Ct. 3034, 73 L. Ed. 2d 690 (1982). 

Once a child who may need special education services is identified and found 

eligible, DCPS must devise an IEP, mapping out specific educational goals and 

requirements in light of the child’s disabilities and matching the child with a school capable 

of fulfilling those needs.  See 20 U.S.C. §§ 1412(a)(4), 1414(d), 1401(a)(14); Endrew F., 

137 S. Ct. at 994; Sch. Comm. of Town of Burlington, Mass. v. Dep’t of Educ. of Mass., 471 

U.S. 359, 369, 105 S. Ct. 1996, 2002, 85 L. Ed. 2d 385 (1985); Jenkins v. Squillacote, 935 

F.2d 303, 304 (D.C. Cir. 1991); Dist. of Columbia v. Doe, 611 F.3d 888, 892 n.5 (D.C. Cir. 

2010).   

The IEP must be “reasonably calculated to enable a child to make progress 

appropriate in light of the child’s circumstances.”  Endrew F., 137 S. Ct. at 1001.  The Act’s 

FAPE requirement is satisfied “by providing personalized instruction with sufficient support 

services to permit the child to benefit educationally from that instruction.”  Smith v. Dist. of 

Columbia, 846 F. Supp. 2d 197, 202 (D.D.C. 2012), citing Rowley, 458 U.S. at 203.  The 

IDEA imposes no additional requirement that the services so provided be sufficient to 

maximize each child’s potential.  Rowley, 458 U.S. at 198.  In its recent decision, the 

Supreme Court made very clear that the standard is well above de minimis, however, stating 

that “[w]hen all is said and done, a student offered an educational program providing 

‘merely more than de minimis’ progress from year to year can hardly be said to have been 

offered an education at all.”  Endrew F., 137 S. Ct. at 1001.   

A Hearing Officer’s determination of whether a child received a FAPE must be 

based on substantive grounds.  In matters alleging a procedural violation, a Hearing Officer 

may find that a child did not receive a FAPE only if the procedural inadequacies (i) impeded 

the child’s right to a FAPE; (ii) significantly impeded the parent’s opportunity to participate 

in the decision-making process regarding the provision of a FAPE to the parent’s child; or 
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(iii) caused a deprivation of educational benefit.  34 C.F.R. 300.513(a).  In other words, an 

IDEA claim is viable only if those procedural violations affected the child’s substantive 

rights.  Brown v. Dist. of Columbia, 179 F. Supp. 3d 15, 25-26 (D.D.C. 2016), quoting N.S. 

ex rel. Stein v. Dist. of Columbia, 709 F. Supp. 2d 57, 67 (D.D.C. 2010). 

Petitioners carry the burden of production and persuasion, except on issues of the 

appropriateness of an IEP or placement on which Respondent has the burden of persuasion, 

if Petitioners establish a prima facie case.  D.C. Code Ann. § 38-2571.03(6); Schaffer ex rel. 

Schaffer v. Weast, 546 U.S. 49, 62, 126 S. Ct. 528, 537, 163 L. Ed. 2d 387 (2005).  “Based 

solely upon evidence presented at the hearing, an impartial hearing officer shall determine 

whether . . . sufficient evidence [was presented] to meet the burden of proof that the action 

and/or inaction or proposed placement is inadequate or adequate to provide the student with 

a FAPE.”  5-E D.C.M.R. § 3030.3.     

Issue 1:  Whether DCPS denied Student a FAPE by failing to evaluate in each area 

of suspected disability.  (Petitioner has the burden of persuasion on this issue.)   

Petitioner met her burden of proving that Student was denied a FAPE by DCPS 

failing to evaluate Student as needed.  As an initial matter, Student should have been given 

an FBA much earlier to help determine what  needs, from which a BIP could be 

developed.  In fact, as long ago as 2014, Student’s psychological evaluations stated that a 

BIP would be beneficial.  Student’s IEP team on 4/12/17 discussed Student’s aggressive 

behaviors and how defiant  becomes, scratching adults who try to transition  yet did 

not move forward with an FBA.  Further, on 4/13/17, Student’s special education teacher 

noted in her IEP Progress Report that sometimes it is unknown why Student becomes upset, 

yet there was no move to conduct an FBA. 

As the public agency, DCPS must ensure that a child is “assessed in all areas related 

to the suspected disability.”  34 C.F.R. 300.304(c)(4).  Decisions on the areas to be assessed 

are to be made based on the suspected needs of the child.  Office of Special Education and 

Rehabilitative Services, U.S. Department of Education, Assistance to States for the 

Education of Children with Disabilities, 71 Fed. Reg. 46643 (August 14, 2006).  Failing to 

conduct an FBA and develop a BIP may well be a denial of a FAPE.  Long v. Dist. of 

Columbia, 780 F. Supp. 2d 49, 61 (D.D.C. 2011).   

Student has not been reevaluated since 2014, when  received speech-language, 

occupational therapy, physical therapy, and psychological evaluations.  At that time the 

psychological evaluations concluded that Student’s behaviors should be continuously 

monitored to rule out other areas of concern, which have recently included the possibility 

that Student may be on the autism spectrum.  The dispute in this case is not over which 

evaluations are needed, but whether the rate for the comprehensive psychological evaluation 

in particular is sufficient for Mother to find a psychologist willing to conduct the 
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evaluations.74  On 6/19/17 DCPS authorized Mother to obtain IEEs at capped rates:  a 

comprehensive psychological at $1,360.32, FBA at $1,200.00, occupational therapy at 

$670.56, and speech-language at $814.00.75   

DCPS seeks to assist parents in finding providers to conduct evaluations at the 

capped rates by providing a guide listing those willing to provide services.  DCPS’s 2016/17 

Parent Guide included seven providers that parents purportedly could use to obtain 

psychological IEEs.  However, Educational Advocate persuasively testified that she reached 

out to all seven providers and was unable to find anyone willing to do a comprehensive 

psychological evaluation at the OSSE rate.  One of the providers did give Educational 

Advocate the numbers for three consultants who she could contact directly, but despite some 

five attempts to reach each of them, none responded to her messages about conducting 

evaluations at the OSSE rate.  Educational Advocate further testified that she obtains 

comprehensive psychological evaluations for students from a psychologist who charges 

$3,000 to $3,500 for each evaluation, and Educational Advocate knows that a second 

psychologist also charges $3,500.  Neither will accept the lower OSSE rate.   

Educational Advocate acknowledged that she did not check with DCPS about 

additional providers not listed in the Parent Guide, and Respondent’s counsel asserted that 

there is one unlisted provider who routinely accepts the OSSE rate.  Petitioner’s counsel 

responded that a choice of one provider is not sufficient, and DCPS routinely criticizes that 

very provider for the frequently of her testimony and the fact that she is always used by 

parents.  Cf. M.V. v. Shenendehowa Cent. Sch. Dist., 2013 WL 936438, at *7 (N.D.N.Y. 

Mar. 8, 2013) (reasonableness of independent educational evaluation (“IEE”) fee cap shown 

by existence of several willing providers). 

For the reasons above, this Hearing Officer concludes that Parent has met her burden 

of demonstrating a failure to evaluate on a timely basis.  A failure to timely reevaluate is a 

procedural violation of IDEA.  See Smith v. Dist. of Columbia, 2010 WL 4861757, *3 

(D.D.C. 2010).  Procedural violations do not, in themselves, mean a student was denied a 

FAPE, as there must be an “educational harm” in order to establish denial of FAPE based on 

a procedural violation.  See, e.g., Taylor v. Dist. of Columbia, 770 F. Supp. 2d 105, 109-110 

(D.D.C. 2011).  Cf. Harris v. Dist. of Columbia, 561 F.Supp.2d 63, 67 (D.D.C.2008) (a 

failure to act on an evaluation request “is certainly not a mere procedural inadequacy; 

                                                 

 
74 Petitioner’s counsel clarified on the record at the due process hearing that Petitioner did 

not intend to use the authorized IEEs for an FBA or speech-language evaluation, but would 

rely on DCPS evaluations in those areas.  Petitioner’s counsel further clarified at the due 

process hearing that the FBA required herein should be conducted early in the 2017/18 

school year, as there would be diminished value in an FBA conducted in a different setting 

over the summer. 
75 Pursuant to 5-E D.C.M.R. § 3027.5, maximum hourly rates and total amounts to be paid 

for IEE evaluations are to be determined periodically by OSSE.  The schedule for such rates 

and amounts is to be commensurate with customary and prevailing rates for the evaluation 

involved. 
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indeed, such inaction jeopardizes the whole of Congress' objectives in enacting the IDEA”).  

Here, there can be no doubt that the refusal to timely reevaluate Student “[s]ignificantly 

impeded the parent’s opportunity to participate in the decision-making process regarding the 

provision of a FAPE to the parent’s child,” which is sufficient for a denial of FAPE.  34 

C.F.R. 300.513(a).  Accordingly, DCPS is required in the Order below to provide IEEs for a 

comprehensive psychological at a rate of $3,000 and occupational therapy at the market rate, 

which is likely higher than the OSSE rate.   

Issue 2: Whether DCPS denied Student a FAPE by failing to develop an appropriate 

IEP on 4/12/17, where a dedicated aide was not provided.  (Respondent has the burden of 

persuasion on this issue, if Petitioner establishes a prima facie case.)   

Petitioner established a prima facie case on this issue, shifting the burden of 

persuasion to Respondent, which failed to meet its burden of demonstrating that it provided 

an appropriate IEP in the absence of a dedicated aide.  

The applicable legal standard for analyzing the appropriateness of an IEP has 

recently been articulated by Chief Justice Roberts for a unanimous Supreme Court as 

whether it is “reasonably calculated to enable a child to make progress appropriate in light 

of the child’s circumstances.”  Endrew F., 137 S. Ct. at 1001.  The undersigned views this 

new standard as building on and buttressing prior articulations of whether the challenged 

IEP was “reasonably calculated to produce meaningful educational benefit” and to permit 

Student to access the general education curriculum to the extent possible.  See Damarcus S. 

v. Dist. of Columbia, 2016 WL 2993158, at *12 (D.D.C. 2016); A.M. v. Dist. of Columbia, 

933 F. Supp. 2d 193, 204 (D.D.C. 2013), quoting Rowley, 458 U.S. at 206-07.  The measure 

and adequacy of the IEP are to be determined as of the time it was offered to Student.  See, 

e.g., S.S. ex rel. Shank v. Howard Rd. Acad., 585 F. Supp. 2d 56, 66 (D.D.C. 2008).  The 

appropriateness of Student’s IEPs is analyzed by considering the specific concern raised by 

Petitioner in this case about the lack of a dedicated aide.  See 34 C.F.R. 300.320(a)(4); 

Honig, 484 U.S. at 311. 

As long ago as 2014, Student’s psychological evaluations stated that  would 

require consistent redirection and one-on-one support.  More recently, the facts are that 

Student is easily upset when  does not receive one-on-one attention and seeks constant 

attention from everyone with whom  comes into contact.  Special Education Expert 

credibly explained that a child requires a dedicated aide if  exhibits aggression, or an 

inability to follow directions without hand-over-hand support, or elopement.  Here, Student 

exhibits all three, so in Special Education Expert’s expert opinion Student needs a dedicated 

aide to support  to keep  from leaving the building while school is in session, and to 

be able to access  education.  Special Education Expert also noted that the need for a 

dedicated aide on the bus further demonstrates that Student needs a dedicated aide during 

the school day.   

As Special Education Expert convincingly testified, Student in not accessing  

education in the absence of a dedicated aide, as  is frequently seeking to elope from  

classroom or the school building, and physically attacks adults who try to restrain or 
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transition   Accordingly, this Hearing Officer is convinced that Student does need a full-

time dedicated aide and that it was a denial of a FAPE for  4/12/17 IEP not to include a 

dedicated aide to enable Student to make appropriate progress as  circumstances permit.  

Thus, DCPS is ordered below to modify Student’s IEP within 15 business days to include a 

full-time dedicated aide at school who is trained to be able to handle Student. 

Issue 3:  Whether DCPS denied Student a FAPE by failing to fully implement  

IEPs by not providing an aide for Student on the school bus.  (Petitioner has the burden of 

persuasion.)   

Petitioner has met her burden of proving that DCPS failed to adequately implement 

Student’s 4/12/17 IEP by not providing a dedicated aide for Student on  bus until 

5/26/17.   

For a failure to implement claim, the IDEA is only violated when a school district 

deviates materially from a student’s IEP.  See Van Duyn ex rel. Van Duyn v. Baker Sch. 

Dist. 5J, 502 F.3d 811, 822 (9th Cir. 2007).  A material deviation requires more than a 

minor discrepancy or a “de minimis failure to implement all elements of [the student’s] 

IEP.”  Johnson v. Dist. of Columbia, 962 F. Supp. 2d 263, 268 (D.D.C. 2013), quoting 

Catalan v. Dist. of Columbia, 478 F. Supp. 2d 73, 75 (D.D.C. 2007).  Courts are clear that it 

is “the proportion of services mandated to those provided that is the crucial measure for 

purposes of determining whether there has been a material failure to implement.”  Turner v. 

Dist. of Columbia, 952 F. Supp. 2d 31, 41 (D.D.C. 2013), citing Wilson v. Dist. of 

Columbia, 770 F. Supp. 2d 270, 275 (D.D.C. 2011).   

Here, a dedicated aide for Student on  bus was added on  4/12/17 IEP, but it 

took more than six weeks for the aide to be put in place, and the aide was in place for less 

than three weeks prior to the end of the regular school year, which is a large proportion of 

services – over two-thirds – that were not provided.  The Court made clear in the failure to 

implement claim in Lofton v. Dist. of Columbia, 7 F. Supp. 3d 117, 123-24 (D.D.C. 2013), 

that a single aspect of the IEP not being implemented is sufficient for liability, which in that 

case was the inability to provide the required 30 minutes of occupational therapy a week, 

which was not compared to the totality of the full-time IEP.  Importantly, there is “no 

requirement that the child suffer educational harm in order to find a violation” in a failure to 

implement claim.  James v. Dist. of Columbia, 194 F. Supp. 3d 131, 139 (D.D.C. 2016). 

While Petitioner prevails on this issue, no compensatory education or other relief 

was requested for the failure to fully implement Student’s IEP.  Petitioner’s counsel clarified 

during closing arguments that since a dedicated aide was clearly included in Student’s 

current IEP, the requirement need not be repeated in the Order below.   

Issue 4:  Whether DCPS denied Student a FAPE by failing to provide appropriate 

placements during 2016/17 where  IEP can be implemented without  leaving  

classroom and wandering the halls.  (Respondent has the burden of persuasion on this issue, 

if Petitioner establishes a prima facie case.)   
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Petitioner established a prima facie case on this issue, shifting the burden of 

persuasion to Respondent, which met its burden on the issue of placement. 

In determining the appropriateness of Student’s educational placement, the standard 

under the IDEA is that to provide Student a FAPE, DCPS “must place the student in a 

setting that is capable of fulfilling the student’s IEP.”  Johnson v. Dist. of Columbia, 962 F. 

Supp. 2d 263, 267 (D.D.C. 2013).  The IDEA requires an appropriate education, but it “does 

not require a perfect education.”  M.S. ex rel. Simchick v. Fairfax County Sch. Bd., 553 F.3d 

315, 327 (4th Cir. 2009).  Thus, the issue here is whether the educational placement at 

Public School offered a basic floor of opportunity to Student.  See Smith v. Dist. of 

Columbia, 846 F. Supp. 2d 197, 202 (D.D.C. 2012) (school needs to provide only basic 

floor of opportunity), quoting Rowley, 458 at 201, 102 S. Ct. 3034.   

Here, Student was in a very small self-contained classroom in an ELS program with 

a high ratio of adults to students – at least 2:5, and possibly 3:5.  While this Hearing Officer 

concludes above that a dedicated aide is required to provide Student a FAPE, the absence of 

a dedicated aide did not mean that Student’s entire placement was inappropriate, as the other 

elements of the IEP are significant and are in place to support Student, including 26.25 

hours/week of specialized instruction outside general education, 120 minutes/month of 

occupational therapy outside general education, 120 minutes/month of speech-language 

outside general education, and 120 minutes/month of behavioral support services inside 

general education.  Thus, the undersigned concludes that DCPS prevails on this issue. 

Issue 5:  Whether DCPS denied Student a FAPE by preventing  Parent from 

meaningful participation in developing Student’s 4/12/17 IEP.  (Petitioner has the burden of 

persuasion.)  

Petitioner has not satisfied her burden on this final issue of parental participation in 

developing Student’s IEP, an issue which turns on the notice Parent received. 

Quite simply, a school may not change Student’s IEP without prior notice to Parent 

and an opportunity for Parent to discuss any proposed changes with the public agency.  See 

Assistance to States for the Education of Children with Disabilities, 71 Fed. Reg. 46685.  

The IDEA regulations emphasize parental participation by ensuring that parents are given 

adequate notice and information, as well as carefully defining the composition of the IEP 

Team, beginning with parents.  34 C.F.R. 300.322(a), 300.321(a)(1).   

Here, Mother testified that she wasn’t given sufficient notice about the 4/12/17 IEP 

team meeting, in particular noting that she wasn’t called, and would have attended if she had 

known about the meeting.  However, according to its meeting notes, DCPS on 4/6/17 sent 

Mother a letter of invitation to the meeting, made a phone call to her on 4/10/17, sent a text 

message on 4/11/17, as well as providing a final letter of invitation on 4/12/17.  In fact, the 

notes indicate that DCPS received confirmation that Mother was going to attend the 4/12/17 

meeting.   
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While the undersigned found Parent credible as a general matter, documentary 

records and evidence do not fade as quickly as human memory.  For instance, when asked 

whether she had attended other meetings at Public School, Mother replied that she regularly 

attends school meetings but there hadn’t been any meetings in 2016/17 apart from the 

4/12/17 IEP meeting.  However, the 5/11/17 RSM notes stated that DCPS developed a 

safety plan “WITH parent” (emphasis in original) at a 2/10/17 meeting, which was the 

second meeting with parents about Student’s behavior, as there had been another meeting 

after Student was suspended.   

Accordingly, this Hearing Officer concludes that Mother did receive sufficient 

notice and confirmed that she would attend, thus Petitioner failed to meet her burden on this 

issue.  However, this determination does not lessen the remedies provided in this case. 

Remedies 

The IDEA gives Hearing Officers broad discretion to provide an equitable remedy 

for students who have been denied a FAPE.  See Reid ex rel. Reid v. Dist. of Columbia, 401 

F.3d 516, 522-23 (D.C. Cir. 2005); B.D. v. Dist. of Columbia, 817 F.3d 792, 797-98 (D.C. 

Cir. 2016); Hill v. Dist. of Columbia, 2016 WL 4506972, at *25 (D.D.C. Aug. 26, 2016) 

(IDEA prescribes broad discretion in fashioning relief for educational deprivation).  Indeed, 

“hearing officers are reminded that ‘[t]he essence of equity jurisdiction’ is ‘to do equity and 

to mould each decree to the necessities of the particular case.’”  Lopez-Young v. Dist. of 

Columbia, 2016 WL 5485101, at *9 (D.D.C. Sept. 29, 2016), quoting Reid, 401 F.3d at 523-

24.  After careful consideration, the undersigned issues the following Order: 

ORDER 

Petitioner has prevailed in significant part, as set forth above.  Accordingly, it is 

hereby ordered that:  

(1) DCPS shall modify Student’s IEP within 15 business days to include a full-time 

dedicated aide for Student during the school day who is trained to handle Student. 

(2) DCPS shall within 10 business days fund (a) an independent comprehensive 

psychological evaluation at a rate of $3,000, and (b) an independent occupational 

therapy evaluation at market rates. 

(3) DCPS shall (a) conduct an FBA and prepare a BIP within the first 30 calendar days 

of the 2017/18 school year, and (b) conduct a speech-language evaluation that is 

completed no later than the FBA/BIP. 

(4) Within 10 business days after completion of the evaluations required in paragraphs 

(2) and (3), DCPS shall convene an IEP team meeting (including Parent) to review 

the results, and update and revise Student’s IEP as needed. 

(5) Claims for compensatory education based on the evaluations ordered herein, and any 

resulting impact on the level of special education services needed by Student, are 

reserved for a future proceeding. 
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Any and all other claims and requests for relief are dismissed with prejudice. 

IT IS SO ORDERED.   

Dated in Caption     /s/ Keith Seat 
      Keith L. Seat, Esq. 

      Hearing Officer 

 

 

NOTICE OF RIGHT TO APPEAL 

 

 This is the final administrative decision in this matter.  Any party aggrieved by this 

Hearing Officer Determination may bring a civil action in any state court of competent 

jurisdiction or in a District Court of the United States without regard to the amount in 

controversy within ninety (90) days from the date of the Hearing Officer Determination in 

accordance with 20 U.S.C. § 1415(i). 
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