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JURISDICTION: 
 
The hearing was conducted, and this decision was written, pursuant to the Individuals with 
Disabilities Act (“IDEA”), P.L. 101-476, as amended by P.L. 105-17 and the Individuals 
with Disabilities Education Improvement Act of 2004, the District of Columbia Code, Title 38 
Subtitle VII, and the District of Columbia Municipal Regulations, Title 5 Chapter E30.   The Due 
Process Hearing was convened on June 13, 2017, at the District of Columbia Office of the State 
Superintendent of Education (“OSSE”) Office of Dispute Resolution 810 First Street, N.E., 
Washington, D.C. 20003, in Hearing Room 2003.    
 
BACKGROUND AND PROCEDURAL HISTORY:  
 
The student is age ______and in grade _____.2   The student resides in the District of Columbia 
and is a child with a disability pursuant to IDEA with disability classification of emotional 
disturbance (“ED”). The student currently attends a District of Columbia Public Schools 
(“DCPS”)  (“School A”), where  began attending at the start of school year (“SY”) 
2016-2017. Prior to attending School A, during both SY 2015-2016 and SY 2014-2015, the 
student attended a public charter school located in the District of Columbia (“School B”), that is 
own local educational agency (“LEA”) for special education purposes.   
 
On April 18, 2017, the student’s grandmother and guardian, (“Petitioner”) filed her due process 
complaint against DCPS, (“Respondent”) alleging, inter alia, DCPs’ failure to provide the 
student an appropriate individualized educational program (“IEP”).  
 
RELIEF SOUGHT:  
  
Petitioner seeks as relief that the Hearing Officer find DCPS has denied the student a free 
appropriate public education (“FAPE”), and that the Hearing Officer direct Respondent to revise 
the student’s IEP to provide for increased services and placement in a full time out of general 
education program, fund the private placement with transportation; and provide compensatory 
education for the alleged denials of FAPE. 
 
LEA Response to the Complaint:   
   
DCPS, the student’s LEA, filed a timely response to the complaint on April 28, 2017.  DCPS 
asserts that the student has not been denied a FAPE. DCPS asserts the student’s IEP dated 
January 12, 2017, is reasonably calculated to enable the student to make progress appropriate in 
light of  circumstances.  DCPS asserts the student has been absent from classes 104 unexcused 
days during SY 2016-2017, which is the direct cause of  inability to make academic and 
behavioral progress.  DCPS asserts it attempted numerous interventions to address the student’s 
consistent truancy including developing an attendance plan and having the student maintain a 
behavior tracker.  When the student goes to class  is more than capable of completing  
schoolwork and  is also allowed to make up missing assignments through an online program.   
 

                                                
2 The student’s current age and grade are in indicated in Appendix B. 
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DCPS asserts the student’s behavior intervention plan (“BIP”) was revised and School A has 
consistently implemented the student’s BIP and IEP including providing the behavior support 
services.  DCPS asserts the student IEP and current school placement is appropriate.   
 
Resolution Meeting and Pre-Hearing Conference: 
  
The parties participated in a resolution meeting on March 17, 2017, and the parties did not 
resolve the complaint.  The parties did not mutually agree to proceed directly to hearing in this 
matter.  Rather, the parties agreed to allow the thirty (30) day resolution period to continue.  The 
45-day period began on May 18, 2017, and ends [and the Hearing Officer’s Determination 
(“HOD”) is due] on July 2, 2017.    
 
The undersigned Impartial Hearing Officer (“Hearing Officer”) convened a pre-hearing 
conference (“PHC”) on the complaint on May 18, 2017, and issued a pre-hearing order (“PHO”) 
on May 23, 2017, outlining, inter alia, the issue to be adjudicated.  
 
 
ISSUES: 3  
 
The issues adjudicated are:  
 

1. Whether DCPS denied the student a FAPE by failing to provide the student an 
appropriate IEP on January 12, 2017, and/or failed to review and revise the student’s IEP 
to increase behavior support services and/or a more restrictive setting in light of the 
student’s continued failures and behavior issues.   

 
2. Whether DCPS denied the student a FAPE by failing to timely update the student’s BIP 

and/or otherwise address attendance issues that are allegedly the result of the student’s 
disability.4  

 
3. Whether DCPS denied the student a FAPE by failing to fully implement the student’s 

BIP and/or IEP during SY 2016-2017 by not providing the student all  behavior 
support services. 

 
 
 
 
 
                                                
 
3 The Hearing Officer restated the issues at the outset of the hearing and the parties agreed that these were the issue 
to be adjudicated.  At the outset of the hearing Petitioner’s counsel withdrew, without objection, one of the issues 
that were listed in the PHO: “ Whether DCPS denied the student a FAPE by failing to allow Petitioner access to the 
student’s educational records pursuant to her February 10, 2017, written request.”  Thus, that issue was not 
adjudicated.  
 
4 Petitioner asserted DCPS should have taken action in this regard by the end of September 2016.  
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RELEVANT EVIDENCE CONSIDERED: 
 
 
This Hearing Officer considered the testimony of the witnesses and the documents submitted in 
the parties’ disclosures (Petitioner’s Exhibits 1 through 47 and Respondent’s Exhibits 1 through 
14) that were admitted into the record and are listed in Appendix A.5 Witnesses’ identifying 
information is listed in Appendix B.6    
 
 
 
SUMMARY OF DECISION: 
 
 
Respondent did not sustain the burden of proof by a preponderance of the evidence as the 
appropriateness of the student’s IEP.  The Hearing Officer concluded that based on the student’s 
excessive absenteeism and resulting academic failures both at School B and then at School A, 
when the student’s IEP was updated by School A on January 12, 2017, the student should have 
been provided a more restrictive special education setting and behavioral support services at least 
at the same level as  previous IEP. Petitioner sustained the burden of proof by a 
preponderance of the evidence on the other two issues: (1) that DCPS failed to address the 
student’s attendance issues and (2) DCPS failed fully implement the student’s IEP by not 
providing all his behavior support services.  
 
Although the Hearing Officer was not convinced the student was in need of a placement that 
totally removed  from non-disabled peers, the evidence clearly demonstrated that School A 
was an inappropriate school location and the student was in need of a more restrictive placement 
that  was being provided at School A.   Because there was no other school placement that was 
presented to the Hearing Officer, other than School A and the non-public placement proposed by 
Petitioner, the Hearing Officer placed the student at the school proposed by Petitioner, and 
directed that the student’s placement be reviewed after 90 days.  The Hearing Officer awarded 
compensatory education in the amount 78 hours to assist the student in making up courses that  
failed. 
 
 
 
 
 
                                                
5 Any items disclosed and not admitted or admitted for limited purposes was noted on the record and summarized in 
Appendix A.   
 
6 Petitioner presented four witnesses: Petitioner, an independent clinical psychologist, an educational advocate 
employed by the law firm that represents Petitioner, and a representative of the school Petitioner is seeking. 
Respondent presented three witnesses: a representative of School A Pathways program, the student’s special 
education teacher and case manager, and the DCPS social worker who provides the student’s behavior support 
services.  
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FINDINGS OF FACT: 7   
 

1. The student resides in the District of Columbia with Petitioner and is a child with a 
disability pursuant to IDEA with disability classification of ED.  (Petitioner’s Exhibit 6-
1)   
 

2. The student currently attends School A, a DCPS  began attending at 
the start of SY 2016-2017.  (Petitioners testimony)  

 
3. Prior to attending School A, during both the school year SY 2015-2016 and SY 2014-

2015, the student attended School B, a public charter school located in the District of 
Columbia that is own LEA for special education purposes.  (Petitioner’s testimony, 
Petitioner's Exhibit 5-1) 

 
4. While the student was attending School B, a psycho-educational evaluation was 

conducted for the student in November 2014.  The evaluation report is dated December 
18, 2014.  (Petitioner’s Exhibit 4-1) 

 
5. The psychologist assessed the student’s cognitive, academic, and social emotional and 

behavior functioning.  The evaluator determined that the student’s cognitive functioning 
was in the Low Average Range.  The psychologist noted the student had strengths in 
analyzing and discriminating auditory information and weakness in long-term retrieval.  
She cautioned that the student’s cognitive scores might have been impacted by  
behavior during the testing and possible vision difficulties.  The assessment determined 
the student had solidly average academic scores and well-developed skills in math, 
reading and writing.  Behaviorally, the student had challenges with aggression, disrespect 
toward staff and peers and task avoidance.  The psychologist recommended, among other 
things, that a functional behavior assessment (“FBA”) be conducted and BIP be 
developed to address the student’s behaviors.   (Petitioner’s Exhibit 4-1, 407, 4-8, 4-11)  

 
6. School B found the student eligible for special education with the ED classification on 

February 5, 2015, and developed an IEP for the student on March 2, 2015.  School B 
conducted an annual review of the student’s IEP on March 1, 2016.  The IEP noted that 
the student was failing all of  classes despite  average cognitive and academic 
abilities.   avoided classes and classwork on a daily basis and when redirected to 
complete a task, sometimes became combative with staff members.  The March 1, 2016, 
IEP provided for the student to receive 10 hours of specialized instruction in general 
education and 180 minutes of behavioral support outside general education.  The IEP 
noted the student needed a BIP implemented by  classroom teachers.  The IEP had no 

                                                
7 The evidence (documentary and/or testimony) that is the source of the Findings of Fact (“FOF”) is noted within a 
parenthesis following the finding.  A document is noted by the exhibit number.  The second number following the 
exhibit number denotes the page of the exhibit (or the page number of the entire dislcosure document) from which 
the fact was extracted.  When citing an exhibit that has been submitted by more than one party separately the 
Hearing Officer may only cite one party’s exhibit.   
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academic goals and three goals in the area of Emotional, Social and Behavioral 
Development.    (Petitioner’s Exhibit 5-1, 5-3, 5-5)  

 
7. The student failed most of  classes at School B during SY 2015-2016 due to excessive 

absences and incomplete assignments.   enrolled in School A at the start of SY 2016-
2017 with the March 2, 2016, IEP.  Although the student attended school regularly  did 
not attend all  classes on regular basis.  As a result of  missing classes, by school 
policy,  was frequently recorded as absent.  School A began calling Petitioner and 
sending her correspondence threatening truancy proceedings.  Petitioner began 
communicating with the School A attendance counselor and the student’s special 
education teacher/case manager about the student’s attendance and the threats of truancy 
proceedings ceased.   (Petitioner’s testimony, Petitioner’s Exhibits 5-1, 7-1) 

 
8. The student’s case manger was also  special education inclusion teacher for World 

History and Geography.  The case manager and Petitioner were in constant 
communication about the student’s attendance, behavior and academic performance.  
(Witness 5’s testimony, Petitioner’s testimony) 
 

9. The student’s case manager believes the student is academically capable when  attends 
class and applies    However,  is sometimes easily agitated in the classroom 
and sometimes verbally disrespectful to adults.   chooses which classes  wants to 
attend and those  does not.  Some days  comes in class and applies  and other 
days  is defiant and does no work.   is generally given the opportunity to do make up 
work.  The student will attend the classes in which  feels most comfortable and those 
classes where teachers provide  extra assistance.  (Petitioner’s testimony, Witness 5’s 
testimony) 

 
10. During the first advisory of SY 2016-2017 the student was recorded as being absent 29 

days.   earned a failing grade in three of  eight classes and in two of the classes  
report card noted  had excessive absences.   (Petitioner’s Exhibits 10-1, 11-1) 

 
11. In October 2016 several of the student’s teachers filled out progress reports for the 

student’s level of performance in their classes.  In  Career Explorations class which 
was the first period of the day, the teacher rated the student as “Not Satisfactory” or 
“Needs Improvement” in most areas except getting along with peers, where  was rated 
as “Good.”    grade at the time was “F.”  The teacher commented on the report that the 
student had been encouraged to attend class more regularly, as  was frequently missing 
the first period class because  was not arriving to school on time.  (Respondent’s 
Exhibit 9-1) 

 
12. The student’s World History teacher rated the student’s significantly better on the 

October 2016 progress report.   was rated the student as “Excellent” or “Good” in most 
areas except in regular attendance and arriving to class on time, where  was rated as 
“Not Satisfactory.”   was rated as “Needs Improvement” in demonstrating respect to 
adults.   grade at the time was “B.”  (Respondent’s Exhibit 9-2) 
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13. On October 20, 2016, School A convened a multi-disciplinary team (“MDT”) meeting at 

Petitioner’s request to discuss the student’s attendance, behavior and academic 
performance.  Petitioner attended along with the student.  Petitioner’s educational 
advocate also attended.  During the meeting the School A staff noted the student had a 
problem arriving to school on time, arriving to  classes timely, and was cutting classes.  
The student admitted  did not understand the classwork in  Anatomy & Physiology 
class and although  completed the work it was always wrong.  The team reviewed the 
two target behaviors on  BIP: class attendance and completion of classwork and 
homework.  The school social worker created a sheet for the student’s teachers to sign for 
each class to regarding the targeted behaviors and agreed it would be shared with 
Petitioner and the advocate.   (Petitioner’s testimony, Petitioner’s Exhibit 25-1, 25-2) 

 
14.  On  first advisory report card that the student failed three classes: Anatomy & 

Physiology and Career Exploration and Art.   (Respondent’s Exhibit 11) 
 

15. By January 2017 when  World History teacher filled out another progress report, the 
student’s attendance had improved and the teacher rated  as “Excellent” in class 
attendance and arriving to class on time.  However, the teacher rated the student as 
“Needs Improvement” in most other areas, including participating in class and 
demonstrating respect for adults.   was rated as “Not Satisfactory in paying attention in 
class.  (Respondent’s Exhibit 9-7) 

 
16. On January 12, 2017, School A convened a meeting to conduct the student’s annual IEP 

review.  Petitioner attended with her educational advocate.  The student did not attend.  
(Petitioner’s Exhibit 6, Respondent’s Exhibit 3)   

 
17. During the January 12, 2017, meeting the School A staff noted that the student continued 

to struggle with attending class on a regular basis and with completing schoolwork.  
was frequently missing  first two classes of the day.  The advocate, on Petitioner 
behalf, requested that the student’s BIP be updated and also asked about the checklist that 
the social worker was to have the teachers fill out daily.  It was discovered that the forms 
were not being filled out daily and were not provided to the parent weekly.  The team 
agreed to use a checklist for teachers to monitor the student’s class attendance and to 
collect the data consistently.  The team determined that the student’s BIP would be 
updated.   (Witness 2’s testimony, Petitioner’s Exhibit 26-1, 26, 26-2, 26-3) 

 
18. Following the January 12, 2017, meeting, parent was provided with copy of the student’s 

updated IEP.  The IEP prescribed ten (10) hours of specialized instruction in general 
education and  behavior support services were reduced from 180 minutes per month in 

 prior IEP to 90 minutes per month.  The School A social worker reduced the behavior 
support services because she believed the student not display any behavioral difficulties 
other than attendance issues.  The parent and the advocate were not aware of the 
reduction until School A provided them a copy of the IEP after the January 12, 2017, 
meeting.   (Witness 2’ s testimony, Witness 6’s testimony Petitioner’s Exhibit 6-1, 6-3, 6-
5, 6-11) 
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19. The student’s January 12, 2017, IEP included no academic goals.  There were two goals 

in the area of Emotional, Social and Behavioral Development or Behavioral Support 
(“BSS”), and two annual transition goals.  The two BSS goals addressed (1) the student’s 
ability to follow teacher and staff directions and (2) the student’s class attendance, and 
applying  best efforts and completing classroom assignments.  (Witness 2’s testimony, 
Witness 6’s testimony, Petitioner’s Exhibit 6-1, 6-3) 

 
20. On January 19, 2017, the student’s case manager sent Petitioner a letter following up on a 

number of items discussed at the January 12, 2017, meeting including action on the 
student’s transition services.  The case manager stated in the letter he would monitor the 
student during the third advisory which started January 23, 2017, and if the student’s 
attendance continued in a downward trend, the case manager would start the process for 
the student to have an attendance tracker which would require the student’s teachers to 
sign a daily attendance and comment form that would be given to him, the social worker 
the School A attendance counselor and Petitioner.  The student’s attendance did not 
improve in the third advisory, but Petitioner never received an attendance tracker sheet.  
(Petitioner’s testimony, Petitioner’s Exhibit 34-2) 

 
21. School A issued an IEP progress report for the student for the second reporting period 

from October 31, 2016, to January 19, 2017.  The progress report tracked the student’s 
progress relative to  IEP goals for behavior support services and transition services.  
There were no entries in the report for the first reporting period. The progress report 
noted that with regard the BSS goals, on the first goal of following teacher and staff 
directions, the goal had just been introduced, and the student made no progress in the 
second goal of attending all  classes and completing classroom assignments.  
(Respondent’s Exhibit 8-1) 

 
22. On February 10, 2017, after an incident where the student was not allowed to enter the 

school building, the advocate sent an email to School A raising concerns that several 
items that had been agreed to at the October 2016 meeting and the January 12, 2017, IEP 
meeting had not occurred including the attendance tracker and data that indicated the 
student’s BIP was being implemented.   The advocate requested another MDT meeting be 
convened to discuss the student’s behavioral and academic progress.  (Witness 2’s 
testimony, Petitioner’s Exhibit 36-1)    

 
23. At the end of the second advisory the student again failed Anatomy & Physiology and 

Career Explorations.   passed the remainder of  courses with the grade “D” except 
for Algebra and Trigonometry in which  earned a  “C-” despite having earned an “A-” 
in that course in the first advisory.  The student had two one semester classes, both which 

 failed: Art and Career Exploration with 12 and 33 absences respectively.  
(Respondent’s Exhibit 11-1, 11-2) 

 
24. A meeting was next held on March 3, 2017, at which the team discussed the revision of 

the student’s BIP.  It was agreed that BIP would be updated and that the revised BIP 
would be provided to the parent’s counsel the following week.  The team also agreed that 
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another School A staff member who was assigned to work with students who were not 
meeting academic requirements would develop an attendance contract for the student. 
(Petitioner’s testimony Petitioner’s Exhibit 27) 

 
25. At the March 3, 2017, meeting, it was suggested that the student could be enrolled in 

Saturday school and credit recovery, but the student was never provided with services. 
(Witness 2’s testimony, Petitioner’s Exhibits 16, 27) 

 
26. DCPS updated the student’s BIP on March 6, 2017.  All the student’s teachers were made 

aware of the student’s BIP and monitored  behavior daily.  (Witness 6’s testimony, 
Respondent’s Exhibit 5) 

  
27. School A issued an IEP progress report for the student for the third reporting period from 

January 20, 2017, to March 31, 2017.  The third period progress report again noted that 
with regard the BSS goals, on the first goal of following teacher and staff directions, the 
goal had just been introduced, and the student made no progress in the second goal of 
attending all  classes and completing classroom assignments.  (Respondent’s Exhibit 
7-1) 

 
28. School A convened a fourth meeting regarding the student on April 3, 2017, at which it 

was reported that School A had not yet developed the attendance contract for the student.  
The advocate requested that the student’s behavior support services be increased and that 

 be provided with a more restrictive school setting because the was failing  classes 
and had complained to the advocate that  classes were too large.  (Witness 2’s 
testimony, Petitioner’s Exhibit 28, Respondent’s Exhibit 7) 

 
29. Although the team discussed using an attendance tracker at the meetings, and the 

attendance trackers were attempted in October 2016 through January 2017, this tracker 
system did not work.  Teachers did not complete the forms consistently.  School A 
abandoned the attendance trackers and began emailing Petitioner to report on the 
student’s class attendance. (Witness 6’s testimony, Respondent’s Exhibit 10) 

 
30. The student received a couple of disciplinary actions because of  class cutting but most 

of the interventions amounted to light scolding.  One of the School A staff members who 
coordinates the program for students in danger of failing made a verbal agreement with 
the student about  attendance to provide the student lunch at the end of the week if  
attended class regularly.  The student always fell short on class attendance and the verbal 
agreement did not work.  There was no indication to School A staff that the student had 
anxiety that prevented  from attending class.   was sociable with  peers and had 
no problem navigating the school building especially in finding locations to avoid going 
to class.  (Witness 4’s testimony, Witness 5’s testimony) 

 
31. A School wide attendance program to address the attendance for approximately 300 

students at School A who had attendance problems was in place, but the plan was not 
individualized to the student and  did not participate in the program or the year end 
celebration with the other students who participated. (Witness 4’s testimony) 



  10 

 
32. In the third advisory the student’s performance in classes was mediocre.   failed two 

classes and was performing average or above average in only two of  eight classes.  By 
third advisory the student accumulated 47 absences in  Anatomy and Physiology class.  

 failed the class in the first, second and third advisories.  The student accumulated 18 
absences in  English class.  Although  passed the class in the first and second 
advisory,  failed in the third advisory.   accumulated a total of 20 absences in this 
Algebra & Trigonometry class.  Although  earned an “A” in the first advisory,  
earned a “C-” in the second and “B” in third advisory.  The student’s third advisory 
report card reflected a total 116 days absent with 104 of those absences were unexcused.  

 had 57 tardies.  (Respondent’s Exhibit 11-1, 11-2) 
 

33. In third advisory, the student passed  other year-long courses: Computer Science, 
Spanish, and World History and Geography.  By third advisory the student had 
accumulated a total of 31 absences in Computer Science.  had 16 absences in Spanish.  

 had 18 absences in World History and Geography.   (Respondent’s Exhibits 11-1, 11-
2, 12-4) 

 
34. For the last two advisories of the school year, the student had two additional classes that 

replaced Art and Career Exploration: African Studies and Health Education.   had a 
total of 18 absences during the third advisory in both these classes and failed Health 
Education in third advisory and earned a “D” in the African Studies.  (Respondent’s 
Exhibit 11-3) 

 
35. The student was not provided  behavior support consistently as required by  IEP 

during SY 2016-2017.    was supposed to receive 180 minutes per month in September 
2016 and October 2016 and received no services that were documented by services logs.  
In November 2016, the student was to receive 180 minutes.   received 90 minutes and 
was absent on the other day services were attempted.  In December 2016,  received no 
services that were documented.   (Respondent’s Exhibit 14) 

 
36.  In January 2017, the student was prescribed 90 minutes of services and received 30 

minutes.   was absent the other day in January 2017 when 60 minutes of services was 
attempted.  In February 2017,  received 90 minutes of behavior support services.  In 
March 2017,  received 90 minutes of behavior support services.  In April 2017,  
received 45 minutes.  In May 2017 and June 2017, the student was to receive 90 minutes 
each month, but no service tracker forms were provided to Petitioner for these months.8   
In total, the student was not provided approximately 555 minutes of behavior support 
services  was due to receive and that were not the result of  being absent on the 
days the services were attempted.   (Respondent Exhibit 14) 

 
37. Petitioner employed the services of a clinical psychologist to make a recommendation on 

the appropriateness of the student’s IEP, BIP and to propose a compensatory education 
plan.  The psychologist reviewed the student’s evaluation and educational records and 

                                                
8 The Hearing Officer notes that May 2017 and June 2017 were beyond the time the due process complaint covered. 
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spoke with Petitioner.  She has not performed testing on the student, nor did she speak to 
any of  teachers or conduct an observation of the student.  (Witness 1’s testimony) 

 
38. The psychologist opined that the student’s IEP should have included academic goals in 

light of  academic failures both at School A and School B.  She also pointed out that 
the student’s School A BIP does not specifically address truancy or the student’s failure 
to attend class and did not contain specific enough information to be used by staff 
members to address the student’s problematic attendance.   (Witness 1’s testimony, 
Respondent’s Exhibit 5) 

 
39. The psychologist opined that the student needs significant external structures and support 

to address  truancy and would benefit from containment of a smaller school building 
and a low student to teacher ratio that will give to  less stimuli to compete with  
focus on academics.  (Witness 1’s testimony) 

 
40. The proposed compensatory education plan recommends 78 hours of independent 

academic tutoring in reading, math and writing and 100 hours of mentorship services to 
be provided outside school.  The period of harm in the proposed compensatory education 
is from January 4, 2017 to present for the student not being provided a full time out of 
general education IEP.  The psychologist also recommended that a comprehensive 
psychological be conducted and that the student be provided Saturday credit recovery to 
target the academic subjects the student failed during SY 2016-2017.    (Witness 1’s 
testimony, Petitioner’s Exhibit 44-4)   

 
41. The student has interviewed at, and has been accepted to, a non-public special education 

school therapeutic day school (“School C”).  School C has student’s ages 6 to 22 and 
Grades 1 through 12 with various disability classifications, including ED.  Some School 
C students display physical aggression and defiance.  School C believes the student is an 
appropriate candidate for admission to School C.  School C’s ED program has a 3 to 1 
student to teacher ratio.  Should the student attend School C,  would be the 7th student 
in  class.  Although the student’s IEP prescribes only ten (10) hours specialized 
instruction, the School C staff made a determination that the student would benefit from 
its full time program. (Witness ’s 2’s testimony, Petitioner’s Exhibit 43)  

 
42.  School C has certified special education teachers some of whom are certified in subject 

content areas so that the student would be able to obtain the credits needed for a high 
school diploma.  School C has clinical psychologists who can implement the student’s 
prescribed behavior support services.  There are no non-disabled students in this program.  
But the student would have some contact with non-disabled students when  participates 
in one the School C’s workforce programs.  School C is a full-on escort school with a 
behavior crisis center.  If a student walks out of the classroom behavior specialists will 
confront the student right away.  There is only one student allowed the in bathroom at a 
time and there is a one-call bell system for the entire school.  Students are monitored 
closely to avoid anyone missing classes.  School C has an OSSE certification of approval 
(“C of A”).  The annual cost of School C is $63,000.00 with related services each having 
a separate additional charge. (Witness ’s 2’s testimony, Petitioner’s Exhibit 43)  
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CONCLUSIONS OF LAW: 
 
Pursuant to IDEA §1415 (f)(3)(E)(i) a decision made by a hearing officer shall be made on 
substantive grounds based on a determination of whether the child received a free appropriate 
public education (“FAPE”).  
 
34 C.F.R. § 300.17 provides: 
A free appropriate public education or FAPE means special education and related services that-- 
(a) Are provided at public expense, under public supervision and direction, and without charge; 
(b) Meet the standards of the SEA, including the requirements of this part; (c) Include an 
appropriate preschool, elementary school, or secondary school education in the State involved; 
and (d) Are provided in conformity with an individualized education program (IEP) that meets 
the requirements of Sec. 300.320 through 300.324 
 
Pursuant to IDEA §1415 (f)(3)(E)(ii) in matters alleging a procedural violation, a hearing officer 
may find that a child did not receive FAPE only if the procedural inadequacies impeded the 
child’s right to FAPE, significantly impeded the parent’s opportunity to participate in the 
decision-making process regarding provision of FAPE, or caused the child a deprivation of 
educational benefits.  An IDEA claim is viable only if [DCPS’] procedural violations affected 
the student’s substantive rights.” Lesesne v. District of Columbia, 447 F.3d 828, 834 (D.C. Cir. 
2006) 
 
Pursuant to 5E DCMR 3030.14 the burden of proof is the responsibility of the party seeking 
relief.  Schaffer v. Weast, 546 U.S. 49, 126 S.Ct. 528 (2005). The normal standard is 
preponderance of the evidence. See, e.g. N.G. v. District of Columbia 556 F. Supp. 2d (D.D.C. 
2008) see also 20 U.S.C. §1451 (i)(2)(C)(iii).  
 
As stated in the pre-hearing order, Petitioner had both the burden of production and persuasion as 
to the issues # 2 and # 3.  Petitioner established a prima facie case with regard to issue # 1.  Thus, 
Respondent had the burden of persuasion with respect to that issue.  The burden of persuasion is 
to be met by a preponderance of the evidence. 9  

                                                
9 DC Code § 38-2571.03 (6) provides: 
 (A) In special education due process hearings occurring pursuant to IDEA (20 U.S.C. § 1415(f) and 20 U.S.C. § 
1439(a)(1)), the party who filed for the due process hearing shall bear the burden of production and the burden of 
persuasion; except, that: 

(i) Where there is a dispute about the appropriateness of the child’s individual educational program or 
placement, or of the program or placement proposed by the public agency, the public agency shall hold the burden 
of persuasion on the appropriateness of the existing or proposed program or placement; provided, that the party 
requesting the due process hearing shall retain the burden of production and shall establish a prima facie case before 
the burden of persuasion falls on the public agency. The burden of persuasion shall be met by a preponderance of the 
evidence. 

(ii) Where a party seeks tuition reimbursement for unilateral placement, the party seeking 
reimbursement shall bear the burden of production and the burden of persuasion on the appropriateness of the 
unilateral placement; provided, that the hearing officer shall have the authority to bifurcate a hearing regarding a 
unilateral placement; provided further, that if the hearing officer determines that the program offered by the public 
agency is appropriate, it is not necessary to inquire into the appropriateness of the unilateral placement. 
(B) This paragraph shall apply to special education due process hearings resulting from complaints filed after July 1, 
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ISSUE 1: Whether DCPS denied the student a FAPE by failing to provide the student an 
appropriate IEP on January 12, 2017, and/or failed to review and revise the student’s IEP to 
increase behavior support services and/or a more restrictive setting in light of the student’s 
continued failures and behavior issues.   

 
Conclusion:  Petitioner established a prima facie case with regard to this issue and Respondent 
did not sustain the burden of proof by a preponderance of the evidence that the student’s IEP was 
appropriate and reasonably calculated to provide education benefit.  
 
In Board of Education v. Rowley the United States Supreme Court set forth a two-part inquiry for 
determining whether a school district has satisfied the FAPE requirement. First, the state must 
have "complied with the procedures set forth in the Act." Rowley, 458 U.S. at 206. Second, the 
IEP that is developed must be "reasonably calculated to enable the child to receive educational 
benefits." Rowley, 458 U.S. at 206-07. To be appropriate under 34 C.F.R. § 300.324, the IEP 
must consider the (i) strengths of the child; (ii) concerns of the parents; (iii) results of the initial 
or most recent evaluation; and (iv) academic, developmental, and functional needs of the child. 
 
“The IEP is the “centerpiece” of the IDEA’s system for delivering education to disabled 
children,” D.S. v. Bayonne Bd. of Educ., 54 IDELR 141 (2010) (quoting Polk v. Cent. 
Susquehanna Intermediate Unit 16, 853 F.2d 171, 173 (3d Cir. 1988), and the centerpiece for the 
implementation of FAPE is the IEP. S.H. v. State-Operated Sch .Dist. of the City of Newark, 336 
F.3d 260, 264 (3d Cir. 2003). 
 
Pursuant to 34 C.F.R. §300.324(b)(1), DCPS must ensure that…the IEP Team reviews the child's 
IEP periodically, but not less than annually, to determine whether the annual goals for the child 
are being achieved; and revises the IEP, as appropriate, to address any lack of expected progress 
toward the annual goals…and in the general education curriculum, if appropriate; the results of 
any reevaluation conducted …; information about the child provided to, or by, the parents…; the 
child's anticipated needs; or other matters. 
 
Pursuant to Schaefer v. Weast, 554 F.3d 470 (U.S. App. 2009), the Hearing Officer must “focus 
on the adequacy of the IEP at the time it was created, and ask if it was reasonably calculated at 
that time to enable the student to receive educational benefits.” Schaefer v. Weast, 554 F.3d 47 
The "reasonably calculated" qualification reflects a recognition that crafting an appropriate 
program of education requires a prospective judgment by school officials, informed by their own 
expertise and the views of a child's parents or guardians; any re-view of an IEP must appreciate 
that the question is whether the IEP is reasonable, not whether the court regards it as ideal.  
 
The evidence demonstrates that during SY 2015-2016 while the student was at School B, where 

 was initially found eligible and provided an IEP,  was failing all of  classes despite  
average cognitive and academic abilities.   avoided classes and classwork on a daily basis and 
when redirected to complete a task sometimes became combative with staff members.  The 

                                                                                                                                                       
2016. 
 
 



  14 

student failed most of  classes at School B during SY 2015-2016 due to excessive absences 
and incomplete assignments.   
 
The student brought  March 2, 2016, IEP with  when  enrolled at School A.  While it 
was reasonable for School A to have accepted and implemented the student’s School B IEP and 
to presume that  would be successfully with the program it prescribed, by October 2016 such a 
presumption should have been in question.  When a MDT meeting was convened at the request 
of Petitioner on October 20, 2016, it was clear the student was having both academic difficulties 
principally related to  non-attendance and failure complete assignments as evidenced by the 
progress reports  teachers completed.  This was the same pattern  had displayed during SY 
2015-2016 at School B as documented in  IEP. 
 
At that point School A staff agreed to take action to address the student’s non-attendance and 
class cutting.  However, by the time the student’s IEP was reviewed and updated on January 12, 
2017, there had been no improvement in either the student’s attendance or  academic 
performance.   
 
At this IEP meeting the student’s monthly behavioral support services were reduced by half 
despite  continued behavior of non-attendance and failure to complete assignments. The 
DCPS social worker who provided the student’s services and recommended the reduction, based 
the reduction on the fact that the student was not displaying any behavioral difficulties beyond 

 non-attendance.  However, the evidence does reflect that when the student did attend classes 
 was often disrespectful to adults.  Based upon this evidence, the Hearing Officer concludes 

that when School A conducted the student’s annual review of the student’s IEP on January 12, 
2017, it was clear the student was in need of a continuation of the level behavior support services 

 had, and the reduction in service was not reasonable.  
 
It was clear by this time the student was not attending many of general education classes because 
of  frequent late arrival to school and  picking and choosing which classes to attend based 
how comfortable  felt in the class and with the teacher.  Although School A attempted actions 
to address the student’s attendance, those efforts seemed to have been abandoned when the 
student’s teachers did no consistently complete the attendance checklist.  Although there was a 
school wide attendance program the student did not choose to participate and the School A staff 
relegated themselves to routinely scolding the student about not attending class, but took no full 
fledged and concrete action to arrest the student’s non-attendance and class cutting.   
 
There was some testimony by a witness for Respondent that the student’s schedule was changed 
to more special education classes to help address  attendance issues.  However, the evidence 
was unclear on whether that actually occurred.  Certainly, the student’s IEP was never amended 
to prescribe any instructional hours outside general education.   
 
The student’s January 12, 2017, IEP also did not include any academic goals, as was the case 
with  School B IEP.  The student’s November 2014 psychological evaluation reflected 
average academic scores.  While it may have been reasonable initially not to include academic 
goals in the student’s IEP, by January 12, 2017, the student’s academic performance was far less 
than average.  There was evidence that the student’s School A teachers believed the student was 
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quite capable academically, but just not applying   However, academic goals may have 
been a means to judge the effectiveness of the specialized instruction the student was to receive 
pursuant to  IEP.  
 
Petitioner presented a credible expert witness who testified that the student’s January 12, 2017, 
IEP should have included academic goals in addition to a more restrictive setting.  The witness 
pointed out that the student continued to have attendance problems that, more likely than not, 
were a manifestation of  not being provided sufficient academic support in an appropriate 
setting.  Although Respondent’s witnesses all asserted that the student was not in need of 
placement outside general education, these witnesses’ testimony was unconvincing.  The 
evidence clearly indicated that when the student was being provided specialized instruction in a 
general education setting  was unsuccessful both at School B and again at School A.    
 
The Hearing Officer thus, concludes that the student’s January 12, 2017, IEP was lacking both in 
the amount of behavioral services that were prescribed and the setting in which the student’s 
specialized instruction was to be provided.  
 
Consequently, the Hearing Officer concludes that there was sufficient evidence presented that 
the student’s current IEP was not reasonably calculated to provide the student educational benefit 
and Respondent did not sustain the burden of proof by a preponderance of the evidence as to the 
appropriateness of the student’s current IEP.  
 
Petitioner is seeking as relief, the student’s placement in a setting in which  will be totally 
removed from  non-disable peers.  Petitioner’s expert witness testified that the student should 
be in a setting that is totally outside general education.  This portion of this witnesses’ testimony, 
however, was not fully convincing, as she had not performed testing on the student, nor did she 
speak to any of  teachers or conduct a classroom observation of the student. 
 
Removing a child with disabilities "from the regular education environment occurs only when 
the nature or severity of the disability is such that education in regular classes cannot be achieved 
satisfactorily." 34C.F.R. § 300.550; 34 C.F.R. §300.114 see also 20 U.S.C. § (a)(5)(A) (a 
disabled child is to participate in the same activities as non-disabled children to the "maximum 
extent appropriate"); Roark ex rel. Roark v. District of Columbia, 460 F.Supp.2d 32, 43 
(D.D.C. 2006) ("The IDEA requires school districts to place disabled children in the least 
restrictive environment possible.") 
 
The evidence demonstrates that at School A the student was not displaying significant behavior 
concerns other than  non-attendance and class cutting.  Although at times  was disrespectful 
to adults.  Despite these behaviors, the Hearing Officer is not fully convinced by the evidence, 
including the testimony of Petitioner’s expert witnesses, that the student’s least restrictive 
environment (“LRE”) is in a special education school where  is totally separated from non-
disabled peers.  It it is clear  needs to be in an environment that will ensure  attends school 
and classes regularly.  The only placement that has been proposed to the Hearing Officer other 
than School A, which the Hearing Officer deems inappropriate due to the student’s continued 
academic failure there, is School C. 
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The evidence demonstrates that School C can provide the student with educational benefit and 
meets the requirements that the Hearing Officer must weigh in considering an educational 
placement proposed a parent.  Branham v. District of Columbia, 427 F.3d 7, 12 (D.C. Cir. 
2005)10  
 
Consequently, the Hearing Officer concludes that the placement that Petitioner has proposed 
should be the student’s placement at the start of SY 2017-2018.  After the student’s has attended 
School C for at least 90 days of during SY 2017-2018, DCPS shall with the participation of 
Petitioner, review the student’s attendance, behavior and academic performance and determine 
whether School C is an appropriate placement for the remainder of SY 2017-2018. 
 
ISSUE 2: Whether DCPS denied the student a FAPE by failing to timely update the student’s 
BIP and/or otherwise address attendance issues that are allegedly the result of the student’s 
disability.  
 
Conclusion: Petitioner sustained the burden of proof by a preponderance of the evidence on this 
issue. 
 
The public agency has an “affirmative duty” to address a Student’s truancy.  Springfield School 
Committee v. Doe, 623 F.Supp.2d 150 (D. Mass 2009)(“behavior management services” fall 
within the scope of IDEA); cf. R.B. v. Mastery Charter School, 762 F. Supp.2d 745 (E.D. 
Pa2010) (District had duty to respond to absences through educational intervention). Courts and 
administrative bodies have held that District should assess the reasons behind a student's truancy 
if the truancy can be linked to the disability. Lexington County Sch. Dist.One v. Frazier, 57 
IDELR 190 (D. S.C. 2011)(SRO's ruling that District failed to assess Student's truancy issue 
upheld by District Court); Independent Sch. Dist. No. 284, Wayzata Area Sch. v. A.C., 258 F.2d 
769 (8th Cir. 2001)(neuropsychological assessment conducted of truant student; assessment was 
relied upon by the court to determine appropriate educational program for Student); see also 
Urban Pathways Charter School, 112 LRP 27526 (Pennsylvania, 2012)(District had duty to 
explore reasons behind absences); Corpus Christi Ind. Sch. Dist., 57 IDELR 240 (Texas, 
2011)(District denied FAPE when truancy was not properly assessed) .  
 
Petitioner asserted DCPS should have taken action with regard to the student’s attendance by the 
end of September 2016 and although Petitioner was promised attendance tracking data from 
School A, she was given the run around and the attempted interventions were dropped and not 
implemented with fidelity. 
 
The evidence demonstrates that Petitioner requested School A convened a meeting in October 
2016 at which the student’s school and class attendance was discussed and an initial plan of 
action was agreed upon to address  attendance.  At the student’s January 12, 2017, IEP 

                                                
10 "[C]ourts have identified a set of considerations 'relevant' to determining whether a particular placement is 
appropriate for a particular student, including the nature and severity of the student's disability, the student's 
specialized educational needs, the link between those needs and the services offered by the private school, the 
placement's cost, and the extent to which the placement represents the least restrictive educational environment." 
Branham, 427 F.3d at 12 (citations omitted).  
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meeting the student’s attendance was also discussed and Petitioner requested School A update 
the student’s BIP to address the student’s behaviors.  The evidence demonstrates that after the 
January 12, 2017, meeting another meeting was held on March 3, 2017, to further address the 
student’s attendance and academic and behavior concerns.  The BIP was updated days after that 
meeting, on March 6, 2017.  Although there was a two-month gap between that IEP meeting and 
the date the student’s BIP was updated, the measure of whether the BIP was timely updated is a 
question of reasonableness.  The evidence demonstrates that the update of the BIP was a 
component along with other measures including attendance tracking and then an attendance 
contract that were to be implemented to address the student’s non-attendance.   
 
The Hearing Officer does not consider the length of time School A took in updating the student’s 
BIP was necessarily unreasonable.  However, the evidence does demonstrate that even though 
the student’s BIP was updated, neither that update, nor the other actions School A took to 
address the student’s attendance issues were effective.  In fact, the evidence actually 
demonstrates these efforts were half-hearted and amounted to simply repeated encouragement or 
mildly scolding of the student for  non-attendance, without any concrete action being taken to 
arrest  non-attendance and class cutting.   
 
Although the team discussed using an attendance tracker at the meetings, and the attendance 
trackers were attempted in October 2016 through January 2017, teachers did not complete the 
forms consistently.  School A abandoned the attendance trackers and began emailing Petitioner 
to report on the student’s class attendance. Although there was a school wide attendance program 
the student did not choose to participate.  Although DCPS initially, threatened truancy 
proceeding in the first semester of SY 2016-2017, that course too, seemed to have been 
abandoned.  In the instant case, DCPS did not live up to its affirmative duty to address the 
student’s non-attendance.  The student missed significant enough classes that  report card 
reflected a total of 116 absences by the third advisory.  Based on this evidence the Hearing 
Officer concludes that School A did not follow through sufficiently with action to address the 
student’s class attendance problems and as a result the student was denied a FAPE. 
 
ISSUE 3: Whether DCPS denied the student a FAPE by failing to fully implement the student’s 
BIP and/or IEP during SY 2016-2017 by not providing the student all  behavior support 
services. 
 
Conclusion: Petitioner sustained the burden of proof by a preponderance of the evidence that 
DCPS failed to fully implement the student’s IEP by not providing  the behavioral support 
services that were prescribed by  IEP.  
 
For a failure to implement claim, the IDEA is violated only when a school district 
deviates materially from a student's IEP. See James v. Dist. of Columbia, 194 F. Supp. 
3d 131, 139 (D.D.C. 2016); The IDEA is violated when a school district deviates 
materially from a student's IEP. Wilson v. District of Columbia, 770 F. Supp. 2d 270, 
275 (D.D.C. 2011) (citation omitted). A material failure occurs when there is more than 
a minor discrepancy between the services a school provides to a disabled child and the 
services required by that child's IEP. Holman v. District of Columbia, No. 14-1836, 2016 
WL 355066 (D.D.C. 2016) (citing Van Duyn ex rel. Van Duyn v. Baker Sch. Dist. 
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5J, 502 F.3d 811, 822 (9th Cir. 2007)). In other words, for the court to find a failure to 
implement an IEP, the school board or local authorities must have "failed to implement 
substantial or significant provisions of the IEP." Wilson, 770 F. Supp. 2d at 274 (citing 
Houston Indep. Sch. Dist. v. Bobby R., 200 F.3d 341, 349 (5th Cir. 2000)). There is no 
requirement that the child suffer educational harm in order to find a violation; rather, the 
proportion of services mandated compared with those provided is "the crucial measure 
for purposes of determining whether there has been a material failure to implement" an 
IEP.  
 
Although as discussed in the issue above, the evidence demonstrates that the student’s BIP was 
not effective in arresting the student’s non-attendance, the BIP’s implementation is distinct from 
its effectiveness.  There was credible testimony by the Respondent’s witness that all the student’s 
teachers were made aware of the student’s BIP and monitored  behavior daily.   There was no 
clear evidence to refute this testimony specifically about the implementation of the BIP.  
 
However, as to the student’s behavioral support services there was sufficient evidence to 
demonstrate that the student was not provided  behavior support consistently as required by 

 IEP during SY 2016-2017.  The evidence demonstrates that the student was supposed to 
receive 180 minutes per month in September 2016, October 2016 and December 2017 and 
received no services that were documented by services logs for these months.   The Hearing 
Officer concludes that absent documentation of the services, these services were not provided 
during.  There was documentation for the services that were provided in the other months, other 
than May 2017 and June 2017, which were outside the time period of the due process complaint.   
 
In the months in which there was documentation of the services provided, during some of the 
months the student’s did not receive the full measure of the services  IEP prescribed.  In total, 
the student was not provided approximately 555 minutes of behavior support services  was due 
to receive that were not the result of  being absent on the days the services were attempted.  
The Hearing Officer concludes that the amount of services that were not provided to the student 
was significant and the student was denied a FAPE as result.  

Remedy: 

A hearing officer may award appropriate equitable relief when there has been an actionable 
violation of IDEA. See 20 U.S.C. § 1415(f)(3)(E)(ii)(II); Eley v. District of Columbia, 2012 WL 
3656471, 11 (D.D.C. Aug. 24, 2012) (citing Branham v. District of Columbia, 427 F.3d at 11–
12.)  ( The Hearing Officer has concluded that the student was not provided special education 
services for a total of three (3) school days, that he was removed from school without the benefit 
of a MDR, no FBA, and no BIP.   [Where does this come from…it’s not in the Facts?] 

Under the theory of compensatory education, "courts and hearing officers may award 
educational services, to be provided prospectively, to compensate for a past deficient 
program.  The inquiry must be fact-specific and, to accomplish IDEA's purposes, the ultimate 
award must be reasonably calculated to provide the educational benefits that likely would have 
accrued from special education services the school district should have supplied in the first 
place." Reid, 401 F.3d 522 & 524.  To aid the court or hearing officer's fact-specific inquiry, "the 
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parties must have some opportunity to present evidence regarding [the student's] specific 
educational deficits resulting from  loss of FAPE and the specific compensatory measures 
needed to best correct those deficits." Id. at 526.   
 
In this instance, Petitioner presented an expert witness who proposed a compensatory education 
plan.  The amount of independent tutoring that was proposed of 78 hours seemed reasonable and 
was based upon sufficient evidence that these tutoring hours could and should be effectively used 
to assist the student in making academic gains as result of the denials of FAPE proved. The 
witness also suggested in the plan that he student be provided independent mentoring.  However, 
the Hearing Officer was not convinced, with this witness having never met the student, of her 
recommendation for the mentoring services. Likewise, the Hearing did not consider that her 
recommendation for a psychological evaluation was warranted.   
 
ORDER:  
 

1. DCPS shall, by August 1, 2017, place and fund the student’s attendance at School C 
( ) for SY 2017-2018 and provide transportation services and amend 
the student’s IEP to reflect the level services that  will be provided at School C. 
 

2. DCPS shall, after Ninety (90) calendar days from the start of SY 2017-2018, convene a 
MDT meeting with participation of Petitioner and review the student’s attendance, 
behavior and academic performance and determine whether School C is an appropriate 
placement for the student remainder of SY 2017-2018. 

 
3. DCPS shall, within Fifteen (15) school days of the issuance of this Order, authorize for 

this student Seventy-Eight (78) hours of independent tutoring. 
  

4. All other relief requested by Petitioner is denied. 
 

 
APPEAL PROCESS: 
 
The decision issued by the Hearing Officer is final, except that any party aggrieved by the 
findings and decision of the Hearing Officer shall have ninety (90) days from the date of the 
decision of the Hearing Officer to file a civil action with respect to the issues presented at the due 
process hearing in a District Court of the United States or a District of Columbia court of 
competent jurisdiction, as provided in 20 U.S.C. §1415(i)(2). 
 
/S/   Coles B. Ruff    
_________________________ 
Coles B. Ruff, Esq. 
Hearing Officer       
Date: July 2, 2017 
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Copies to: Counsel for Petitioner 
  Counsel for LEA  

OSSE-SPED {due.process@dc.gov} 
ODR {hearing.office@dc.gov} 
contact.resolution@dc.gov 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 




