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JURISDICTION: 
 
The hearing was conducted, and this decision was written, pursuant to the Individuals with 
Disabilities Act (“IDEA”), P.L. 101-476, as amended by P.L. 105-17 and the Individuals with  
Disabilities Education Improvement Act of 2004, the District of Columbia Code, Title 38 
Subtitle VII, and the District of Columbia Municipal Regulations, Title 5 Chapter E30.   The Due 
Process Hearing was convened on December 19, 2016, and January 6, 2017, at the District of 
Columbia Office of the State Superintendent of Education (“OSSE”) Office of Dispute 
Resolution 810 First Street, N.E., Washington, D.C. 20003, in Hearing Room 2003 and Hearing 
Room 2006 respectively.    
 
BACKGROUND AND PROCEDURAL HISTORY: 
   
The student is age ______and in grade _____.2   He resides with his parents (“Petitioners”) in the 
District of Columbia.  The student is eligible for special education and related services pursuant 
to IDEA with a disability classification of specific learning disability (“SLD”).  
 
The student last attended District of Columbia Public Schools (“DCPS”) during school year 
(“SY”) 2005-2006, when he was in  grade.  DCPS developed an individualized educational 
program (“IEP”) for the student on November 8, 2005.  At that time, the student’s disability 
classification was speech language impairment (“SLI”).  On May 8, 2006, DCPS updated the 
student’s IEP.  
 

At the start of the following school year, Petitioners enrolled the student in a private religious 
school for  grade.  The student has remained in private schools ever since and now attends 
a private high school located in the District of Columbia (“School A).  DCPS is the student's 
local education agency ("LEA").  
 
Petitioners assert that during the student’s first year at School A, he began to have academic 
difficulties and they requested help for the student from School A.  Petitioners assert School A 
staff assured them School A would notify and request that DCPS update the student’s 
evaluations and IEP.  Petitioners assert they did not hear back from DCPS and then made a 
written request to School A for the student to be referred to DCPS in January 2016.   
 
In May 2016, the DCPS Centralized IEP Support Unit for private/religious schools (“PRO”) 
confirmed receipt of a request from Petitioners.  On June 30, 2016, DCPS convened an eligibility 
meeting and then conducted evaluations of the student in July 2016.  On September 26, 2016, 
DCPS convened a meeting to review the evaluations.  The team determined the student 
continued to be eligible for special education services with the SLD classification and concluded 
the student did not qualify for speech language services. Petitioners’ educational advocate 
requested an independent speech language evaluation at that meeting. DCPS declined the 
request.  
 

                                                
2 The student’s current age and grade are listed in Appendix B. 
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On October 28, 2016, Petitioners filed this due process complaint alleging, inter alia, that DCPS 
denied the student a free appropriate public education (“FAPE”) by failing to update his May 8, 
2006, IEP, and failed to update his IEP every year thereafter, and/or failed to identify the student 
under child find during SY 2014-2015, his first year attending School A.  
  
Petitioners seek as relief that the Hearing Officer find DCPS has denied the student a FAPE and 
order DCPS to develop an appropriate IEP to include specialized instruction in reading, writing 
and math.  Petitioners also request that the Hearing Officer order DCPS to fund an independent 
speech and language evaluation and fund compensatory education for denial of FAPE to the 
student.   
 
Response to the Complaint: 
 

DCPS filed a timely response to the complaint in November 8, 2016. DCPS asserts there has 
been no denial of FAPE to the student. It asserts that once the student enrolled in a 
private/religious school, in the absence of notice that Petitioner wanted the to be provided a 
FAPE, the student was entitled to proportionate share services.  However, there was no such 
request for services from Petitioners until DCPS received a referral from School A in May 2016. 
DCPS asserts it had no obligation to update the student’s IEPs prior to Petitioners’ May 2016 
request and contends that IDEA’s two-year statute of limitations limits even a child find claim to 
no earlier than October 2014.  DCPS asserts that because Petitioners did not seek a FAPE prior to 
May 2016, pursuant 34 C.F.R. §300.140, Petitioners’ claim is limited to child find and DCPS 
met its child find obligations with regard to this student by evaluating him and finding him 
eligible in September 2016. 
 
DCPS also contends that in the absence of a request for a FAPE in a public school, a student 
unilaterally placed in a private school has no individual right to the special education he would 
receive in a public school.  DCPS contends although the student was determined to be eligible, 
prior to the complaint being filed, Petitioners had not expressed a desire to enroll the student in a 
public school; and because the student did not qualify for any related service, there was no 
service plan developed for the student.  
 
Resolution Meeting and Pre-Hearing Conference: 
 
The parties participated in a resolution meeting on November 8, 2016, but did not resolve the 
complaint.  They did not mutually agree to proceed directly to hearing in this matter.  The 45-day 
period began on November 28, 2016, and originally ended [and the Hearing Officer’s 
Determination (“HOD”) was originally due] on January 11, 2017.  The HOD due date was later 
extended and is now due January 22, 2017.3    
                                                
3 The parties originally anticipated only one day of hearing.  However, at the conclusion of the first day of hearing, 
December 19, 2016, the parties requested a second day of hearing, and agreed on the record to a continuance and 
extension of the HOD due date to allow for the additional hearing date, set for January 6, 2017.  At the conclusion of 
the January 6, 2017, hearing, the parties agreed on the record to submit written closing arguments that were 
submitted on January 13, 2017.  Consequently, the parties filed a consent motion to extend the HOD due date a total 
of eleven (11) calendar days from January 11, 2017, to January 22, 2017, to accommodate both the second day of 
hearing and the written closing arguments.  The motion was granted and the HOD is now due January 22, 2017.  
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The undersigned Impartial Hearing Officer (“Hearing Officer”) convened a pre-hearing 
conference (“PHC”) on the complaint on November 17, 2016, and issued a draft pre-hearing 
order (“PHO”) on November 22, 2016, and a final pre-hearing order on December 1, 2016, 
outlining, inter alia, the issues to be adjudicated.4 
 
ISSUES: 5  
 

The issues adjudicated are:  
 

1. Whether the LEA denied the student FAPE by failing to review and revise the student's 
May 8, 2006, IEP to address any lack of expected progress toward the annual goals and in 
the general education curriculum, and\or failed to renew the IEP on a yearly basis and/or 
failed to find the student eligible under the child find obligation.6   

 
2. Whether the LEA denied the student a FAPE by failing to propose an IEP reasonably 

calculated to enable the student to make progress in the general education curriculum, by 
failing to develop an IEP within 30 days of the September 26, 2016, eligibility meeting, 
despite a finding of eligibility, change in disability classification, and need for specialized 
instruction in the areas of reading, writing and math.   

 
3. Whether the LEA denied the student a FAPE by failing to timely re-evaluate the student 

(by completing a comprehensive psychological evaluation and speech and language 
evaluation) and failing to convene a follow-up meeting with the Petitioners to review the 
evaluation and develop an appropriate IEP within 120 days of Petitioners' request 
submitted on or about January 14, 2016.     

 
4. Whether the LEA denied the student a FAPE by failing to provide an independent 

evaluation (“IEE”) without unnecessary delay, or timely requesting a due process hearing 

                                                
4 The Hearing Officer directed Petitioners’ counsel during the PHC and in the draft PHO that if Petitioners were 
asserting an exception to IDEA’s two-year “statute of limitations” then Petitioner’s counsel was required to assert 
the exception in a motion filed no later than Monday, November 28, 2016.  Based upon comments during the PHC 
by Petitioners’ counsel, the Hearing Officer understood Petitioners to be asserting that the “knew or should have 
known” or “KOSHK” date is May 23, 2016.  On November 28, 2016, Petitioners’ counsel submitted a motion 
asserting an exception to IDEA’s statute of limitations.  Also, at the time of the draft PHO, Respondent had not yet 
provided requested information. Respondent provided the requested information on December 1, 2016. On 
December 1, 2016, the Hearing Officer issued the final PHO incorporating the information from Respondent and 
denying Petitioners’ motion.  
 
5 There were originally six issues detailed in the PHO that were combined and reduced to four issues at the outset of 
the hearing.  The Hearing Officer restated the issues during the hearing and the parties agreed that these are the four 
issues to be adjudicated.   
 
6 Petitioners assert the student should have been identified pursuant to child find during SY 2014-2015, the student’s 
first year at School A. 
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after a parental request for an independent evaluation (at the September 26, 2016, 
eligibility meeting) and Respondent’s refusal to grant the evaluation.7   

 
RELEVANT EVIDENCE CONSIDERED: 
 
This Hearing Officer considered the testimony of the witnesses and the documents submitted in 
each party’s disclosures (Petitioner’s Exhibits 1 through 42 and Respondent’s Exhibits 1 through 
4) that were admitted into the record and are listed in Appendix A.8   The witnesses testifying on 
behalf of each party are listed in Appendix B.9  The Hearing Officer also considered the written 
closing arguments submitted by each party on January 13, 2017. 
 
SUMMARY OF DECISION: 
 
The Hearing Officer concluded based on the evidence adduced that Respondent sustained the 
burden of proof by a preponderance of the evidence on issues #1 and # 2.  Petitioner sustained 
the burden of proof by a preponderance of the evidence on issues #3 and #4. As a result of the 
denials of a FAPE determined herein, the Hearing Officer grants Petitioner relief in the form of 
an authorization to obtain an independent speech language evaluation at a rate not to exceed 
$1,500 and 100 hours of independent tutoring at the OSSE prescribed rate.  
 
FINDINGS OF FACT: 10   
 

1. The student is eligible for special education and related services pursuant to IDEA with a 
disability classification of SLD.  (Petitioners’ Exhibit 13-1, 13-2)   

 
2. The student last attended a DCPS school during SY 2005-2006, when he was in first 

grade. DCPS developed an IEP for the student on July 2, 2005.  At that time, the 

                                                
7 DCPS counsel stated during the PHC that DCPS would grant the IEE if Petitioners submitted a written request for 
the IEE.  DCPS issued an IEE authorization following the PHC.  However, Petitioners did not withdraw the claim 
regarding the IEE. Petitioners’ counsel represented at the outset of the hearing that Petitioners have been unable to 
secure and bilingual speech language evaluation at the prescribed OSSE rate contained in DCPS IEE authorization 
letter.  As a result, Petitioners did not withdraw this issue as Petitioners’ counsel previously pledged and sought that 
the Hearing Officer grant the independent evaluation. 
 
8 Any item disclosed and not admitted or admitted for limited purposes was noted on the record and is noted in 
Appendix A.   
 
9 Petitioner presented five witnesses: (1) Petitioner: Mother, (2) Petitioner: Father, (3) director of Lindamood-Bell 
regarding compensatory education, (4) an independent speech language pathologist, (4) an independent school 
psychologist and (5) Petitioner’s educational advocate who is employed by the law firm that represents Petitioners.   
Respondent presented four witnesses: (1) a DCPS compliance specialist, (2) a DCPS PRO staff member, (3) a DCPS 
social worker, and (4) a DCPS speech language pathologist.  
 
10 The evidence (documentary and/or testimony) that is the source of the Findings of Fact (“FOF”) is noted within a 
parenthesis following the finding.  A document is noted by the exhibit number. The second number following the 
exhibit number denotes the page of the exhibit from which the fact was extracted.  When citing an exhibit that has 
been submitted by more than one party separately the Hearing Officer may only cite one party’s exhibit.   
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student’s disability classification was SLI.  The IEP prescribed the student receive 5 
hours per week of speech and language services in general education and 1.5 hours per 
week of specialized instruction.  (Petitioners’ Exhibits 4-1, 5-1) 

 
3. DCPS updated the student’s IEP on May 8, 2006.  That IEP prescribed that the student 

receive 90 minutes per week of speech and language services outside general education 
and 5 hours of specialized instruction per week also outside general education.   
(Petitioners’ Exhibit 5-1)  

 
4. During the time the student attended DCPS, Petitioners’ current law firm represented 

them.   (Parent’s testimony) 
 

5. The following year, SY 2006-2007, Petitioners enrolled the student in a private religious 
school for  grade.  Because the student was in smaller classes at the private school 
and Petitioners believed the student’s educational needs were being better met at the 
private school, Petitioners did not seek any services from DCPS and disengaged from the 
law firm that had been representing them with regard to the student’s special education 
needs.  During that school year, the student received speech language services through 
his parents’ insurance and Petitioners did not seek to have DCPS provide the student 
speech language service pursuant to an individual service plan.   (Mother’s testimony) 

 
6. Petitioner kept the student in private school for every grade after he left DCPS. The 

student repeated  grade at the private school, but progressed grade-to-grade 
thereafter. The student now attends School A, a private high school, where he began 
attending at the start of SY 2014-2015.  (Mother’s testimony, Petitioners’ Exhibit 11-2) 

 
7. DCPS is the student's LEA.  (Petitioners’ Exhibit 9-1).   

 
8. During the student’s first year at School A, he started off with average to above average 

grades in the first quarter.  However, the student had difficulties as the year progressed, 
and by the end the year he failed two classes: Algebra and Physics.  He had a below 
average grade in English.   (Petitioners’ Exhibit 14-1) 

 
9. Because of the student’s academic difficulties during SY 2014-2015, the student’s mother 

talked with the student’s teachers, who told her the student was distracted in class and 
had difficulty with homework.  The student’s mother informed the student’s teachers that 
the student had an IEP in  and  grade.  The teachers told the mother they 
would look into it and talk to the student’s school advisor and to DCPS and get back to 
her. The student’s mother hoped that the student would have been provided extra 
accommodations such as more time during tests, more time for completing homework, 
sitting in the front of the class and tutoring after school.  (Mother’s testimony) 

  
10. School A never got back to either the student’s parents during SY 2014-2015 about any 

additional assistance for the student, or about any request made to DCPS.  (Mother’s 
testimony, Father’s testimony) 
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11. During summer school 2015 the student repeated and passed the courses that he failed at 
the end of SY 2014-2015.  (Mother’s testimony, Father’s testimony, Petitioners’ Exhibit 
18-1) 

 
12. At the start of SY 2015-2016 the student’s parents were still waiting for an answer from 

School A regarding the promise to contact DCPS.  School A staff eventually told the 
parents School A could not provide the student any extra accommodations because they 
had not heard back from DCPS.  (Mother’s testimony) 

 
13. Petitioner made another request to School A for help for the student during the first 

semester of SY 2015-2016.  School A informed the student’s mother it had not heard 
back from DCPS.  School A’s counselor had the student’s father sign a blank DCPS 
referral form on January 14, 2016. The School A counselor was one of the few staff 
members who spoke Spanish.  She often did not have time to address the father’s 
concerns about the student’s academic performance and his requests for additional help 
for the student.  (Mother’s testimony, Father’s testimony, Petitioners’ Exhibit 15-1) 

 
14. School A completed and dated the referral form on February 3, 2016.  School A later 

gave Petitioner’s a copy of the referral form as proof that the referral had been made.  
However, neither of the student’s parents was certain when School A actually provided 
the referral form to DCPS.  (Mother’s testimony, Father’s testimony, Petitioners’ Exhibit 
15-1) 

 
15. In May 2016, Petitioners re-engaged the services of their law firm to assist in seeking 

help for the student.  On May 19, 2016, Petitioner’s attorney sent DCPS a request that the 
student be evaluated along with a letter signed by the student’s mother consenting to the 
requested evaluation(s).  (Mother testimony, Petitioners’ Exhibit 21) 

 
16. On May 23, 2016, the DCPS PRO confirmed receipt of their request for evaluations from 

Petitioners’ law firm.  DCPS acknowledged it had received a referral from School A on 
May 3, 2016.   (Petitioners’ Exhibit 23) 

 
17. After the student transferred out of DCPS in 2006, DCPS did not receive any request 

from Petitioners for any services to be provided to the student prior to May 3, 2016.  
(Witness 5’s testimony) 

 
18. School A did not follow through promptly with sending the referral request to DCPS 

PRO after the student’s father signed the form.  School A did not send the form to DCPS 
until May 3, 2016.   (Witness 7’s testimony) 

 
19. During SY 2015-2016 the student failed Geometry, Literature and World History.  The 

student had to attend summer school again to make up the classes he failed.  (Mother’s 
testimony, Petitioners’ Exhibit 16-1) 
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20. On June 30, 2016, DCPS convened an eligibility meeting for the student at DCPS central 
office.  DCPS personnel included a DCPS psychologist, a general education teacher, a 
special education teacher, and the DCPS case manager. One of the student’s School A 
teachers participated by telephone. The student’s mother attended the meeting along with 
an educational advocate employed by Petitioners’ law firm.  The team agreed to move 
forward with evaluating the student.  (Petitioners’ Exhibit 6-0, 6-2, 6-3) 

 
21. During the June 30, 2016, meeting the student’s parent advised the team of the student’s 

trouble concentrating, and difficulty with classes.  The parent also stated that although the 
student had an IEP when he last attended DCPS, he had not received any special 
education services after he began attending private schools. (Mother’s testimony, 
Petitioners’ Exhibit – 6-1, 6-3)  

 
22. During the June 30, 2016, meeting, the student’s teachers commented on his distraction 

during class, failure to complete homework as well as interventions such as preferential 
seating and after school tutoring.  However, the student was not taking advantage of the 
tutoring. The parents’ advocate requested compensatory education from DCPS to make 
up for the related services since 2006. DCPS responded that the student’s parent had not 
requested the services from DCPS and denied the request for compensatory education. 
During the June 6, 2016, meeting, the student’s mother acknowledged the student did not 
have any academic problems in school prior to attending School A. (Witness 6’s 
testimony, Petitioners’ Exhibit 6-3) 

 
23. The team agreed to evaluate the student by conducting a psychological and speech 

language evaluation.  The team agreed to first assess the student to determine whether 
bilingual evaluations should be administered.  The student’s mother signed a consent 
form for evaluation(s) on July 8, 2016.  At the June 30, 2016, meeting, Petitioners did not 
request that DCPS immediately provide the student with a related services plan prior to 
the evaluations being conducted.   (Witness 6’s testimony, Petitioners’ Exhibit 6-3) 

 
24. DCPS conducted a comprehensive bilingual psychological evaluation in July 2016.  The 

evaluation report is dated August 19, 2016. The Kauffman Assessment Battery for 
Children (“KABC-II) placed the student’s overall level of cognitive functioning in the 
below average range. However, his simultaneous processing, learning and planning 
ability scores were average.  (Petitioners’ Exhibit11-1, 11-8, 11-13, 27) 

 
25. The student’s academic achievement as measured by the Kauffman Test of Educational 

Achievement, Third Edition (“KTEA-III) placed the student in average range in reading 
fluency, math fluency, written expression and writing fluency.  However, the student was 
in the below average range in all other areas measured including reading comprehension, 
math computation and spelling.  The DCPS psychologist concluded the student met the 
criteria for a specific learning disability in reading, math and written language.  (Witness 
3’s testimony, Petitioners’ Exhibit 11-10, 11-14) 

 
26. Although the student’s teacher noted the student’s inattention and hyperactivity the 

student’s parent responses did not indicate the same level of concern in these areas; thus, 
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the evaluator concluded the student did not meet the criteria for other health impairment 
(“OHI”) because of Attention Deficit Hyperactivity Disorder (“ADHD”).   (Petitioners’ 
Exhibit 11-13, 11-16) 

 
27. DCPS also conducted a bilingual speech language evaluation.  The evaluation determined 

that the student’s pragmatic language, fluency, vocal parameters of quality, pitch and 
rate; articulation/phonology and receptive/expressive vocabulary are within normal 
limits.  The student’s receptive language is in the low range and expressive language falls 
in the marginal range.  The evaluator made recommendations for the classroom teacher to 
assist the student’s learning and a recommendation for communication at home in 
Spanish regarding what the student is learning at school. The evaluator did not 
specifically recommend in the evaluation that the student receive speech language 
services.  (Petitioners’ Exhibit 10-1, 10-12, 10-13) 

 
28. DCPS scheduled an eligibility meeting to review the student’s evaluation on September 

12, 2016.  On September 9, 2016, Petitioner’s counsel became aware of the scheduled 
meeting and requested that the eligibility meeting be rescheduled because Petitioners’ 
counsel had just received the student’s evaluation documents from DCPS and wanted 
time to review the documents prior to the meeting.   Consequently, the eligibility meeting 
was rescheduled to September 26, 2016.    (Petitioner’s Exhibit 33-1, 33-2) 

 
29. On September 26, 2016, DCPS convened a meeting to review the evaluations that had 

been conducted.  The student’s father attended this meeting and his educational advocate 
participated by telephone.  The team determined the student continued to be eligible for 
special education services, but now with the SLD classification in reading, math and 
written language.  The team concluded the student did not qualify for speech language 
services.  The advocate requested an independent speech language evaluation.  DCPS did 
not agree to the IEE.    (Witness 8’s testimony, Petitioners’ Exhibit 7-1, 7-2, 8-1, 8-2, 8-3, 
9-1, 13)   

 
30. At the September 26, 2016, eligibility meeting, the student’s father expressed his 

frustration about the delay in the student receiving any help after a request was made to 
School A and expressed relief that the student would finally be provided services as a 
result of evaluations and the being found eligible. He also expressed that it was 
financially difficult for him to pay for the student to attend summer school to make up 
classes he failed.   (Father’s testimony, Witness 7’s testimony, Petitioner’s Exhibit 7-1) 

 
31. The DCPS representative explained to the student’s father the options that were available: 

DCPS could develop and IEP for the student; however, School A was not obligated to 
implement the IEP.  Because the student was not eligible for any related services, DCPS 
would not be developing a service plan. DCPS offered to schedule an IEP meeting to 
develop an IEP.  The advocate was on the phone at the conclusion of the meeting and did 
not express a desire to schedule an IEP meeting.  The student’s father stated that he 
would confer with his advocate and determine the next steps.  (Witness 7’s testimony, 
Petitioners’ Exhibits 7-1, 8-3) 
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32. DCPS did not hear back from Petitioners or their attorney or advocate about scheduling 
an IEP meeting.  Rather, the first communication DCPS received from Petitioners after 
the September 26, 2016, eligibility meeting was the current due process complaint.  
Petitioners’ filed their due process complaint on October 28, 2016, alleging, inter alia, 
DCPS had failed to timely develop an IEP for the student.  (Witness 7’s testimony, 
Petitioners’ Exhibits 7-1, 8-3) 

 
33. The parties participated in a resolution meeting at which Petitioners expressed the desire 

to convene an IEP meeting and obtain an independent bilingual speech and language 
evaluation. Petitioners did not request that DCPS provide the student with special 
education services prior to an IEP being developed. DCPS proposed two dates in 
November 2016 for the IEP meeting.  (Witness 5’s testimony) 

 
34. Petitioners did not respond quickly enough to confirm the proposed IEP meeting dates 

before those dates were no longer available for DCPS.  The parties confirmed and 
scheduled an IEP meeting for December 15, 2016.  Following the resolution meeting 
DCPS provided Petitioners authorization to obtain an independent speech language 
evaluation and the OSSE prescribed rate. (Witness 5’s testimony, Petitioners’ Exhibit 35-
1, 35-2) 

 
35. DCPS convened the IEP meeting on December 15, 2016, to develop an IEP for the 

student and prepared a draft IEP in anticipation of that meeting.  The student’s parent 
intended to participate in the December 15, 2016, IEP meeting, but could not do so 
because of work obligations that prevented her from attending or participating by 
telephone.  The meeting had to be rescheduled.  The student’s parent will make a 
decision as to whether the student will remain at School A, once an IEP has been 
developed, and DCPS has made an offer for a school placement for the student from 
which the student’s parent can choose.   (Mother’s testimony, Respondent’s Exhibit 3-1) 

 
36. DCPS conducts outreach to private and religious schools in the District of Columbia as a 

part of its child find obligation.  DCPS provides these schools information about DCPS 
special education services, and informs them that if they have students who have existing 
disabilities or suspected disabilities, that the schools can reach out to DCPS PRO for 
support and services.  (Witness 7’s testimony) 
 

37. DCPS also conducts child find for children outside DCPS by having quarterly meetings 
for private and religious schools to inform the schools of DCPS special education 
services.  School A has attended the quarterly meetings and reached out to DCPS PRO in 
the past to obtain services for School A students.  DCPS coordinators conduct direct 
outreach to each private and religious school in the District of Columbia and provide 
pamphlets and brochures of the services available and provide referral forms. These 
documents are also handed out at the quarterly meetings.   (Witness 7’s testimony) 

 
38. Petitioners’ engaged the services of a bilingual speech pathologist who reviewed the 

DCPS speech language evaluation and opined that the student limited vocabulary would 
limit his ability to understand the content of what is being presented to him in the 
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classroom. She also stated that vocabulary will have an impact on the student’s reading, 
overall comprehension of what he is reading, and his ability to follow through with tasks.  
She recommended the student be provided speech language services because of his 
deficits in receptive language.  She also stated that she typically charges $1,500 for an 
independent bilingual speech language evaluation.  (Witness 1’s testimony) 

 
39. Petitioners engaged an independent school psychologist to testify at the hearing. This 

psychologist opined that given the student academic deficits, it would be difficult for him 
to complete his current grade curriculum without help.  The student is in need of both 
pullout and push-in specialized instruction to address his academic deficits, complete 
work, and acquire new skills in a modified curriculum. The student would also benefit 
from working on executive functioning skills such as organization and planning.  
(Witness 3’s testimony, Petitioner’s Exhibit 11-18) 

 
40. Petitioners proposed that the student participate a program at Lindamood Bell (“LMB”) 

as compensatory education for the alleged denials of FAPE.  LMB conducted its own 
academic assessments of the student and developed a recommended program for the 
student.  On the LMB assessment the student has reading fluency at 6th grade level. The 
student scored at 5.9 grade level in spelling and 3.7 grade level in math computation.  
(Witness 2’s testimony, Petitioner’s Exhibit 42, 42-2) 

 
41. LMB recommended specific intensive instruction through two of its programs: Seeing 

Stars and Visualizing and Verbalizing for Language Comprehension and Thinking.  The 
recommended level of services proposed as compensatory education was four hours per 
day for five days per week for 25 to 40 weeks to develop the student’s language and 
literacy skills.  The hours per day could be reduced to two, but LMB recommends the 
student receive its instructional services five days per week. (Witness 2’s testimony, 
Exhibit 42, 42-2) 

CONCLUSIONS OF LAW: 
 
Pursuant to IDEA §1415 (f)(3)(E)(i) a decision made by a hearing officer shall be made on 
substantive grounds based on a determination of whether the child received a free appropriate 
public education (“FAPE”).  
 
Pursuant to IDEA §1415 (f)(3)(E)(ii) in matters alleging a procedural violation a hearing officer 
may find that a child did not receive FAPE only if the procedural inadequacies impeded the 
child’s right to FAPE, significantly impeded the parent’s opportunity to participate in the 
decision making process regarding provision of FAPE, or caused the child a deprivation of 
educational benefits.  An IDEA claim is viable only if [DCPS’] procedural violations affected 
the student’s substantive rights.” Lesesne v. District of Columbia, 447 F.3d 828, 834 (D.C. Cir. 
2006) 
 
34 C.F.R. § 300.17 provides: 
A free appropriate public education or FAPE means special education and related services that-- 
(a) Are provided at public expense, under public supervision and direction, and without charge; 
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(b) Meet the standards of the SEA, including the requirements of this part; (c) Include an 
appropriate preschool, elementary school, or secondary school education in the State involved; 
and (d) Are provided in conformity with an individualized education program (IEP) that meets 
the requirements of Sec. 300.320 through 300.324 
 
Pursuant to 5E DCMR 3030.14 the burden of proof is the responsibility of the party seeking 
relief. 7  Schaffer v. Weast, 546 U.S. 49, 126 S.Ct. 528 (2005).  In this case, as noted during the 
hearing, Petitioner has the burden of production on all issues and the burden persuasion on issues 
#3 and #4 and Respondent has the burden of persuasion on issue #1 and #2. 
 
Based solely upon the evidence presented at the due process hearing, an impartial hearing officer 
must determine whether the party seeking relief presented sufficient evidence to prevail.  See 
DCMR 5-3030.34.  The normal standard is preponderance of the evidence. See, e.g. N.G. V. 
District of Columbia 556 f. Sup. 2d (D.D.C. 2008) se also 20 U.S.C. §1451 (i)(2)(C)(iii).   
 
ISSUE 1: Whether the LEA denied the student FAPE by failing to review and revise the 
student's May 8, 2006, IEP, to address any lack of expected progress toward the annual goals and 
in the general education curriculum, and/or failed to renew the IEP on a yearly basis and/or 
failed to find the student eligible under the child find obligation.  
 
Conclusion: Respondent sustained the burden of proof by a preponderance of the evidence on 
this issue. The Hearing Officer concludes that DCPS was not obligated to update the student’s 
IEP every year after Petitioners withdrew the student from DCPS in 2006.  In addition, the 
Hearing Officer concludes that there was no violation of child find by DCPS in this instance. 
 
Petitioners have asserted two alternative claims in this issue: (1) that DCPS was obligated to 
revise the student’s IEP by May 2007 and each year thereafter up to, an including, the current 
school year; and/or (2) that DCPS should have identified, located and evaluated the student 
pursuant to its child find obligations as early as SY 2014-2015, the student’s first year at School 
A. 
 
Pursuant to 34 C.F.R. §300.324(b)(1), DCPS must ensure that…the IEP Team reviews the child's 
IEP periodically, but not less than annually, to determine whether the annual goals for the child 
are being achieved; and revises the IEP, as appropriate, to address any lack of expected progress 
toward the annual goals…and in the general education curriculum, if appropriate; the results of 
any reevaluation conducted …; information about the child provided to, or by, the parents…; the 
child's anticipated needs; or other matters. 
 
However, 34 C.F.R. § 300.137(a) provides: No parentally-placed private school child with a 
disability has an individual right to receive some or all of the special education and related 
services that the child would receive if enrolled in a public school. Students with disabilities that 
are placed by their parents in private school instead may be eligible for less a comprehensive 
"services plan." Id.  §§ 300.137(c), 300.138(b). 
 
Petitioners have asserted DCPS had an affirmative duty to update the student IEP every year 
after he left DCPS in 2006, despite the fact that the evidence demonstrates Petitioner (mother) 
left DCPS to obtain, what she considered to be, a better education for the student and was 
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satisfied with the education the student received until he attended School A in SY 2014-2015.  
The evidence clearly demonstrates that Petitioners never sought out any type of services from 
DCPS (through and IEP or through a service plan) in all those years.  In the absence of a request 
for services from the Petitioners there is no persuasive authority presented that DCPS was 
obligated to update the student’s IEP once Petitioners withdrew the student from DCPS.11 
 
Petitioners cited cases they purport support their position that DCPS was obligated to update the 
student’s IEP and offer a FAPE each school year after the student left DCPS.  However, the 
cases cited all involve instances in which the parent of a child attending private school actually 
approached the LEA and requested an offer of a FAPE.12  There seems to be dicta in one of the 
cases Petitioners cited to indicate that a LEA must evaluate a student on its own initiative, but the 
language cited references no specific citation of IDEA or its implementing regulations to support 
this language.  And again, this was a case where the parent of a privately placed student actually 
approached the LEA and there was a request for a FAPE offer.13 
  
The facts here demonstrate that after the student left DCPS at the end of SY 2005-2006, there 
was no such affirmative request to DCPS from Petitioner until DCPS received a request 
Petitioners submitted by School A on May 3, 2016.  There is no evidence in the record that 
Petitioners sought a FAPE for the student from DCPS after they withdrew the student from 
public school in 2006, or anytime prior to the student’s attending School A.  There was no 
obligation for DCPS to update the student’s IEP.  Consequently, the Hearing Officer concludes 
DCPS sustained the burden proof by a preponderance of the evidence on this portion of the issue. 
 
Petitioners, as an alternative alleged violations of child find from the student’s first year at 
School A.  In addition, Petitioner is alleging other violations that occurred after the student began 
attending School A.14 

                                                
11 DCPS asserted as defense on this issue that IDEA imposes a two-year limitations period pursuant to 20 U.S.C. § 
1415(b)(6)(B) and all claims of “alleged violations” prior to October 2014 are barred by application of the 
limitations period.  As the Hearing Officer concluded in the deciding Petitioner’s motion in the PHO asserting 
exceptions to the two-year statute of limitations, Petitioner is asserting the (“KOSHK date”) that is within two years 
of the date the complaint was filed and based on the ruling in Damarcus S. v. District of Columbia, 67 IDELR 239 
(D.D.C. 2016), were allowed to pursue claims and relief back to 2007. Under the reasoning of Demarcus, once 
Petitioner has demonstrated that it has filed claim within two years of that KOSK date Petitioner may pursue claims 
back to any date.  Respondent has not presented in any authority to convince this Hearing Officer that the ruling in 
Demarcus with regard to this interpretation of two-year statute of limitations should not be followed.  Nonetheless, 
even though the Hearing Officer concluded Petitioner could pursue claims back to 2007, as noted in the ruling on 
this issue, Respondent sustained the burden of proof on this issue. 
 
12 District of Columbia v.Vinyard  (971 F.Supp. 2d 103 (September 22, 2013)) held that the “receipt of services 
pursuant to an IEP is predicated on a child enrolling in a public school, but an offer of an IEP is not”. District of 
Columbia v. Wolfire (62 IDELR 198, January 16, 2014) stated that, just as “there is no requirement that a child be 
currently enrolled in a public school to be entitled to a FAPE offer, similarly there is no requirement that the child be 
currently enrolled in a public school in order to trigger the LEA's obligation to develop an IEP for that child”.   
 
13 District of Columbia v. Oliver (62 IDELR 293, February 21, 2014)    
 
14 DCPS also asserted as a defense that because Petitioners did not seek a FAPE for the student from DCPS in a 
public school, pursuant 34 C.F.R. sec. 300.140 a Hearing Officer jurisdiction is limited to child find.  However, as a 
second part of this issue indicates Petitioners did assert a child find claim.   
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Pursuant to 34 CFR § 300.111 the LEA must have in effect policies and procedures to ensure 
that all children with disabilities … who are in need of special education and related services are 
identified, located, and evaluated, and (ii) A practical method is developed and implemented to 
determine which children are currently receiving needed special education and related services.15 
 
Pursuant to 34 CFR § 300.13116 Each LEA must locate, identify, and evaluate all children with 
disabilities who are enrolled by their parents in private, including religious, elementary schools 
and secondary schools located in the school district served by the LEA.  
  
DCPS put forth credible and sufficient evidence of procedures and action it takes in identifying, 
locating and evaluating children pursuant to its child find responsibilities.  DCPS conducts 
quarterly meetings and a representative of School A attends those meeting and is informed of 
what services are available to students with disabilities or suspected of having a disability who 
are attending private schools.   
 
The student’s mother’s testimony demonstrates that prior to the student attending School A his 
academic performance was good.  When he began attending School A he started off well and 
then his academic performance began to decline with him eventually failing two classes.  He 
passed those classes in summer school.  The student’s academic performance in, and of it self, 
during that school year is not convincing that the School A or DCPS would have been put on 
notice based on this academic performance that the student may have had a disability and been in 
need of special education.  Likewise, during SY 2015-2016, the student also had a few failing 
grades that he made up in summer school.  During both these school years the student progressed 
to the next grade.  Again, the student’s academic performance, even with some failing grades 
was not in, and of itself, sufficient to put School A on notice the student should have been 
evaluated.  
 
However, in this case there was not simply the student’s few failing grades that Petitioners assert 
were the basis for their child-find claim.  Petitioners also made School A aware the student had 

                                                                                                                                                       
 
15 34 CFR § 300.111 Child find. (a) General. (1) The State must have in effect policies and procedures to ensure 
that— (i) All children with disabilities residing in the State, including children with disabilities who are homeless 
children or are wards of the State, and children with disabilities attending private schools, regardless of the severity 
of their disability, and who are in need of special education and related services, are identified, located, and 
evaluated; and (ii) A practical method is developed and implemented to determine which children are currently 
receiving needed special education and related services. 
 
16 34 CFR § 300.131 Child find for parentally-placed private school children with disabilities. (a) General. Each 
LEA must locate, identify, and evaluate all children with disabilities who are enrolled by their parents in private, 
including religious, elementary schools and secondary schools located in the school district served by the LEA, in 
accordance with paragraphs (b) through (e) of this section, and §§ 300.111 and 300.201. (b) Child find design. The 
child find process must be designed to ensure— (1) The equitable participation of parentally-placed private school 
children; and (2) An accurate count of those children. (c) Activities. In carrying out the requirements of this section, 
the LEA, or, if applicable, the SEA, must undertake activities similar to the activities undertaken for the agency’s 
public school children. (d) Cost. The cost of carrying out the child find requirements in this section, including 
individual evaluations, may not be considered in determining if an LEA has met its obligation under§ 300.133. 
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an IEP in  grade and were told by School A that it would reach out to DCPS.  The evidence 
demonstrates that the student’s mother informed School A staff that the student had an IEP in 

 and  grade, yet the evidence does not indicate School A took any of the 
promised action.   
 
Petitioner did not put forth a witness from School A, but simply implies that School A’s inaction 
should be imputed to DCPS.  The Hearing Officer is not convinced in this regard that School A’s 
inaction should be imputed to DCPS. Had Petitioner contacted DCPS or School A actually 
contacted DCPS prior to May 3, 2016, and DCPS taken no action, then there would have been a 
clear violation of child find duty that was violated.  In this instance, the Hearing Officer was not 
convinced by the evidence that that it was a failure of DCPS to meet its child find obligations 
that resulted in the student not being evaluated and determined eligible earlier than he was.  That 
responsibility or failure lies with School A.   
 
DCPS with the evidence presented, demonstrated that it does outreach and makes an effort to 
ensure private schools in the District of Columbia are aware of IDEA and its requirements and 
resources available from DCPS to the schools and its students if the school suspects that a child 
has a disability.  There is no indication that anyone at School A suspected the student of having a 
disability even after the mother informed the School that the student had an IEP.  The student 
was making passing grades in most subjects, was able to make up the courses he failed in 
summer school, and was promoted in his private school.  Consequently, the Hearing Officer 
concludes that Petitioner did not sustain the burden of proof by a preponderance of the evidence 
that DCPS denied the student a FAPE by failing to find, locate and evaluate the student pursuant 
to child find. 
 
The Hearing Officer concludes there was insufficient evidence that DCPS did not fulfill its child 
find obligations relative to this student starting in SY 2014-2015 when he began attending 
School A, as there was no evidence that DCPS was ever notified about the student by School A 
prior to May 3, 2016.  Consequently, the Hearing Officer concludes DCPS sustained the burden 
proof by a preponderance of the evidence on this part of the issue.  
 
ISSUE 2: Whether the LEA denied the student a FAPE by failing to propose an IEP reasonably 
calculated to enable the student to make progress in the general education curriculum by failing 
to develop an IEP within 30 days of the September 26, 2016, eligibility meeting, despite a 
finding of eligibility, change in disability classification and need for specialized instruction in the 
areas of reading, writing and math.   
 
Conclusion:  Respondent sustained the burden of proof by a preponderance of the evidence that 
there was a legitimate reason for failing to develop an IEP for the student within 30 days of the 
September 26, 2016, meeting. 
 
34 CFR 300.323(c) states that each public agency must ensure that a meeting to develop an IEP 
is held within 30 days from a determination that the student requires special education and 
related services. 
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DCPS did not develop an IEP within 30 days of the September 26, 2016, meeting.   At the end of 
the September 26, 2016, meeting the parent indicated that he would confer with his counsel and 
get back to DCPS.  There was no communication with DCPS from Petitioners, or their counsel, 
about scheduling a meeting prior the complaint being filed. DCPS offered meeting dates in 
November 2016 but those dates were gone by the time Petitioners responded.  There was a 
meeting scheduled for December 15, 2016, but Petitioners, at the last minute, could not attend.   
 
The evidence demonstrates that DCPS attempted to meet its obligation to provide the student 
with a FAPE during the September 26, 2016 meeting.  There was a clear and unequivocal offer 
by DCPS to schedule an IEP meeting to develop the student’s IEP.  It was Petitioners and their 
educational advocate who refused and/or delayed DCPS in conducting the IEP meeting.  
Although there was testimony by the educational advocate that DCPS refused to develop an IEP, 
the Hearing Officer does not view this testimony as credible in light of both testimonial and 
documentary evidence to the contrary. DCPS presented witness testimony and the eligibility 
meeting notes.  Neither of the meeting prepared by DCPS, nor by Petitioners’ advocate reflect 
that DCPS refused to develop an IEP or schedule and IEP meeting.   
 
After Petitioners filed the complaint, DCPS made reasonable efforts to schedule an IEP meeting 
and develop an IEP with Petitioners’ input.   Consequently, the Hearing Officer concludes that 
Respondent sustained the burden of proof by a preponderance of the evidence that it did not deny 
the student a FAPE because an IEP was not developed within 30 days of the September 26, 
2016, meeting.   
 
ISSUE 3: Whether the LEA denied the student a FAPE by failing to timely evaluate the student 
(by completing a comprehensive psychological evaluation and speech and language evaluation) 
and failing to convene a follow-up meeting with the Petitioners to review the evaluation and 
develop an appropriate IEP within 120 days of Petitioners' request submitted on or about January 
14, 2016.     
 
Conclusion:  Petitioner sustained the burden of proof by a preponderance of the evidence that 
the student was denied a FAPE by DCPS failing to timely evaluate the student within 120 days 
of the date DCPS received Petitioners’ request ‘for evaluations on May 3, 2016.   
 
Pursuant to 34 C.F.R. § 300.301 a LEA must conduct a full and individual initial         
evaluation if either a parent or the LEA initiate a request for an evaluation to determine if the 
child is a child with a disability and that evaluation must be conducted within the mandated 
timeframe. 

A LEA is required to complete evaluations of children in 120 days under the IDEA and DC 
law. 34 CFR § 300.301(c)(ii)17; D.C. Code § 38-26561.02. 18 

                                                
17 34 C.F.R. § 300.301 (a) General. Each public agency must conduct a full and individual initial evaluation, in 
accordance with Sec. Sec. 300.305 and 300.306, before the initial provision of special education and related 
services to a child with a disability under this part. (b) Request for initial evaluation. Consistent with the consent 
requirements in Sec. 300.300, either a parent of a child or a public agency may initiate a request for an initial 
evaluation to determine if the child is a child with a disability. (c) Procedures for initial evaluation. The initial 
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Pursuant to 34 C.F.R 300.304 (b)(2) and (3), in conducting the evaluation, the public agency 
must not use any single measure or assessment as the sole criterion for determining whether a 
child is a child with a disability and for determining an appropriate educational program for the 
child; and use technically sound instruments that may assess the relative contribution of 
cognitive and behavioral factors, in addition to physical or developmental factors. 
 
34 C.F.R. § 300.304 and § 300.305 require that in evaluating a student a LEA must ensure that a 
child is assessed in all areas related to the suspected disability, including, if appropriate, health, 
vision, hearing, social and emotional status, general intelligence, academic performance, 
communicative status, and motor abilities, and as part of an initial evaluation, review existing 
evaluation data on the child, including evaluations and information provided by the parents of 
the child; current classroom-based, local, or State assessments, and classroom-based 
observations; and observations by teachers and related services providers; and on the basis of 
that review, and input from the child's parents, identify what additional data, if any, are needed to 
determine whether the child is a child with a disability.   

Pursuant to 34 C.F.R. §300.303, “A public agency must ensure that a reevaluation of each child 
with a disability is conducted in accordance with §§ 300.304 through 300.311…if the child’s 
parent or teacher requests a reevaluation.” 

 
In Harris v. District of Columbia, 561 F.Supp.2d 63 (D. D.C. 2008), the court held that failure to 
conduct evaluations was more than a mere procedural violation of the IDEA finding that “ such 
inaction jeopardizes the whole of Congress' objectives in enacting the IDEA”. Also, in  Edwards-
White v. Dist. of Columbia, the court found that because DCPS was on notice that plaintiffs 
wanted a reevaluation of [the child’s] placement, DCPS was obligated under [the predecessor 
statute to the IDEIA] to review and possibly revise her IEP.. Edwards-White v. Dist. of 
Columbia, 785 F. Supp. 1022, 1024 (D.D.C. 1992). 
 
Petitioners assert that the evidence demonstrates that the student’s father first signed the request 
for the student to be evaluated by DCPS on January 14, 2016. However, the evidence also 
demonstrates that School A did not complete filling out that form until February 3, 2016.  There 
was no evidence, other than the evidence presented by DCPS, as to when School A gave the 
request to DCPS.  Neither of the student’s parents could attest to when School A actually sent the 
form to DCPS.  On other hand, DCPS presented credible testimony that DCPS did not receive 
the form until May 3, 2016.   
 

                                                                                                                                                       
evaluation-- (1) (i) Must be conducted within 60 days of receiving parental consent for the evaluation; or(ii) If 
the State establishes a timeframe within which the evaluation must be conducted, within that timeframe; and(2) 
Must consist of procedures-- (i) To determine if the child is a child with a disability under Sec. 300.8; and(ii) To 
determine the educational needs of the child.  

18 Beginning July 1, 2017, or upon funding, whichever occurs later, an LEA shall assess or evaluate a student who 
may have a disability and who may require special education services within 60 days from the date that the student's 
parent or guardian provides consent for the evaluation or assessment. The LEA shall make reasonable efforts to 
obtain parental consent within 30 days from the date the student is referred for an assessment or evaluation.  D.C. 
Code § 38-2561.02(a)(2)(A). 
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Consequently, the Hearing Officer concludes from this evidence, absent any testimony from 
School A as to when the form was sent, that DCPS did not receive the request to evaluate the 
student until May 3, 2016.  As a result, the 120-day timeline for DCPS evaluating the student and 
determining his continued eligibility and developing an IEP must be measured from that date.  
 
The evidence demonstrates that DCPS convened an eligibility meeting in June 2016, determined 
the evaluations that would be conducted, and in July 2016 conducted evaluations of the student.  
On September 26, 2016, DCPS determined the student’s eligibility.  The 120-day deadline ended 
at, or about, September 3, 2016.  The eligibility meeting occurred approximately three weeks 
beyond the deadline.   
 
Although evidence indicates that as of the September 26, 2016, meeting DCPS explained to the 
student’s father his options, including the option of an IEP being developed and a FAPE being 
offered to the student, DCPS could have, but did not develop even a draft IEP for the student by 
that date to indicate what services DCPS could provide to the student.  Despite the fact that the 
student’s father stated at the meeting that he would consult with his attorney and make a choice 
from the options provided, the timeline requirement is 120-days to not only evaluate the student 
and determine eligibility, but also to develop an IEP. DCPS failed to complete the evaluation, 
eligibility, IEP, process within the required timeline.   
 
Following the September 26, 2016, meeting there was no additional action by DCPS to make a 
FAPE available.  DCPS had an affirmative duty to propose a FAPE to the student and did not do 
so prior to the complaint being filed.  Once the complaint was filed, DCPS proposed meeting 
dates.  The evidence demonstrates that the student has academic deficits that should be addressed 
with special education services. The lack of these services being provided to the student 
promptly is sufficient demonstration of a denial of a FAPE to the student.  Consequently, the 
evidence proves, and the Hearing Officer concludes, that DCPS denied the student a FAPE by 
failing to propose and IEP and offer a FAPE to the student by September 3, 2016.  
 
ISSUE 4: Whether the LEA denied the student a FAPE by failing to provide an independent 
evaluation (“IEE”) without unnecessary delay, or timely requesting a due process hearing after a 
parental request for an independent evaluation (at the September 26, 2016, eligibility meeting) 
and Respondent’s refusal to grant the evaluation.19   
 
Conclusion: Petitioner sustained the burden of proof by a preponderance of the evidence that the 
student was denied a FAPE by failing to provide an IEE without unnecessary delay, or timely 
requesting a due process hearing after a parental request for an independent evaluation (at the 
September 26, 2016, eligibility meeting) and Respondent’s refusal to grant the evaluation. 
 
34 C.F.R §300.502 provides that a parent has the right to an independent educational evaluation 

                                                
19 DCPS counsel stated during the PHC that DCPS would grant the IEE if Petitioner submitted a written request for 
the IEE.  DCPS issued an IEE authorization following the PHC.  However, Petitioners did not withdraw the claim 
regarding the IEE. Petitioners’ counsel represented at the outset of the hearing that Petitioners has been unable to 
secure and bilingual speech language evaluation at the prescribed OSSE rate contained in DCPS IEE authorization 
letter.  As result, Petitioners did not withdraw this issue, as Petitioners’ counsel previously pledged. 
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at public expense if the parent disagrees with an evaluation obtained by the public agency, 
subject to the conditions in paragraphs (b)(2) through (4) of this section. 
 
If a parent requests an independent educational evaluation at public expense, the public agency 
must, without unnecessary delay, either file a due process complaint to request a hearing to show 
that its evaluation is appropriate; or ensure that an independent educational evaluation is 
provided at public expense, unless the agency demonstrates in a hearing pursuant to §§ 300.507 
through 300.513 that the evaluation obtained by the parent did not meet agency criteria. 
 
If a parent requests an independent educational evaluation, the public agency may ask for the 
parent's reason why he or she objects to the public evaluation. However, the public agency may 
not require the parent to provide an explanation and may not unreasonably delay either providing 
the independent educational evaluation at public expense or filing a due process complaint to 
request a due process hearing to defend the public evaluation. 
 
If the public agency files a due process complaint notice to request a hearing and the final 
decision is that the agency's evaluation is appropriate, the parent still has the right to an 
independent educational evaluation, but not at public expense. 
 
Petitioner filed her due process complaint asserting, among other things, that DCPS neither 
provided Petitioner the requested IEE, nor timely filed for due process to defend its evaluation.   
The request was made at the September 26, 2016, eligibility meeting and DCPS issued the 
authorization after the complaint was filed.   
 
A district cannot simply ignore a request for an IEE. See: Regional Sch. Unit #61,111 LRP 
48320 (SEA ME 04/27/11); and Baldwin County Bd. of Educ., 21 IDELR 311 (SEA AL 1994).   
 
In the instant case, DCPS significantly impeded the parent’s opportunity to participate in the 
decision making process regarding provision of FAPE by failing to provide parent with an 
appropriate authorization for an independent speech language evaluation in a timely manner, in 
response to the request made at the September 26, 2016, meeting.    

Remedy: 

A hearing officer may award appropriate equitable relief when there has been an actionable 
violation of IDEA. See 20 U.S.C. § 1415(f)(3)(E)(ii)(II); Eley v. District of Columbia, 2012 WL 
3656471, 11 (D.D.C. Aug. 24, 2012) (citing Branham v. District of Columbia, 427 F.3d at 11–
12.)   The Hearing Officer has concluded that the student was denied a FAPE by DCPS failing to 
evaluate and determine the student’s eligibility and develop and IEP within 120 days of the May 
3, 2016, request from Petitioners.  In addition, DCPS denied the student a FAPE by failing to 
grant the requested IEE or file a due process complaint to defend it evaluations without 
unnecessary delay.  As relief for the denials of FAPE determined herein, the Hearing Officer 
grants Petitioner an independent bilingual speech language evaluation at a cost not to exceed 
$1,500 and the option of obtaining 100 hours of independent tutoring or forgoing the tutoring 
and pursuing a separate claim for compensatory education after the student’s IEP is developed. 
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Compensatory Education   

Under the theory of compensatory education, "courts and hearing officers may award 
educational services to be provided prospectively to compensate for a past deficient 
program.  The inquiry must be fact-specific and, to accomplish IDEA's purposes, the ultimate 
award must be reasonably calculated to provide the educational benefits that likely would have 
accrued from special education services the school district should have supplied in the first 
place." Reid, 401 F.3d 522 & 524.  To aid the court or hearing officer's fact-specific inquiry, "the 
parties must have some opportunity to present evidence regarding [the student's] specific 
educational deficits resulting from his loss of FAPE and the specific compensatory measures 
needed to best correct those deficits." Id. at 526.   
 
Although Petitioner requested compensatory services, Petitioner presented evidence of the LMB 
assessment and recommendation as to address the student’s academic deficiencies.  There was no 
evidence that the services recommended by LMB and requested by Petitioner bore any direct 
relationship to the services the student missed by not being determined eligible within the 120 
day time line from May 3, 2016.  In addition, because the student’s IEP has yet to be developed 
there is not clear evidence of what services the student actually missed.  
 
However, based upon the testimony from the LMB witness, the Hearing Officer is able to 
conclude that the student would benefit from tutoring services.  As result, the Hearing Officer 
grants Petitioners in the Order below the option of an award of what the Hearing Officer 
considers to be a reasonable amount of independent tutoring for the delay in the student being 
evaluated, determined eligible and offered a FAPE, or the opportunity, after the student’s IEP is 
developed, to pursue their claim for compensatory education in a subsequent due process 
complaint.  
 
ORDER: 20 
 

1. DCPS shall, within ten (10) school days of the issuance of this Order convene a 
multidisciplinary team (“MDT”) meeting and develop an appropriate IEP for the student 
and propose an educational placement and location of services for the remainder of SY 
2016-2017. 

 
2. DCPS shall, within ten (10) school days of the issuance of this Order, fund and provide 

Petitioner written authorization for an independent bilingual speech language evaluation 
at a cost not to exceed $1,500.21 

 
3. School A shall, within fifteen (15) school days of its receipt of the independent bilingual 

evaluation, convene a MDT meeting to review the independent evaluation and review 
and revise the student’s IEP as appropriate. 

                                                
20 Any delay in Respondent meeting the timelines of this Order that is the result of action or inaction by Petitioner 
shall extend the timelines on a day for day basis. 
 
21 Petitioners’ acceptance of this award of the independent evaluation shall void the previous authorization provided 
to Petitioners by DCPS for the independent speech language evaluation. 
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4. Petitioners, at their sole option, may elect either an award of one hundred (100) hours of 

independent tutoring for the student to be funded by DCPS, or Petitioners may, after the 
student’s IEP is developed, elect to pursue a claim for compensatory education of the 
denial of FAPE determined in this HOD in a subsequent due process complaint.  
Petitioners’ shall notify DCPS of its election of one of the two options within five (5) 
school days of the issuance of this Order.  If Petitioners elect the independent tutoring 
option, DCPS shall, within ten (10) school days of the issuance of this Order, fund and 
provide Petitioner written authorization to obtain one hundred (100) hours of independent 
tutoring at the OSSE prescribed rate. 

 
5. All other relief requested by Petitioner is denied. 

 
 
APPEAL PROCESS: 
 
The decision issued by the Hearing Officer is final, except that any party aggrieved by the 
findings and decision of the Hearing Officer shall have ninety (90) days from the date of the 
decision of the Hearing Officer to file a civil action with respect to the issues presented at the due 
process hearing in a District Court of the United States or a District of Columbia court of 
competent jurisdiction, as provided in 20 U.S.C. §1415(i)(2). 
 
/S/   Coles B. Ruff    
_________________________ 
Coles B. Ruff, Esq. 
Hearing Officer       
Date: January 22, 2017 
 
 
Copies to: Counsel for Petitioner 
  Counsel for LEA  

OSSE-SPED {due.process@dc.gov} 
ODR {hearing.office@dc.gov} 
contact.resolution@dc.gov 

 
 
 
 
 
 
 
 
 
 
 
 




