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JURISDICTION:

The hearing was conducted and this decision was written pursuant to the Individuals with
Disabilities Act (“IDEA”), P.L. 101-476, as amended by P.L. 105-17 and the Individuals with
Disabilities Education Improvement Act of 2004, the District of Columbia Code, Title 38 Subtitle
VII, and the District of Columbia Municipal Regulations, Title 5 Chapter E30. The Due Process
Hearing was convened on January 14, 2014, at the District of Columbia Office of the State
Superintendent of Education (“OSSE”) Student Hearing Office 810 First Street, NE,
Washington, D.C. 20003, in Hearing Room 2006.

BACKGROUND AND PROCEDURAL HISTORY:

The student is with his parents in the District of Columbia. The student has
been diagnosed with a unilateral hearing impairment and wears a hearing aide. During school
year (“SY”) 2011-2012 the student attended a District of Columbia Public Charter School
(““School A”) that is its own local educational agency (“LEA”). Evaluations were initiated at
School A but School A conducted no evaluations and an eligibility determination was not made.
The student did not attend school at all during SY 2012-2013.

The student’s parent (“the parent”) enrolled the student in a DCPS school (“School B”) at the
start of SY 2013-2014. The parent made verbal requests to members of the School B staff that
the student be evaluated for special education. School B was not privy to requests or actions in
this regard by School A. Not satisfied with the pace of DCPS’ response to her request, the parent
consulted an attorney who advised her to make her request in writing. The parent did so on
October 15, 2013.

After some initial confusion by DCPS personnel as to whether School B was a DCPS school or a
LEA charter school, DCPS Early STAGES initiated evaluations for the student conducting a
parent screening in October 2013 and scheduling evaluation dates with the parent. The parent
retained counsel and on October 29, 2013, filed the due process complaint that is the subject of
this hearing.

Petitioner alleged DCPS denied the student free and appropriate public education (“FAPE”) by
failing to, inter alia, locate, identify and evaluate the student pursuant to “child find.” Petitioner
asserts in the complaint that DCPS should have been put to evaluate the student based upon
“child find” as of a week following the start of SY 2013-2014 (by September 3, 2013) based on
the student’s use of a hearing aid and his other difficulties in the classroom. In addition,
Petitioner alleged DCPS failed to check the student’s hearing aid regularly as IDEA requires.

Petitioner seeks as relief an order directing DCPS promptly complete evaluations and determine
the student’s eligibility or ineligibility and if the student is found eligible develop an IEP and
determine an appropriate school placement.

DCPS filed a response to the complaint on November 8, 2013. DCPS denied any alleged denial
of a FAPE and specifically asserted there are no facts sufficient to have put DCPS on notice so as
to invoke a “child find” violation. DCPS asserted the claims were not ripe for adjudication as



DCPS still was within its statutory timeline by which it had to complete evaluations and
determine eligibility regardless of which start time Petitioner asserts should apply. In any case,
DCPS asserted the 120-day time period did not begin to run until the parent provided DCPS
consent to evaluate in November 2013. DCPS asserted there is no jurisdiction pursuant to IDEA
as to the issue alleged regarding the student’s hearing aid(s).

A resolution meeting was held on November 7, 2013. At the resolution meeting the parties did
not solve the complaint. The parent, nonetheless, provided DCPS written consent to conduct
evaluations. DCPS agreed to first conduct an audiology evaluation and then four other
evaluations. DCPS originally offered to conduct the remaining four evaluations, two on each of
two dates: November 26, 2013, and December 9, 2013. The parent requested that each of the
four evaluations be conducted on a separate day due to concerns about the student’s attention
span. The evaluations were scheduled and conducted in December 2013 and January 2014 with
the last of the four evaluations conducted on January 13, 2014.

Following the resolution meeting the parties expressed no mutual desire to proceed directly to
hearing. The 45-day period began on November 30, 2013, and ends (and the Hearing Officer’s
Determination (“HOD”) was originally due) on January 12, 2014. Petitioner filed and the
Hearing Officer granted a motion for a continuance of the hearing date and an extension of the
HOD due date by ten (10) calendar days. With the continuance the HOD is now due January 22,
2014

A pre-hearing conference (“PHC”) in this matter was held on November 13, 2013. A second pre-
hearing conference was held December 19, 2013. A pre-hearing order was issued outlining, inter
alia, the issues to be adjudicated.

ISSUES: 2

The issues adjudicated are:

1. Whether DCPS denied the student a FAPE by (1) failing locate, identify and evaluate the
student pursuant to “child find” by September 3, 2013, based on the student’s use of a
hearing aid and his other difficulties in the classroom and/or (2) failing to timely evaluate
the student and determine his eligibility for special education services based on the
parent’s verbal request that preceded her written request October 15, 2013.

2. Whether DCPS denied the student a FAPE by failing to regularly check the student’s
hearing aid as IDEA requires.

2 The alleged violation(s) and/or issue(s) listed in the complaint or in the pre-hearing order may not directly
correspond to the issues outlined here. The Hearing Officer summarized the issue(s) at the outset of the hearing and
the parties agreed that these were the issue(s) to be adjudicated although they have been stated here differently than
in the pre-hearing order. Petitioner asserted at the hearing that the student could and should be found eligible based
upon his diagnosed hearing impairment. However, at the outset of the hearing the Hearing Officer noted that he was
would not entertain such a consideration as it was not a request made in the complaint nor during the PHC.



RELEVANT EVIDENCE CONSIDERED:

This Hearing Officer considered the testimony of the witnesses and the documents submitted in
the parties’ disclosures (Petitioner’s Exhibits 1 through 21 and Respondent’s Exhibits 1 through
14) that were admitted into the record and are listed in Appendix A. Witnesses are listed in
Appendix B.

FINDINGS OF FACT:?3

1.

The student resides with his parents in the District of Columbia. The
student has been diagnosed with a unilateral hearing impairment and wears a hearing
aide. Parent’s testimony, Petitioner’s Exhibit 11-1)

Children’s National Medical Center (“CNMC”)
conducted a speech and language evaluation. The evaluation recommended the student
be provided speech and language therapy and the parent placed him on the waiting list for
these services at CNMC. (Parent’s testimony, Petitioner’s Exhibit 14-3)

CNMC conducted another speech and language evaluation and an audiology evaluation
on April 24, 2012, The student was diagnosed with a
right middle ear dysfunction and probable hearing loss and normal hearing in his left ear.
Speech and language therapy was again recommended. (Petitioner’s Exhibits 15-3, 19-1,
19-2)

During SY 2011-2012 evaluations
were initiated at School A but School A conducted no evaluations and an eligibility
determination was not made during the time the student attended School A. The student
did not attend school at all during SY 2012-2013 and never received the recommended
speech and language therapy. (Parent’s testimony)

The student had follow up audiology evaluations at CNMC on December 13, 2012, and
February 14, 2013.

3 The evidence that is the source of the Finding of Fact (“FOF”) is noted within a parenthesis following the
finding. The second number following the exhibit number denotes the page of the exhibit from which the fact
was extracted. When citing an exhibit that has been submitted by more than one party separately the Hearing

Officer may only cite one party’s exhibit.



10.

11

12.

13.

The parent enrolled the student in School B at the start of SY 2013-2014.

At the start of SY 2013-2014 the parent had a meeting with the student’s
teacher

School B began to have difficulty keeping up and as a
result the parent had several meetings with the school staff

Soon after the student began attending School B he began having behavior difficulties at
school. There were times the parent was called and asked to calm the student because
other students were teasing him.

Because
of this and other problems with the teacher the parent requested the student’s classroom
be changed. The student’s classroom was changed and the parent is now quite satisfied.

The student’s current teacher expressed to the parent that she has some difficulty
understanding the student’s speech and the parent has to sometimes repeat for others
what the student says. (Parent’s testimony)

During the first advisory in all academic areas except for reading the student was graded
as being basic or proficient on his first advisory report card. (Respondent’s Exhibit 14)

. The parent made verbal requests to members of the School B staff, including his

classroom teacher during September 2013 that the student be evaluated to determine if he
would be eligible for speech and language therapy. She gave the staff a copy of the
student’s April 24, 2012, speech and language evaluation report. (Parent’s testimony)

The parent made at written request to School B for the student to be evaluated on October
15, 2013. (Parent’s testimony, Petitioner’s Exhibit 6-1)

On or about October 16, 2013, [DCPS representative], informed petitioner, [the parent],
that Early Stages would not evaluate her son, [the student], because he was attending
[School B], a school run by a public charter school which was responsible for conducting
its own evaluation. Via email [DCPS representative] suggested that [the parent] could
contact specific staff at OSSE and the Public Charter School Board for assistance.
(Stipulation, Petitioner’s 9-1)



14.

15.

16.

17.

18.

19.

20.

21.

22.

On or about October 18, 2013, after receiving a call from petitioner’s counsel, [DCPS
representative] informed the parent that Early Stages would conduct the evaluation of
[the student]. (Stipulation)

On or about October 18, 2013, via phone, leaving the parent a voice mail message,
[DCPS representative] took steps to contact the petitioner to conduct the initial screening.
[DCPS representative] conducted the screening of [the student] with the parent on or
about October 21, 2013. (Stipulation) (Petitioner’s Exhibit 10-1)

On October 29, 2013, Petitioner filed the due process complaint that is subject of this
hearing. (Petitioner’s Exhibit 1)

At the November 7, 2013, resolution meeting the parent granted DCPS written consent to
evaluate the student and to conduct the following five evaluations: (1) audiology, (2)
speech and language (“S/L”), (3) educational, (4) psychological, (5) occupational therapy
(“OT”). DCPS agreed to first conduct an audiology evaluation and then the four other
evaluations. (Witness 2’s testimony, Petitioner’s Exhibits 3, 4)

At the resolution meeting in response to a request for expedited evaluations DCPS
offered to conduct the remaining four evaluations of the student, two on each day on
November 26, 2013, and December 9, 2013. The parent requested that each of the four
evaluations be conducted on a separate day due to her concerns about the student’s
attention span and or possible fatigue. (Witness 2’s testimony, Parent’s testimony,
Petitioner’s Exhibit 12-3, 12-7)

Also at the resolution meeting the parent provided DCPS copies of a prior speech and
language evaluation(s) conducted by CNMC. (Petitioner’s Exhibits 14, 15, 16-2)

The parent also provided DCPS prior audiology records for the student. (Petitioner’s
Exhibit 12-1)

Between November 10, 2013, and November 20, 2013, the DCPS Early Stages program
manager (“program manager”) and the parent’s counsel conferred by email regarding
additional medical and educational records for the student. (Petitioner’s Exhibit 12-1,
12-2,12-3)

On November 13, 2013, a DCPS audiologist conducted an audiology evaluation of the
student. The audiologist assessed the student hearing and confirmed the student has a
moderate to severe hearing loss in the right ear and normal hearing in the left ear. The
audiologist finalized a report to used by the eligibility team in which she made
recommendations including daily check of his hearing aide and the use of an electronic
frequency modulation (“FM”) projection system in his classroom. (Witness 1’s
testimony, Petitioner’s Exhibit 11-1, 11-2)



24.

25.

26.

27.

28.

29.

30.

31.

32.

The parent and her counsel were provided the DCPS audiology evaluation report on
November 25, 2013. (Respondent’s Exhibit 8)

On December 2, 2013, DCPS conducted the speech and language and the occupational
therapy evaluations. DCPS also attempted to conduct the parent interview but was
unable to complete it that day. (Petitioner’s Exhibit 12-5)

The S/L and OT evaluations were done the same day even though that was not the plan.
The parent later asked that the educational evaluation be done on same day as
psychological evaluation but because it was not scheduled that way per the parent’s
request the evaluator was not available then because he/she was evaluating another
student. (Witness 2’s testimony)

On November 25, 2013, DCPS provided the parent’s counsel a copy of the DCPS
audiology evaluation report. On December 17, 2013, the parent’s counsel inquired of the
DCPS program manager whether the other evaluation reports had been completed and
requested she be provided copies. (Petitioner’s Exhibit 12-7, 12-8)

On December 18, 2013, the DCPS program manager responded to the request stating that
the reports were not yet available and that a DCPS coordinator had reached out to the
parent to solidify and date for the eligibility meeting but the parent was traveling for the
holidays and a meeting would be scheduled after the parent returned on January 6, 2014.
(Petitioner’s Exhibit 12-8)

DCPS did not ask the parent for the student to be brought in during the Christmas break
for the evaluations to be completed nor did the parent request this. (Parent’s testimony)

On December 27, 2013, the parent’ counsel provided DCPS copies of some of the
student’s prior medical records including two prior audiology evaluations and prior
audiograms records from CNMC. (Petitioner’s Exhibits 17, 18, 19, 20, 21)

The student’s final evaluation (educational) was scheduled for and was conducted on
January 13, 2014, and an eligibility meeting is now scheduled for January 29, 2014.
(Parent’s testimony, Witness 2’s testimony, Petitioner’s Exhibit 12-7)

Had DCPS been permitted to complete the evaluations on the dates originally offered the
evaluations would have been completed earlier than January 13, 2014, and if the parent
had been available earlier an eligibility meeting could have also been held by DCPS
earlier than currently scheduled. (Witness 2’s testimony)




CONCLUSIONS OF LAW:

Pursuant to IDEA §1415 (f)(3)(E)(i) a decision made by a hearing officer shall be made on
substantive grounds based on a determination of whether the child received a FAPE.

Pursuant to IDEA §1415 (f)(3)(E)(ii) in matters alleging a procedural violation a hearing officer
may find that a child did not receive FAPE only if the procedural inadequacies impeded the
child’s right to FAPE, significantly impeded the parent’s opportunity to participate in the
decision making process regarding provision of FAPE, or caused the child a deprivation of
educational benefits. An IDEA claim is viable only if [DCPS’] procedural violations affected
the student’s substantive rights.” Zesesne v. District of Columbia, 447 F.3d 828, 834 (D.C. Cir.
20006)

34 C.F.R. § 300.17 provides:

A free appropriate public education or FAPE means special education and related services that--
(a) Are provided at public expense, under public supervision and direction, and without charge;
(b) Meet the standards of the SEA, including the requirements of this part; (c) Include an
appropriate preschool, elementary school, or secondary school education in the State involved;
and (d) Are provided in conformity with an individualized education program (IEP) that meets
the requirements of Sec. 300.320 through 300.324

Pursuant to SE DCMR 3030.14 the burden of proof is the responsibility of the party seeking
relief. > Schaffer v. Weast, 546 U.S. 49, 126 S.Ct. 528 (2005). In this case the student/parent
is seeking relief and has the burden of proof that the action and/or inaction or proposed
placement is inadequate or adequate to provide the student with FAPE.

Based solely upon the evidence presented at the due process hearing, an impartial hearing
officer must determine whether the party seeking relief presented sufficient evidence to
prevail. See DCMR 5-3030.34. The normal standard is preponderance of the evidence. See,
e.g. NG V. District of Columbia 556 f. Sup. 2d (D.D.C. 2008) se also 20 U.S.C. §1451

(DH)(C)(ii).

ISSUE 1: Whether DCPS denied the student a FAPE by (1) failing locate, identify and evaluate
the student pursuant to “child find” by September 3, 2013, based on the student’s use of a
hearing aid and his other difficulties in the classroom and/or (2) failing to timely evaluate the
student and determine his eligibility for special education services based on the parent’s verbal
request that preceded her written request October 15, 2013.

Conclusion: Petitioner did not sustain the burden of proof by a preponderance of evidence.

5 The burden of proof shall be the responsibility of the party seeking relief. Based solely upon the evidence
presented at the hearing, an impartial hearing officer shall determine whether the party seeking relief presented
sufficient evidence to meet the burden of proof.



Child Find_is DCPS' affirmative obligation under the IDEA: "As soon as a child is identified as a
potential candidate for services, DCPS has the duty to locate that child and complete the

evaluation process. Failure to locate and evaluate a potentially disabled child constitutes a denial
of FAPE." V.G v. District of Columbia, 556 F. Supp. 2d 11, 16 (D.D.C. 2008).

"DCPS child-find obligations [to evaluate the student] are triggered 'as soon as a child is
identified as a potential candidate for services," Zozg, 780 F. Supp. 2d at 57 (citing V.G v.
District of Columbia, 556 F. Supp. 2d 11, 16 (D.D.C. 2011)). Zutegrated Design and Flec. Acad.
Pub. Charter Sch. v. McKinley, 570 F. Supp. 2d 28, 34 (D.D.C. 2008) (a school is obligated to
evaluate a student once that student is "suspected of having a disability").

Petitioner asserts DCPS was put on notice that the student is perhaps a child with a disability due
to the student’s behavioral difficulties, the parent was being called to come to school to help
address his behaviors and the student and the school’s awareness of the student’s speech and
language and hearing difficulties. Petitioner asserts that DCPS should have offered the parent to
evaluate the student within the first week of school by September 3, 2013.

Although there was testimony and documentary evidence that the student had some behavioral
and speech difficulties during SY 2012-2013 at School B, there was no evidence the student had
academic difficulties. The student had just begun attending the school after being out of school
for an entire year. It was reasonable for DCPS to give the student time to adjust before initiating
evaluations based on him simply having a hearing aide or the difficulties the parent described.
The DCPS audiologist testified and the Hearing Officer aggress that it would be inappropriate
simply because a student is wearing a hearing aid to presume that the student would be in need of
special education services and should be evaluated.

There were only approximately six weeks between the start of school and when the parent made
her written request that the student be evaluated. The documentary evidence demonstrates that
during this period the student’s academic performance in school except in the area of reading
was satisfactory. ©

Consequently the Hearing Officer concludes that there was insufficient evidence that the would
have put the School on notice prior to and/or absent of the parental request that the student be
evaluated. Petitioner did not sustain the burden of proof that the student should have been
evaluated by DCPS pursuant to its “child find” obligations.

A parent may initiate a request for an initial eligibility for special education benefits and
services. 34 C.F.R. §300.301 (b). In the District of Columbia, such a request, termed a
"referral," is to be made in writing. DCMR Title 5E, §3004(a).

DCPS must conduct initial evaluations to determine a child's eligibility for special education
services "within 120 days from the date that the student was referred [to DCPS] for an evaluation

or assessment." D.C. Code § 38-2561.02(a).

Petitioner presented credible evidence including the parent’s testimony that she made a written

6 FOF # 10



request on October 15, 213, and made verbal request prior to that date. However, the parent did
not offer any dates as to when these verbal requests were made.

Petitioner asserts that had the evaluation process started the first week of September the
evaluation and eligibility determination would have been concluded on or before January 3,
2014, and the due process hearing would not have been necessary. However, the evidence
conclusively demonstrates that the evaluations could have been completed in December but for
the parent’s scheduling requests.”

Based upon the parent’s written request to DCPS, the student should have been evaluated for
special education services and his eligibility or ineligibility determined by at least February 15,
2014.

Nonetheless, based upon this evidence the Hearing Officer concludes that even if the 120 day
evaluation and eligibility determination period is measured from the date Petitioner asserts it
should be, there is a justifiable basis for DCPS not completing the evaluations and eligibility
determination within that time frame.

The evidence demonstrates that following the November 7, 2013, resolution meeting DCPS
make good faith efforts to complete the student’s evaluations and hold an eligibility meeting.
There is evidence DCPS offered the parent dates that would have allowed the evaluations to be
completed as early as December 9, 2013, thus allowing sufficient time for an eligibility meeting
to be held within the required time frame.

However, the evidence demonstrates the evaluations were delayed to accommodate the parent’s
request that each of the evaluations be conducted on a separate day, thereby prolonging the
evaluation process. In addition, there is evidence that DCPS attempted to at schedule an
eligibility meeting prior to the holiday break but could not do so because the parent and student
were not available during the break. 8

Because an evaluation and eligibility determination is a prerequisite to preparing an IEP,
ordinarily DCPS' failure to evaluate the student and determine his eligibility strictly within the
deadline would be considered a denial of a FAPE. See G.G. ex rel. Gerstenn v. District of
Columbia, 924 F.Supp.2d 273, 280 (D.D.C. Feb. 20, 2013) and cases cited therein; Zazyznski-
Rossiter v. District of Columbia, 928 F.Supp.2d 57, 60 (D.D.C.2013) (An IDEA violation occurs
at the moment that the District fails to provide an appropriate placement for the child.)

However, the Hearing Officer concludes based upon the evidence here that DCPS made diligent
efforts to complete the student’s evaluation and determine his eligibility within the required
timeframe that Petitioner asserts the evaluations should have been conducted from September 3,
2013.

7 FOF # 18
8 FOF # 28
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In Herbin v. Dist. of Columbia, the court held that requests for evaluations/reevaluations are to
be conducted in a timely manner. Howevever, the Court noted “Here, the delay in response was
not aggravated by any allegation of an injury or harm that occurred specifically because of the
delay. Though the brevity of an academic school year counsels against protracted delays in
responding to requests for reevaluation, a delay may be reasonable and therefore not deprive the
student of a free appropriate public education. Even a delay in the explicitly prescribed 45-day
limit for due process hearing determinations may be overlooked as excusable, see Blackman, 277
F.Supp.2d at 79, and a delay in responding to a reevaluation request can be reasonable when no
exigencies are present.” Herbin v. Dist. of Columbia, 362 F. Supp 2d. 254 , 259, 261 (D.C.C.
2005).

Accordingly, the Hearing Officer concludes that at the time the due process complaint was filed
DCPS had not failed to timely evaluation and determine the student’s eligibility, and based upon
the facts of this case, although DCPS may not have completed the evaluation and eligibility
process within the required 120 days of the date the first parent requested the evaluation
(although that date is unclear from the evidence), the parent contributed to the delay in the
evaluations being conducted and thus this delay does not rise to the level of denial of FAPE to
the student.

The parties have agreed to convene an eligibility meeting on January 29, 2014. Should that
meeting not occur due to DPCS delay and/or DCPS finds the student ineligible then Petitioner
may have additional claims to assert but in this instance the claims made in the current complaint
are dismissed.

ISSUE 2: Whether DCPS denied the student a FAPE by failing to regularly check the student’s
hearing aid as IDEA requires.

Conclusion: Petitioner did not sustain the burden of proof by a preponderance of the evidence.

34 C.F.R. §300.113 requires routine checking of hearing aids and external components of
surgically implanted medical devices.?

Pursuant to 34 C.F.R. 300.534 a student not yet found eligible for special education is entitled to
the protections under IDEA but those protections, until the student is found eligible, are limited
under the provision regarding disciplinary actions for a student who have violated a code of
student conduct. This is not the situation regarding this student. For this reason alone the
Hearing Officer concludes that Petitioner’s assertion that the School B staff had a duty to check
the student’s hearing aid pursuant to IDEA is misplaced.

Nonetheless, the evidence indicates based on the parent’s testimony that the student’s first
classroom teacher agreed to check the hearing aid but later balked at the requirement. However,
the parent testified that since the change in teachers the student’s hearing aid has been regularly
checked at school and she is satisfied that there have been no other problems in this regard.

9 (a) Hearing aids. Each public agency must ensure that hearing aids worn in school by children with hearing
impairments, including deafness, are functioning properly.
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There was no testimony from which the Hearing Officer could discern when the student’s the
classroom teacher was changed, the dates when the student’s hearing aid was allegedly not
checked by his initial classroom teacher, or if when it was allegedly not checked whether the
hearing aid was working and if the student was harmed thereby and to what exist if in fact the
hearing aid was not working on the alleged occasions. The evidence was inconclusive.

For all foregoing reasons the Hearing Officer concludes there was insufficient evidence and/or
legal authority presented that obligated DCPS to check the hearing aid or that the student was
harmed by the alleged failure of his first classroom teacher to routinely check the student’s
hearing aid. Consequently, the Hearing Officer concludes there was insufficient evidence of a
denial of a FAPE in this regard.

ORDER:

The complaint is hereby dismissed and all requested relief is denied.

APPEAL PROCESS:

The decision issued by the Hearing Officer is final, except that any party aggrieved by the
findings and decision of the Hearing Officer shall have 90 days from the date of the decision of
the Hearing Officer to file a civil action with respect to the issues presented at the due process

hearing in a District Court of the United States or a District of Columbia court of competent
jurisdiction, as provided in 20 U.S.C. §1415(1)(2).

IS/ Coles B. Ruff

Coles B. Ruff, Esq.
Hearing Officer
Date: January 22, 2014
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