
1   Personal identification information is provided in Appendix A.
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DISTRICT OF COLUMBIA
OFFICE OF THE STATE SUPERINTENDENT OF EDUCATION

Office of Dispute Resolution
810 First Street, N.E., 2nd  Floor

Washington, DC 20002

PETITIONER, on behalf of
 STUDENT,1

Petitioner,

   v.

DISTRICT OF COLUMBIA
 PUBLIC SCHOOLS,

Respondent.

)
)
)
)
)
)
)
)
)
)
)
)
)

       Date Issued: February 24, 2017

       Hearing Officer:  Peter B. Vaden

       Case No:  2016-0278

       Hearing Dates: February 8-10, 2017

       Office of Dispute Resolution, Room 2006
       Washington, D.C. 

HEARING OFFICER DETERMINATION

INTRODUCTION AND PROCEDURAL HISTORY

This matter came to be heard upon the Administrative Due Process Complaint

Notice filed by the Petitioner under the Individuals with Disabilities Education Act, as

amended (the IDEA), 20 U.S.C. § 1400, et seq., and Title 5-E, Chapter 5-E30 of the

District of Columbia Municipal Regulations (D.C. Regs.). 

Student, an AGE youth, is a resident of the District of Columbia.  Petitioner’s Due

Process Complaint, filed on November 21, 2016, named District of Columbia Public

Schools (DCPS) and PUBLIC CHARTER SCHOOL (PCS-1) as respondents.  The

undersigned hearing officer was appointed on November 22, 2016.  Petitioner

(MOTHER) and DCPS met for a resolution session on December 6, 2016, which did not

result in an agreement.   On January 3, 2017, I convened a prehearing telephone
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conference with counsel to discuss the hearing date, issues to be determined and other

matters.   The final decision in this case was originally due by February 4, 2017.  On

January 9, 2017, I granted PCS-1’s consent motion for a continuance which extended the

due date for the final decision to February 20, 2017.  On February 6, 2017, I entered an

order, upon request of Petitioner, dismissing PCS-1 as a respondent in this case. 

Petitioner’s claims against PCS-1 were dismissed with prejudice.

On January 24, 2017, Petitioner, by counsel, filed a motion for an order to compel

DCPS to provide copies of certain of Student’s education records.  I denied the motion

by order issued January 31, 2017.

The due process hearing, with DCPS as the remaining respondent, was convened

before this Impartial Hearing Officer on February 8 through 10, 2017 at the Office of

Dispute Resolution in Washington, D.C.  The hearing, which was closed to the public,

was recorded on an electronic audio recording device.  Petitioner appeared in person

and was represented by PETITIONER’S COUNSEL.  Respondent DCPS was represented

by COMPLIANCE CASE MANAGER and by DCPS’ COUNSEL.

At the beginning of the hearing, and again at the close of Petitioner’s case in chief,

DCPS, by counsel, made oral motions to dismiss Petitioner’s claims against it, which

arose more than two years before the November 21, 2016 filing date of the due process

complaint.  I took the motion under advisement.  Counsel for Petitioner made an oral

motion for sanctions requesting that I draw inferences against DCPS for its alleged

failure to provide the parent access to all of Student’s education records.  I also took that

motion under advisement. 

Counsel for the Petitioner made an made an opening statements, which DCPS’

Counsel waived.  Mother testified and called as additional witnesses GRANDMOTHER,
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NONPUBLIC SCHOOL 2 HEAD OF SCHOOL, and SPECIAL EDUCATION ADVOCATE. 

DCPS called as witnesses SPECIAL EDUCATION COORDINATOR 1, SPECIAL

EDUCATION COORDINATOR 2, SCHOOL SUPPORT LIAISON and Compliance Case

Manager.  Petitioner’s Exhibits P-1 through P-3, P-5, P-7 through P-20, P-22 through 56

and P58 through P-63 were admitted into evidence, including Exhibits P-9, P-12

through P-16, P-56 and P-59 through P-63 admitted over DCPS’ objections.  Exhibits P-

4 and P-6 were not offered.  There was no exhibit labeled P-21 that was offered.  DCPS’

Exhibits R-1 through R-16 were admitted into evidence, except the first page of Exhibit

R-7 which pertained to unrelated student.  Exhibits R-13 and R-15 were admitted over

Petitioner’s objections.

At the close of Petitioner’s case-in-chief, DCPS’ Counsel made an oral motion for

a directed finding against Petitioner as to her claims concerning the appropriateness of

Student’s IEP from January 2016 forward, for failure to establish a prima facie case.  I

denied the motion, except with respect to Issue 3.B (failure to discuss, determine and

indicate Least Restrictive Environment) as to which I found Petitioner had not made a

prima facie showing. 

On the last day of the hearing, counsel for Petitioner requested leave to file

written closings in lieu of making oral argument.  I granted the parties leave until

February 13, 2017 to file written closing memoranda.  Counsel for both parties timely

filed written submissions.  In order to allow sufficient time review the evidence and

write the final decision after the written arguments were filed, I granted Petitioner’s

consent motion to extend the due date for the final decision by 8 calendar days to

February 28, 2017. 
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JURISDICTION

The Hearing Officer has jurisdiction under 20 U.S.C. § 1415(f) and D.C. Regs. tit.

5-E, § 3029.

ISSUES AND RELIEF SOUGHT

The following issues for determination, based upon claims against DCPS, were

certified in the January 13, 2017 Revised Prehearing Order:

1.  Whether DCPS violated its IDEA child-find obligations and denied Student a
FAPE by failing to ensure that Student was located, identified, referred
appropriately, and comprehensively evaluated for special education eligibility
going back to  kindergarten school year;

2.  Whether DCPS denied Student a FAPE by failing to find  eligible for
special education and related services and ensure that an appropriate IEP was
developed for Student in the 2013-2014 school year at CITY SCHOOL 2 and in
the 2014-2015 school year at CITY SCHOOL 3;

3.  Whether DCPS denied Student a FAPE by failing to have in place an
appropriate IEP including a Behavior Intervention Plan, from the time of
Student’s enrollment in DCPS-PCS in  January 2016 until the present and by
failing to develop, adopt and/or implement an appropriate IEP and Behavior
Intervention Plan that addressed all of Student’s issues, in that, 

A. The IEP did not contain services appropriate to meet Student’s special
education needs including appropriate specialized instruction, related services,
accommodations, supplemental support services and goals;

B. Student’s IEP team failed to discuss, determine and indicate on
Student’s IEP the appropriate Least Restrictive Environment for Student and the
type of placement Student needed along the continuum of alternative
placements;

C. Student’s IEP team failed to review or revise the January 2015 Behavior
Intervention Plan, with the inclusion of the parent or appropriately address 
Student’s worsening behavior issues;

4.  Whether DCPS denied Student a FAPE beginning in January 2016 by failing to
offer Student placement in a program that could provide Student with a FAPE;

5.  Whether DCPS denied Student a FAPE by failing to issue a Prior Written
Notice informing Petitioners of the placement for Student in an appropriate
program and describing what options had been considered, thereby depriving
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Petitioner of the ability to meaningfully participate and make meaningful
decisions concerning Student’s education;

6.  Whether, in November 2016, DCPS denied Student a FAPE by delegating the
placement and Least Restrictive Environment determination/decision to a DCPS
team that did not include Petitioner or individuals knowledgeable about Student;

7.  Whether DCPS denied Student a FAPE by, inter alia, failing to conduct a
functional behavioral assessment and develop a behavior intervention plan after
repeated requests from Petitioner to do so and after Student’s behavior continued
to change and deteriorate and

8.  Whether DCPS, denied a FAPE to Student by failing to ensure that  was
provided a dedicated one-on-one aide in  IEP.

For relief, Petitioner requests that DCPS be ordered to:

–  Immediately place and fund the Student at Nonpublic School, with
transportation and all related services;

–  Within 5 days of the date of Student’s nonpublic school enrollment, DCPS
convene an IEP meeting to review and revise Student’s IEP to reflect the need for
a full time, out of general education placement and the services of a one-on-one
dedicated aide;

–   Within 45 days of the date of Student’s nonpublic school enrollment, conduct
a comprehensive Functional Behavioral Assessment (FBA) of Student; and within
10 days of completion of the Functional Behavioral Assessment, DCPS be ordered
to convene an IEP meeting to review the FBA, develop a Behavior Intervention
Plan and review Student’s continued need for a one-on-one dedicated aide.

Petitioner also seeks a compensatory education award for the denials of FAPE by DCPS

alleged in the complaint.

FINDINGS OF FACT

After considering all of the evidence admitted at the due process hearing in this

case, as well as the arguments and legal memoranda of counsel, this hearing officer’s

Findings of Fact are as follows:

1. Student is an AGE resident of the District of Columbia.  At different times,

 resides with Mother or with Grandmother.  Testimony of Mother, Testimony of
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Grandmother.  Student is eligible for special education and related services as a student

with an Emotional Disturbance.  Exhibit P-31.

2. Student has attended a series of DCPS and public charter schools in the

District.   is currently enrolled in DCPS-PCS.   attended pre-kindergarten through

 grade at CITY SCHOOL 1.   attended CITY SCHOOL 2 for  and  grades.  

attended CITY SCHOOL 3 for  grade.  Student attended PCS-1 for the first term of the

2015-2016 school year.  Exhibit P-8.  Since January 20, 2016, Student has attended

DCPS-PCS, where  is currently in the GRADE.  Exhibit P-19, Testimony of Mother.

3. On April 29, 2014, at City School 2, Mother referred Student for an

evaluation to determine  eligibility for special education services, due primarily to

concerns about  behavior in school.  Exhibit P-54.  The same day, the school issued a

Prior Written Notice (PWN) to Mother that the school team had analyzed existing data

and agreed not to proceed with an evaluation.  The PWN acknowledged that Student

presented with some behavioral concerns and stated that the school team was referring

Student to BEHAVIORAL SERVICE COMPANY (BSC) for additional support

(counseling) within the school setting.  A copy of the DCPS Procedural Safeguards

Notice was enclosed with the PWN.  Exhibit P-53.  In the same time frame, the City

School 2 case manager made an Analysis of Existing Data on Student.  It was reported in

that analysis, inter alia, that Student could present as verbally and physically aggressive

and that  had a difficult time consistently maintaining pro-social relationships with 

 peers.  Exhibit P-55.

4. Mother has two other children who receive special education.  An older

 was already receiving special education when Mother requested that City School 2

evaluate Student for eligibility.  Testimony of Mother.
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5. In May 2014, Student was referred by the City School 2 clinicians to BSC

for a diagnostic assessment.  Student was referred by school clinicians because  could

get violent and was easily triggered.  The school social worker said that Student was one

of the hardest kids in the building to work with, that when  was upset  would grab

whatever was close and hit people with it, and that  had thrown chairs at people.  The

BSC evaluator diagnosed Student with Intermittent Explosive Disorder and Mood

Disorder Not Otherwise Specified.  Student was referred for office-based mental health

services.  Exhibit P-12. 

6. Student transferred to City School 3 for the 2014-2015 school year.  On

November 14, 2014, Mother made another referral at City School 3 for Student to be

evaluated to determine if  had a disability.  In her referral, Mother reported that she

was concerned about Student’s math grades and that Student’s behavior could be

impacting  academics.  Exhibits P-51, P-52.

7. A District of Columbia Department of Behavioral Health (DBH) Treatment

Plan dated May 11, 2015 reported that Student had mood swings, anger, impulsivity and

propensity for anger.  Exhibit P-9.

8. In January 2015, the City School 3 special education teacher, SEC 2, made

an Analysis of Existing Data.  She reported, inter alia, that Student’s scores for overall

stress and behavioral difficulties and difficulty getting along with other children were

very high.    scores for kind and helpful behavior were very low.   scores for the

impact of any difficulties on the child’s life were also very high.  SEC-2 also reported that

Student presented challenges with personal and social skills and that  had received

consequences for verbal and physical aggression and peer conflicts resulting in multiple
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discipline referrals, in-school suspensions and parent-teacher-dean-social worker

conferences.  Exhibit P-50.

9. On January 15, 2015, City School 3 issued a PWN to Mother advising her

that DCPS did not proceed with the evaluation process after a school team analyzed the

Existing Data.  The team proposed instead to conduct a functional behavioral

assessment (FBA) and develop a Behavior Intervention Plan (BIP) for Student and that

the team would reconvene in March 2015 to assess Student’s progress with the BIP. 

Mother was present at the January 15, 2015 MDT meeting and participated in a “spirited

discussion.”  Mother said at the meeting that it was a better idea to proceed with the

IDEA process.   Testimony of SEC 2.  A copy of the DCPS procedural safeguards notice

was provided with the January 15, 2016 PWN.  Exhibit P-49.

10. Student final term grades for the 2014-2015 school year at City School 3

were all Proficient or Advanced, except a Basic grade in Math.  Exhibit P-20.

11. City School 3 developed a Section 504 plan (Section 504 of the Rehabilitation

Act of 1973) for Student in spring 2015.  When Mother told the school that the 504 plan

was not working, she was told to give the plan more time.  Mother decided instead to

move Student to PCS-1 for the 2015-2016 school year.  Student’s behavior problems

continued at PCS-1.   Testimony of Mother. (PCS-1, which serves as its own local

education agency [LEA], was initially named as a respondent to this proceeding, and

later dismissed, at the parent’s request.)

12. In September 2015, Mother requested PCS-1 to evaluate Student for

special education eligibility.  Exhibit P-47.   PCS-1 contracted with CONTRACTOR

PSYCHOLOGIST to conduct an integrated assessment of Student’s cognitive, academic

and social-emotional functioning.  Contractor Psychologist reviewed the existing data
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and, in November 2015, interviewed Mother and Student and administered a battery of

tests.  Contractor Psychologist reported in her December 10, 2015 Comprehensive

Psychological Evaluation report that Results from her evaluation indicated that Student

displayed a diverse set of cognitive abilities, performing much stronger in some areas

than others. Student displayed cognitive strengths in the areas of verbal comprehension

and working memory,  On auditory working memory skills, results suggested that tasks

requiring greater mental effort, mental control, and mental manipulation/organization

may be more challenging for Student than more straight-forward auditory recall tasks. 

Student performed in the Average range the Fluid Reasoning Index.  Results suggested

that fluid reasoning tasks which assessed  ability to draw conceptual similarities

between images (Picture Concepts) and tasks which assessed  ability to solve

mathematic word problems mentally (Arithmetic) were much more challenging for 

than other fluid reasoning tasks. On the Visual Spatial Index, Student performed in the

Very Low range, representing an area of cognitive weakness.  Given  performance,

Contractor Psychologist predicated that Student may find many Math tasks more

challenging than other academic tasks.  Results from a measure of academic

achievement revealed an academic weakness in the area of Mathematics.  She reported

that Student has a long-standing history of difficulties in Math, and  scores here

reflect significantly lower performance on math tasks than is expected given 

measured intellectual.  Student also displayed a cognitive weakness in processing speed,

performing in the Low Average range on the Processing Speed Index (PSI). Student’s

performance on Math Fluency tasks was consistent with  measured processing speed

skills. Results indicate that Student has adequately developed visual-motor, fine-motor,

and visual-perceptual skills, suggesting that  ability to respond quickly to written task
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should not be impaired by any visual-motor deficits.  Student displayed good

handwriting without any indication of laborious or slow writing mechanics. 

displayed adequate spelling skills; however,  responses on Sentence Composition and

Essay Composition suggested lower effort toward those tasks as well as possible

difficulties translating  thoughts to complete sentences and organized statements in

writing. Student was assessed to have strengths in expressive oral language, and

adequate receptive oral language skills.  She reported that Student has a long-standing

history of notable emotional and behavioral concerns, with Mother indicating the

presence of concerns particularly with socializing, hyperactivity, and inattention as early

as 3 years old.  She reported that Student was displaying physical aggression towards

peers as early as Pre-K, and physical aggression towards others and property continued

to be observed.  Assessment results indicate that Student displayed substantial

emotional and behavioral concerns, including aggression, opposition, defiance, rule-

breaking behaviors, inattention, and hyperactivity.  Substantial concerns regarding

depressed mood and anxiety were also endorsed.  Contractor Psychologist reported that

Student’s symptoms significantly impact  social and academic functioning.  The data

indicated that Student experienced significant discord with peers, struggles to make

friends, and has long-standing difficulties with socializing.  academic performance in

school was significantly impacted by  behavioral difficulties; inattention,

hyperactivity, and impulsivity; and difficulties with emotion regulation which contribute

to  being either removed from the classroom or seeking to leave the classroom, as

well as low-to-no effort towards school work.  Contractor Psychologist noted that

Student had engaged in physically aggressive behaviors and had recently threatened

severe harm towards other students. The data indicated that Student displayed notable
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concerns with attention, focus, distractibility, and hyperactivity.  Further monitoring of

these symptoms and consideration of an ADHD diagnosis were recommended. 

Contractor Psychologist’s diagnoses were:

–  Unspecified Bipolar and Related Disorder (insufficient information to make a
more specific diagnosis; history of Explosive Behavior Disorder, Bipolar
Disorder, Mood Disorder NOS and antisocial behaviors);

– Rule Out Oppositional Defiant Disorder, Attention Deficit Hyperactivity
Disorder and Conduct Disorder.

Contractor Psychologist recommended, inter alia, that the PCS-1 multidisciplinary team

(MDT)  consider whether Student met criteria for Special Education services under the

ED category and that Student would benefit from Behavior Support Services and from

academic interventions in the area of Mathematics.    Exhibit P-8.

13. The PCS-1 eligibility team convened on December 17, 2016.  The team

determined that Student met criteria for special education eligibility as a Student with

an Emotional Disturbance disability and that the ED disability impacted 

participation in the general education curriculum in mathematics and emotional, social

and behavioral development.  In a summary of concerns for Emotional, Social and

Behavioral Development, the team noted that Student displayed a pattern of atypical

behaviors,  had the tendency to be withdrawn in group settings,  was aggressive

toward  peers, used profanity, threatened peers, mumbled and moved nervously. 

Exhibit P-39.

14. The PCS-1 IEP team convened to develop Student’s initial IEP on

December 17, 2015.  The IEP identified Mathematics and Emotional, Social and

Behavioral Development as areas of concern.  For Special Education and Related

Services, the IEP provided for 5 hours per week of Specialized Instruction in the general
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education setting and 1 hour per week of Behavioral Support Services outside general

education.  Exhibit R-8.

15. On January 20, 2016, before the initial IEP was implemented at PCS-1,

Student transferred to DCPS-PCS.  Testimony of Mother, Exhibit P-19.

16. DCPS-PCS decided to implement Student’s initial IEP from PCS-1.   When

Student first arrived at DCPS-PCS ,  adjustment was okay.   had some infractions

in the classroom and some, mostly verbal altercations.  Testimony of SEC 1.

17. After Student transferred to DCPS-PCS, SEC-1 made several attempts to

hold a 30-day IEP review meeting with Mother.  An IEP team meeting was scheduled for

March 15, 2016.  Mother did not show up for the meeting.  At the beginning of the 2016-

2017 school year, SEC-1 again attempted to schedule an IEP team meeting for Student. 

However, the meeting had to be rescheduled a couple of times because Mother did not

appear or requested to reschedule the meeting.  Testimony of SEC-1. 

18. Student’s end-of-year grades for the 2015-2016 school year at DCPS-PCS

were F’s in all courses, except a C in Math and an A in Physical Education.    science

teacher reported that Student’s inconsistent attendance and inability to meet behavioral

expectations held  back. Exhibit P-20.

19. Student’s Social, Emotional and Behavioral Development progress report

for the last advisory period of the school year stated that Student’s progress was

Inconsistent.  The counselor reported that Student had a number of aggressive thoughts

about peers who had wronged  in some manner, but  had done a good job in

addressing these thoughts in counseling and not acting on them, and that  had

successfully utilized the mediation process.  The counselor wrote that Student continued

to require support in identifying appropriate and inappropriate behaviors to establish
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healthy peer relationships.  Exhibit P-7.

20. At the end of the 2015-2016 school year, Student needed to attend summer

school to make up a couple of classes  did not complete at DCPS-PCS.  Student went

to summer school for about a week and then stopped attending.  With Mother’s

agreement, Student was retained in Grade for the 2016-2017 school year because  did

not complete summer school.  Testimony of SEC 1.

21. Student returned to DCPS-PCS for the 2016-2017 school year.  At Back-to-

School night in September, a date was set for an IEP team meeting for Student.  The

meeting had to be rescheduled a couple of times to accommodate Mother.  The IEP

meeting was eventually convened on November 15, 2016.  Testimony of SEC 1.

22. In the 2016-2017 school year, Student has been eating lunch with SOCIAL

WORKER in her office.  This was because Student was repeating Grade and  did not

feel comfortable having lunch in the school cafeteria with the students from  grade

who were younger than   Social Worker has used the time to provide counseling to

Student about  concerns.  Testimony of SEC 1. 

23. Student was suspended from school in October 2016 following an incident

when  allegedly inappropriately touched another Student.  There was a manifestation

determination review (MDR) meeting concerning this incident at DCPS-PCS on October

24, 2016.  Testimony of Mother, Testimony of SEC 1, Exhibit P-30.  (The determination

made by the MDR team is not at issue in this case.)

24. The school social worker at City School 3 conducted a Functional

Behavioral Assessment (FBA) of Student in January 2015.  Student’s  BIP was developed

on January 30, 2015.  Exhibits R-5 and R-6.  Student’s case manager at DCPS-PCS also

conducted an FBA of Student in February and March 2016 and developed a BIP for
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Student.  Exhibit P-1.

25. On October 31, 2016, SCHOOL COUNSELOR emailed the teachers in

Student’s grade at DCPS-PCS that Student had been placed on a “success plan” to track

 class attendance, transitions with an escort, work completion, and appropriate

language and behavior.  The teachers were instructed to jot down on a tracking form

whether Student complied with expectations.  School Counselor stated that she would

award Student merit points for good days.  Exhibit P-3.

26. On November 2, 2016, DCPS-PCS developed a Safety Plan for Student. 

The plan provided for Student to always have an adult escort for transitions, and lunch. 

Exhibit P-2.

27. The respective parties’ witnesses were not in agreement about what

happened at the November 15, 2016 IEP team meeting.  Mother and Petitioner’s

Counsel attended the meeting.  It is undisputed that Mother wanted a smaller class size

for Student and that she proposed that DCPS place Student at NONPUBLIC SCHOOL 1

and that SEC 1 and School Support Liaison informed Mother at the meeting that in

order to change Student’s placement from City School 3 to a private special education

school, written justification would have to be sent to the DCPS central office for review. 

It is also undisputed that there was discussion at the meeting about providing a

dedicated aide to Student.  Mother testified that all team members agreed that Student

needed a dedicated aide.  This is supported by the DCPS IEP team meeting notes. 

Exhibit P-29.  However, SEC 1 and School Support Liaison testified that Mother said

that having a dedicated aide would be only a “band-aid” solution and that Mother did

not want the dedicated aide for Student.  School Support Liaison testified that she told

the team that DCPS does not have a dedicated aide for preventive behavior.  Mother also



15

testified that she said at the meeting that a dedicated aide would be only a band-aid and

that Student’s need was for smaller class size.  With regard to the dedicated aide

discussion, I found SEC 1's and School Support Liaison’s testimony to be more credible

that there was not agreement among the IEP team that Student required a dedicated

aide.  Testimony of SEC 1, School Support Liaison and Mother.

28. At the IEP team meeting, Social Worker reported that Student was actually

receiving about 7.5 hours per week of Behavioral Support Services at DCPS-PCS, not the

one hour per week specified on his PCS-1 IEP.  She recommended that Student could

benefit from 32 hours per month of counseling based upon what  was receiving and

requiring at DCPS-PCS.  Exhibit P-29.  The IEP team agreed that Student’s IEP should

reflect the amount of Behavioral Support Services Student was then receiving from

Social Worker.  Testimony of School Support Liaison.

29. At the conclusion of the November 15, 2016 IEP meeting, Student’s IEP

was left in draft form so that a Least Restrictive Environment (LRE) referral could be

made to DCPS’ central office.  After receiving DCPS’ input, the IEP team would

reconvene to finalize the IEP and determine Student’s location of services.  SEC 1

completed the LRE referral for Student.  This was an electronic submission and no

paperwork was generated.  A DCPS LRE specialist scheduled dates to go to DCPS-PCS to

conduct an observation of Student.  This did not occur because Student was hospitalized

at PSYCHIATRIC HOSPITAL.  Testimony of School Support Liaison.  DCPS-PCS has

been waiting to get Student’s records from Psychiatric Hospital before completing 

IEP.  Those records were first provided by Mother as part of her prehearing disclosure

package on February 1, 2017.   Testimony SEC 1.

30. Student was hospitalized at Psychiatric Hospital from December 12 to 19,
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2016 following a verbal altercation with Mother and  threatening to kill self when

Mother accused  allegedly falsely, of improperly touching    

Student’s discharge diagnoses were Persistent Mood (affective) Disorder; Major

Depressive Disorder, single episode; Suicidal ideation and ADHD.  Exhibit P-61. 

Student returned to school at DCPS-PCS on December 20, 2016.  Exhibit R-11.

31. Student has been offered admission to Nonpublic School 2.  In the division

where Student would be placed, there are seven students from three different grades. 

The self-contained classroom is taught by a first year teacher who has met the

requirements for certification in special education and is awaiting certification from

OSSE.  Students transition to lunch, a behavior support class with a behavior specialist,

music class and physical education.  The school has a licensed therapist counselor on

site every day.  Testimony of Head of School.

32. Nonpublic School 2 holds a current certificate of approval (COA) from

OSSE.  There are no typically developing children enrolled in the school.  The annual

tuition is around $25,000.  Testimony of Head of School.

CONCLUSIONS OF LAW

Based upon the above Findings of Fact and argument and legal memoranda of

counsel, as well as this hearing officer’s own legal research, my Conclusions of Law are

as follows:

Burden of Proof

As provided in the  D.C. Special Education Student Rights Act of 2014, the party

who filed for the due process hearing, the Petitioner in this case, shall bear the burden of

production and the burden of persuasion, except that where there is a dispute about the

appropriateness of the student’s IEP or placement, or of the program or placement
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proposed by DCPS, the District shall hold the burden of persuasion on the

appropriateness of the existing or proposed program or placement; provided that the

Petitioner shall retain the burden of production and shall establish a prima facie case

before the burden of persuasion falls on the District. The burden of persuasion shall be

met by a preponderance of the evidence.  See D.C. Code § 38-2571.03(6).

Analysis

A.  Child-Find

– Did DCPS violate its IDEA child-find obligations and deny Student a FAPE by
failing to ensure that Student was located, identified, referred appropriately, and
comprehensively evaluated for special education eligibility going back to 
kindergarten school year?

– Did DCPS deny Student a FAPE by failing to find  eligible for special
education and related services and ensure that an appropriate IEP was developed
for  in the 2013-2014 school year at City School 2 and in the 2014-2015 school
year at City School 3?

i.   Failure to Evaluate

Mother first alleges that DCPS violated its child-find obligations under the IDEA

by not ensuring that Student was evaluated for special education eligibility as early as

 kindergarten year with DCPS.  DCPS asserts that Petitioner’s child-find claims,

dating back more than two years before the Parent filed her due process complaint, are

time-barred by the IDEA’s two-year statute of limitations.

Under the IDEA, states, as well as the District of Columbia, that receive federal

educational assistance must establish policies and procedures to ensure that a FAPE is

made available to disabled children.  Reid v. District of Columbia, 401 F.3d 516, 519

(D.C.Cir. 2005).  Under the Act’s child-find requirement, the District must “ensure that

‘[a]ll children with disabilities residing in the [District] . . .  who are in need of special

education and related services are identified, located, and evaluated.’” Scott v. District
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of Columbia, 2006 WL 1102839, at 8 (D.D.C. Mar. 31, 2006) (quoting Reid); 20 U.S.C. §

1412(a)(3).  “As soon as a child is identified as a potential candidate for services, DCPS

has the duty to locate that child and complete the evaluation process.” Long v. District

of Columbia, 780 F.Supp.2d 49, 56 (D.D.C.2011).  The District must conduct initial

evaluations to determine the student’s eligibility for special education services “within

120 days from the date that the student was referred [to DCPS] for an evaluation or

assessment.” Id. (quoting former D.C. Code § 38–2561.02(a)).  Once the eligibility

determination has been made, the District must conduct a meeting to develop an IEP

within 30 days.  34 CFR § 300.323(c)(1);  G.G. ex rel. Gersten v. District of Columbia,

924 F.Supp.2d 273, 279 (D.D.C.2013).

The U.S. Department of Education’s long-standing position is that a parent’s

request for an eligibility evaluation does not automatically precipitate the obligation of

the LEA to conduct the evaluation. Rather, an LEA must conduct an evaluation without

undue delay only if the LEA suspects that the child has a disability and is in need of

special education and related services.  See Letter to Anonymous, 21 IDELR 998 (OSEP

1994).  The LEA’s duty to conduct an initial evaluation is triggered when the LEA has

reason to suspect a disability and reason to suspect that special education services may

be needed to address that disability.  See Board of Education of Fayette County v. L.M.,

45 IDELR 95 (E.D.Ky. 2006).  “A suspicion connotes a relatively low threshold.”  Id.  A

state or LEA “shall be deemed to have knowledge that a child is a child with a disability

if [among other things] . . . the behavior or performance of the child demonstrates the

need for such services.” Dep’t of Educ., State of Hawaii v. Cari Rae S., 158 F. Supp. 2d

1190, 1194 (D. Haw. 2001) (citing 20 U.S.C. § 1415(k)(8)(B)(ii)).

Parent contends that Student should have been evaluated for special education
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eligibility as early as  kindergarten school year in DCPS.  Although Mother testified

that Student has had behavior problems since pre-kindergarten, she offered no

probative evidence that DCPS had reason to suspect that Student had an IDEA disability

at that young age.  With regard to academic challenges, Mother reported to Contractor

Psychologist that Student had been displaying increasing difficulty since 3rd grade.  See

Exhibit P-8.  The earliest date when Student should have been evaluated, specified by

Petitioner’s Expert, Special Education Advocate, was in spring 2014, when Mother first

requested City School 2 to conduct an evaluation.  I find that Mother did not meet her

burden of proof that DCPS had a reason to suspect that Student had a disability before

that time.

DCPS has asserted, as an affirmative defense, that Petitioner’s child-find claims

are barred by the IDEA’s two-year statute of limitations.  See 34 CFR § 300.511(e).  The

U.S. District Court for the District of Columbia observed in Damarcus S. v. District of

Columbia, 190 F.Supp.3d 35 (D.D.C. 2016), that the IDEA establishes a filing deadline,

requiring that a due process hearing be requested “within 2 years of the date the parent

or agency knew or should have known about the alleged action that forms the basis of

the complaint.” Id. at 43.  As the Court pronounced in Damarcus S., so long as the

complaint is filed within two years of the known or should have known (KOSHK) date,

Petitioner is entitled to full relief for that injury.  Therefore, the statute of limitations

inquiry should focus upon the particular deficiency asserted, and the parent’s ability to

recognize it.  See id. at 45.

In the present case, when City School 2 officials decided not to proceed with

Student’s eligibly evaluation in April 2014, it does not appear that either the school

officials or the parent knew that under the IDEA case law and OSEP guidance which I
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cite above, the District’s duty to conduct an eligibility evaluation of Student was

triggered when DCPS had reason to suspect a disability and that a  suspicion connotes a

relatively low threshold.  See L.M., supra.  However, the following school year, when

City School 3 also refused to evaluate Student, Mother was present at the January 15,

2015 MDT meeting and, according to SEC 2, participated in a “spirited discussion.” 

Mother said at the meeting that it was a better idea to proceed with the IDEA process. 

Therefore, I find that by January 15, 2015, Mother knew, or should have known, that the

school officials’ refusal to proceed with the evaluation process entitled her to seek relief

through an administrative due process hearing.  Cf. Damarcus S., supra (parents had

notice of an allegedly deficient IEP by the time they complained to the school about it.)  

Petitioner’s due process complaint was filed on November 21, 2016, within two years of

the KOSHK date.  I conclude that Petitioner’s child-find claims, arising from the schools’

failures to evaluate Student upon her request, are therefore not time-barred.

I further find that by the time Mother requested that Student be evaluated on

April 29, 2014, the City School 2 staff had reason to suspect Student had an ED

disability and to suspect that special education services may be needed to address that

disability.  In the IDEA regulations, Emotional Disturbance is defined to mean a

condition exhibiting one or more of the following characteristics over a long period of

time and to a marked degree that adversely affects a child’s educational performance:

(A) An inability to learn that cannot be explained by intellectual, sensory, or
health factors.

(B) An inability to build or maintain satisfactory interpersonal relationships with
peers and teachers.

(C) Inappropriate types of behavior or feelings under normal circumstances.

(D) A general pervasive mood of unhappiness or depression.
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(E) A tendency to develop physical symptoms or fears associated with personal or
school problems.

See 34 CFR § 300.8(c)(4)(i).

The hearing record demonstrates that on April 29, 2014, when Mother made her

initial referral, Student demonstrated inappropriate types of behaviors at school as well

as an inability to build or maintain satisfactory interpersonal relationships.  In City

School 2's Analysis of Existing Data, it was reported, inter alia, that Student struggled

with numbers and operations with fractions, measurement and data and geometry and

that  received “high ratings” in difficulties getting along with other children and for

behavioral difficulty and emotional difficulties.  BSC Social Worker, who conducted a

diagnostic assessment of Student at the school, reported on May 14, 2014 that she was

told by the school social worker that Student was one of the hardest kids in the building

to work with, that when Student was upset  would grab whatever was close and hit

people with it, and that Student had thrown chairs at people.  BSC Social Worker

diagnosed Student with Intermittent Explosive Disorder and Mood Disorder Not

Otherwise Specified.

Based on this record – the concerns communicated by Mother, the Analysis of

Existing Data, the school social worker’s concerns and BSC Social Worker’s assessment

and diagnoses, I find that by spring 2014, DCPS had reason to suspect Student had an

ED disability and to suspect that special education services may be needed to address

that disability.  The BSC social worker also reported a possible diagnosis of ADHD for

Student.  Taken with the Student’s documented behavioral and emotional difficulties, I

find that DCPS also had reason to suspect the possibility that Student might have an

Other Health Impairment (OHI-ADHD) disability.  See 34 CFR § 300.9.  These reasons
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for suspicion, along with Mother’s evaluation requests, triggered DCPS’ duty to ensure

that Student was evaluated for special education eligibility.  I conclude that Petitioner

has met her burden of persuasion that DCPS violated the IDEA’s child-find mandate by

not completing an initial eligibility evaluation of Student upon the parent’s referral in

spring 2014.

A failure to evaluate a child in a timely manner is a procedural violation of the

IDEA.  See, e.g., Idea Pub. Charter Sch. v. District of Columbia, 374 F. Supp. 2d 158, 167

(D.D.C. 2005).  )  Procedural violations may only be deemed a denial of FAPE if the

procedural inadequacies—

(i) Impeded the child’s right to a FAPE;

(ii) Significantly impeded the parent’s opportunity to participate in the
decision-making process regarding the provision of a FAPE to the parent’s child;
or

(iii) Caused a deprivation of educational benefit.

34 CFR § 300.513(a)(2).  See, also, Brown v. District of Columbia, 179 F. Supp. 3d 15,

(D.D.C. 2016)   “[t]here must be some rational basis to believe that procedural

inadequacies compromised the pupil’s right to an appropriate education, seriously

hampered the parents’ opportunity to participate in the [IEP] formulation process, or 

caused a deprivation of education benefits.”  Id. at 25–26 (citations and internal

quotations omitted.)  As explained below, I find that the evidence establishes that if

Student had been comprehensively evaluated in spring 2014, it is probable that 

would have been determined eligible for special education services.  Therefore, I find

that the failure-to-evaluate procedural violation impeded Student’s right to a FAPE,

caused a deprivation of educational benefit and impeded Mother’s opportunity to

participate in the decision making process regarding the provision of FAPE to her 



23

ii.   Failure to Determine Eligible

Petitioner also alleges that DCPS denied Student a FAPE by failing to find 

eligible for special education and related services, and to ensure that an appropriate IEP

was developed for  in the 2013-2014 school year at City School 2 and in the 2014-

2015 school year at City School 3.  It is not disputed that after Student enrolled in PCS-1

at the beginning of the 2015-2016 school year,  was determined eligible for special

education as a child with an Emotional Disturbance.  However, the parent’s burden here

was to prove that if Student had been evaluated upon her earlier requests in April and

November 2014,  would have been determined eligible then.

The term “child with a disability” is defined in the IDEA regulations as a  child

evaluated in accordance with 34 CFR  §§ 300.304 through 300.311 as a child . . . having

one or more defined disabilities, “and who, by reason thereof, needs special education

and related services.”  34 CFR § 300.8(a), (b).  It is up to each state to develop criteria to

determine whether a child has a disability.  See U.S. Department of Education,

Assistance to States for the Education of Children with Disabilities, 71 Fed. Reg. 46579,

46648 (August 14, 2006).

At the due process hearing, Parent did not offer expert evidence on whether in

the 2013-2014 or 2014-2015 school years, Student met criteria for ED or another IDEA

disability.  Special Education Advocate, the parent’s expert in special education, opined

that Student should have been evaluated upon Mother’s earlier requests to City School 2

and to City School 3, but she did not offer an opinion on whether Student would have

met eligibility criteria if  had been evaluated.  Petitioner offered as exhibits written

assessments from BSC dated May 14, 2014 and from the District of Columbia

Department of Behavioral Health (DBH) dated May 11, 2015.  The BSC Assessment
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reported that Student had mood swings, anger, impulsivity, propensity for aggression,

and trouble connecting with peers.  The DBH Treatment Plan reported that Student had

mood swings, anger, impulsivity and propensity for anger.  Because no one from BSC or

DBH was called to testify at the due process hearing, I admitted these documents as

Student’s documented health records, but not for the truth of the statements they

contained.  Notwithstanding, these reports are consistent with Contractor Psychologist’s

December 2015 comprehensive psychological report, in which she found that Student

displayed substantial emotional and behavioral concerns, including aggression,

opposition, defiance, rule-breaking behaviors, inattention, hyperactivity and had

long-standing difficulties with socializing.

DCPS does not dispute that Contractor Psychologist’s evaluation supports an ED

disability classification for Student.  Based upon the similar descriptions of Student’s

emotional and behavioral concerns in the earlier 2014 BSC report and 2015 DBH report,

I conclude that it is more likely that not that if Student had been comprehensively

evaluated when first requested by Mother in April 2014,  would have been determined

eligible for special education services, as  eventually was when evaluated at PCS-1 in

December 2015.  If City School 2 had agreed to evaluate Student upon Mother’s April

29, 2014 request, DCPS would have been allowed up to 120 days to complete the

eligibility determination process, so long as it ensured that an IEP was timely developed

for Student for the 2014-2015 school year.  See former D.C. Code § 38–2561.02(a);

Leggett v. District of Columbia, 793 F.3d 59, 70 (D.C. Cir. 2015)  (requirement to have

IEP in place by the beginning of the school year).  I find, therefore, that Petitioner has

met her burden of persuasion that Student should have been determined eligible for

special education by the end of the 2014 summer break.  I conclude that DCPS denied
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Student a FAPE by not ensuring that  had an appropriate IEP in place by the

beginning of the 2014-2015 school year.

B.   Behavior Intervention Plan

Did DCPS deny Student a FAPE by failing to conduct a functional behavioral
assessment and develop a behavior intervention plan after repeated requests
from Petitioner to do so and after Student’s behavior continued to change and
deteriorate?

Petitioner alleges that DCPS denied Student a FAPE by not ensuring that  had

a behavior intervention plan (BIP).  The IDEA requires that, in the case of a student

whose behavior impedes his learning or that of others, the IEP team consider the use of

positive behavioral interventions and supports, and other strategies, to address that

behavior.  See 20 U.S.C. § 1414(d)(3); 34 CFR § 300.324(a)(2)(i).  An LEA’s failure to

complete a Functional Behavioral Assessment and Behavior Intervention Plan, when

warranted, will constitute a denial of a FAPE.  See, e.g., Long v. District of Columbia, 

780 F.Supp.2d 49, 61 (D.D.C.2011).

In her written closing, Petitioner’s Counsel asserts that Petitioner’s Expert,

Special Education Advocate, testified that Student was in “desperate need” of a BIP at

DCPS-PCS and that  did not have one.  Special Education Advocate was mistaken in

her belief that Student did not have a BIP.  The school social worker at City School 3

conducted a Functional Behavioral Assessment (FBA) of Student in January 2015. 

Student’s BIP was developed on January 30, 2015.  Student’s case manager at DCPS-

PCS also conducted an FBA of Student in February and March 2016 and developed a

BIP for Student.  On October 31, 2016, School Counselor developed a new behavior plan,

described as a “Success Plan” for Student so that  could earn merits points for desired

behaviors.  I find that Petitioner has not met her burden of proof that DCPS failed to



26

develop a Behavior Intervention Plan for Student.

C.   Revision of Student’s IEP at DCPS-PCS

Did DCPS deny Student a FAPE by failing to have in place an appropriate IEP
including a Behavior Intervention Plan, from the time of Student’s enrollment in
DCPS-PCS in  January 2016 until the present and by failing to develop, adopt
and/or implement an appropriate IEP and Behavior Intervention Plan that
addressed all of Student’s issues, in that, 

A. The IEP did not contain services appropriate to meet Student’s special
education needs including appropriate specialized instruction, related
services, accommodations, supplemental support services and goals;

B. Student’s IEP team failed to review or revise the January 2015 Behavior
Intervention Plan, with the inclusion of the parent or appropriately
address Student’s worsening behavior issues?

Did DCPS deny Student a FAPE beginning in January 2016 by failing to offer
Student placement in a program that could provide Student with a FAPE?

Did DCPS deny Student a FAPE by failing to issue a Prior Written Notice
informing Petitioner of the placement for Student in an appropriate program and
describing what options had been considered, thereby depriving Petitioner of the
ability to meaningfully participate and make meaningful decisions concerning
Student’s education?

Did DCPS, in November 2016, deny Student a FAPE by delegating the placement
and Least Restrictive Environment determination/ decision to a DCPS team that
did not include Petitioner or individuals knowledgeable about Student?

Did DCPS deny Student a FAPE by failing to ensure that  was provided a
dedicated one-on-one aide in  IEP?

Student alleges that DCPS denied Student a FAPE by failing to develop an

appropriate IEP for  from the time  transferred to DCPS-PCS in January 2016. 

Student was first determined eligible for special education by the PCS-1 MDT team on

December 17, 2015.  On January 19, 2016, the PCS-1 IEP team completed Student’s

initial IEP.  The next day, on January 20, 2016, Student began attending DCPS-PCS, for

which DCPS is the LEA. 

I address first whether DCPS was required to develop a new IEP for Student
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when  transferred to DCPS-PCS.  For students who transfer between LEAs within the

same state, the IDEA requires:

If a child with a disability (who had an IEP that was in effect in a previous public
agency in the same State) transfers to a new public agency in the same State, and
enrolls in a new school within the same school year, the new public agency (in
consultation with the parents) must provide FAPE to the child (including services
comparable to those described in the child’s IEP from the previous public
agency), until the new public agency either—

(1) Adopts the child’s IEP from the previous public agency; or

(2) Develops, adopts, and implements a new IEP that meets the applicable
requirements in §§300.320 through 300.324.

34 CFR § 300.323(e).  In January 2016, when Student transferred from PCS-1 to DCPS-

PCS, for which DCPS is the LEA, DCPS-PCS adopted and implemented Student’s just

completed final IEP from PCS-1. This was both lawful and appropriate because PCS-1

had evaluated Student in December 2015 and the IEP had been completed the day

before Student started at DCPS-PCS.  Petitioner’s complaint that DCPS did not ensure

that DCPS-PCS immediately revised Student’s IEP or changed  educational

placement is without merit.

DCPS-PCS held its first IEP meeting for Student on November 15, 2016. 

Petitioner alleges that Student was denied a FAPE because there was no meeting to

revise Student’s IEP before that date.  DCPS responds that DCPS-PCS attempted to hold

an IEP review meeting in March 2016, but that Mother failed to attend and that the IEP

meeting in the 2016-2017 school year was likewise delayed because of scheduling

difficulties with Mother.

The hearing evidence establishes that after Student transferred to DCPS-PCS,

SEC-1 made several attempts to hold a 30-day IEP review meeting with Mother and that

an IEP team meeting was scheduled for March 15, 2016.  Mother admitted that she did
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not show up for the meeting.  At the beginning of the 2016-2017 school year, SEC-1

again attempted to schedule an IEP team meeting for Student.  However, the meeting

had to be rescheduled a couple of times because Mother did not appear or requested to

reschedule the meeting.  The IEP review meeting was eventually held on November 15,

2016 and both Mother and Petitioner’s Counsel attended.

The IDEA mandates that an LEA must ensure that the IEP team reviews the

child’s IEP periodically, but not less than annually, to determine whether the annual

goals for the child are being achieved and revises the IEP, as appropriate.  See 34 CFR §

300.324(b).  See, also, D.S. v. District of Columbia, 699 F. Supp. 2d 229 (D.D.C. 2010)

(“Because the IEP must be ‘tailored to the unique needs’ of each child, Bd. of Educ. v.

Rowley, 458 U.S. 176, 181, 102 S.Ct. 3034, 73 L.Ed.2d 690 (1982), it must be regularly

revised in response to new information regarding the child’s performance, behavior, and

disabilities.” Id. at 234 (citing 20 U.S.C. §§ 1414(b)-(c).)

DCPS-PCS’ November 15, 2016 IEP review meeting was held less than 10 months

after Student’s initial IEP was developed at PCS-1.  But for Mother’s not making herself

available, DCPS-PCS would have convened an IEP review meeting for Student as early

as March 2016.  The IDEA does not permit an LEA to convene an IEP meeting without

ensuring that parents are afforded meaningful participation in the development of their

child’s IEP.  See, e.g. Lofton v. District of Columbia, 7 F. Supp. 3d 117, 124 (D.D.C.

2013).  Here, I find that DCPS-PCS acted appropriately and in good faith in attempting

to secure Mother’s attendance at Student’s IEP team meeting, even if that resulted in

delaying the IEP meeting.  I conclude that Petitioner has not met her burden of proof

that DCPS denied Student a FAPE by not ensuring that DCPS held an IEP review

meeting before November 15, 2016.
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Petitioner’s claim that DCPS-PCS failed to develop and implement an appropriate

Behavior Intervention Plan (BIP) is discussed above.  The record establishes that DCPS-

PCS did develop BIPs for Student and there was no probative evidence that the plans

were inappropriate or not implemented. 

Petitioner next contends that the IEP discussed at the November 15, 2016 IEP

meeting was inappropriate for Student because, inter alia, DCPS delegated the

placement and Least Restrictive Environment determination/decision to a DCPS team

that did not include Petitioner or individuals knowledgeable about Student and the draft

IEP did not provide for a one-on-one dedicated aide for Student.  Mother’s complaint is

premature.  At the time Mother filed her due process complaint, the IEP team had not

completed revision of Student’s IEP.  Notably, Mother stated at the November 15, 2016

IEP meeting that she wanted Student’s placement changed from the general education

setting at DCPS-PCS to Nonpublic School 1, a private school that served only students

with disabilities.  The IEP team agreed to make a Least Restrictive Environment (LRE)

referral to DCPS’ central office and to reconvene to finalize the IEP after receiving DCPS’

input.  The follow-up IEP meeting did not occur before Petitioner filed her due process

complaint on November 21, 2016.

Where, as here, it is undisputed the IEP team did not complete the revision of

Student’s IEP at the first meeting, the Petitioner was untimely in seeking a hearing

officer determination of IEP appropriateness.  See, e.g., C.G. ex rel. A.S. v. Five Town

Cmty. Sch. Dist., 513 F.3d 279, 286 (1st Cir. 2008) (If the parents have initiated the

adversary process in advance of the development of a final IEP—it makes very little

sense to consider only the latest version of the IEP); S.S. ex rel. Shank v. Howard Rd.

Academy, 585 F.Supp.2d 56 (D.D.C.2008) (measure and adequacy of an IEP can only
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be determined as of the time it is offered to the student.)  SEC 1 declared in her hearing

testimony that as soon as Mother could be available, the school would reconvene

Student’s IEP meeting.  Therefore, I will dismiss without prejudice Petitioner’s claims

concerning the inappropriateness of the IEP discussed at the November 15, 2016 IEP

meeting and order DCPS to ensure that the revised IEP is completed without delay.

Finally, there is no merit to Mother’s allegation that DCPS denied Student a

FAPE by delegating the placement and Least Restrictive Environment

determination/decision to a DCPS team that did not include Petitioner or her

representatives.  As School Support Liaison explained, the parent requested at the IEP

meeting that Student be placed at Nonpublic School 1.  Nonpublic School 1 is a special

education day school and provides a more restrictive environment than DCPS-PCS. 

DCPS’ policy in such cases is for a student’s current school to make an “LRE Referral” to

DCPS.  DCPS will then review student’s file, make a classroom observation and obtain

teacher input.  Based upon that information, DCPS will make a recommendation to the

IEP team on whether the student requires a more restrictive environment.

The IDEA requires that every LEA ensure that to the maximum extent

appropriate, student with disabilities are educated with children who are nondisabled. 

See 34 CFR § 300.114(a)(2).  The educational placement decision must be made the IEP

team, including the parents.  See 34 CFR § 300.327.  So long as DCPS limits its role to

making an LRE recommendation and leaves it to the IEP team to decide Student’s 

appropriate educational placement, DCPS-PCS did not violate the IDEA or deny Student

a FAPE by making the LRE referral to DCPS.

Remedy

In this decision, I have determined that DCPS denied Student a FAPE by not
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ensuring that  was timely evaluated following the parent’s request in April 2014 and

by not ensuring that Student had an appropriate IEP for the 2014-2015 school year.  As

the remedy for this violation, Petitioner has requested a compensatory education award

for Student.  Where a parent has established a denial of the education guaranteed by the

IDEA, the hearing officer must undertake “a fact-specific exercise of discretion”

designed to identify those compensatory services that will compensate the student for

that denial.  The proper amount of compensatory education, if any, depends upon how

much more progress a student might have shown if he had received the required special

education services and the type and amount of services that would place the student in

the same position he would have occupied but for the school district’s violations of the

IDEA.  See Walker v. District of Columbia, 786 F.Supp.2d 232, 238-239 (D.D.C.2011)

(citing Reid ex rel. Reid v. District of Columbia, 401 F.3d 516, 519 (D.C.Cir.2005).

The only evidence of the proper amount of compensatory education due Student,

offered by Petitioner, was the opinion of Special Education Advocate that Student

should be compensated with 500 hours of one-on-one tutoring, based upon the failure

of PCS-DCPS to offer Student full-time special education and the failure of DCPS to

ensure that Student was provided specialized instruction “years ago.”  Unfortunately,

this proposed remedy is not tailored to address the denial of FAPE I have found in this

decision, namely, that Student was not provided special education and related services

for the 2014-2015 school year.  In Lee v. District of Columbia, No. 1:15-CV-01802

(APM), 2017 WL 44288 (D.D.C. Jan. 3, 2017), the U.S. District Court recently

pronounced that if a hearing officer finds that she needs more information to make the

required compensatory education assessment, she has at least two options. She can

provide the parties additional time to supplement the record; or, she can order
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additional assessments as needed.  See B.D. v. District of Columbia, 817 F.3d 792, 800

(D.C. Cir. 2016).  This case has already been continued two times to accommodate

witness and counsel availability and a post-hearing briefing schedule.  I do not find it

appropriate to grant another continuance to provide the parties additional time to

supplement the record.  Therefore, unless the parties are able to agree on an appropriate

compensatory education remedy, I will order that DCPS fund an independent

assessment to discern Student’s needs resulting from DCPS’ failure to provide Student

special education and related services for the 2014-2015 school year.

Petitioner also seeks an order for DCPS to fund Student’s placement at Nonpublic

School.  “A hearing officer or court may award relief, including prospective private

placements as well as any other appropriate relief, only when there has been an

actionable violation of IDEA. 20 U.S.C. § 1415(f)(3)(E)(ii)(II); Branham v. District of

Columbia, 427 F.3d 7, 11–12 (D.C.Cir.2005). . . . The issue of prospective placement

generally arises, however, only after the IEP has been properly completed and the

parent wishes to remove the student from the IEP’s recommended location.” Eley v.

District of Columbia, Civ. Action No. 11-309 BAH, 2012 WL 3656471,  (D.D.C. Aug. 24,

2012) (citing N.T. v. District of Columbia, 839 F.Supp.2d 29, 32 (D.D.C.2012)).  

Here, Student’s IEP team, including the parent must complete the revision of 

PCS-1 IEP and determine  educational placement.  Then DCPS may provide a site

selection that is capable of implementing the IEP.  See James v. District of Columbia,

949 F. Supp. 2d 134, 138 (D.D.C. 2013) (upholding DCPS’ right to make school site

selection after IEP team determines the educational placement of the child.)  At the

present stage of the case, before Student’s IEP team has determined his special

education needs and appropriate educational placement, a prospective placement award
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is not warranted.

ORDER

Based upon the above Findings of Fact and Conclusions of Law, it is hereby

ORDERED:

1. Petitioner’s claims regarding the alleged inappropriateness of the
November 2016 IEP are dismissed without prejudice.  Within 15 school
days of the date of this order, DCPS shall ensure that Student’s IEP team at
DCPS-PCS is convened to complete the revision of Student’s IEP and the
determination of  educational placement.  If DCPS is unable to secure
Mother’s participation in this IEP team meeting, DCPS shall fully
document that it has exercised diligence to ensure Mother’s attendance
and participation.  Thereafter, DCPS may proceed with the IEP meeting
without the parent’s participation.  However DCPS must at all times
provide written notification to Mother and her attorney of all IEP team
meetings and shall provide the parent copies of draft IEPs, the completed
IEP and other written notices as required by the IDEA and District of
Columbia law;

2. Petitioner’s request that DCPS be ordered to fund Student’s prospective
placement at Nonpublic School is denied;

3. Petitioner’s request for a compensatory education award is denied without
prejudice.   Unless the parties reach a voluntary agreement on
compensatory education for Student, DCPS shall, within 21 calendar days
of the date of this decision, engage a qualified independent professional,
who is neither an employee of DCPS nor an individual who regularly
testifies for parents at due process hearings, to assess Student and, in
accordance with this decision, discern Student’s compensatory education
needs resulting from DCPS’ failure to provide Student an appropriate IEP
with Specialized Instruction and Related Services for the 2014-2015 school
year and to recommend an appropriate compensatory education award.  If
DCPS and Petitioner are then unable to agree upon an appropriate
compensatory education award, Petitioner may request another,
expedited, due process hearing to seek compensatory education relief,
informed by the recommendations of the independent evaluator;

4. In light of the disposition of the issues in his decision, Petitioner’s oral
motion for sanctions against DCPS is denied and

5. All other relief requested by the Petitioner herein is denied. 
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Date:     February 24, 2017         s/ Peter B. Vaden                      
Peter B. Vaden, Hearing Officer

NOTICE OF RIGHT TO APPEAL

This is the final administrative decision in this matter.  Any party aggrieved by
this Hearing Officer Determination may bring a civil action in any state court of
competent jurisdiction or in a District Court of the United States without regard to the
amount in controversy within ninety (90) days from the date of the Hearing Officer
Determination in accordance with 20 U.S.C. § 1415(I).

cc: Counsel of Record
Office of Dispute Resolution
OSSE - SPED
DCPS Resolution Team




