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DISTRICT OF COLUMBIA
OFFICE OF THE STATE SUPERINTENDENT OF EDUCATION

Office of Dispute Resolution
810 First Street, N.E., 2nd  Floor

Washington, DC 20002

PETITIONERS, on behalf of
 STUDENT,1

Petitioners,

   v.

DISTRICT OF COLUMBIA
 PUBLIC SCHOOLS,

Respondent.

)
)
)
)
)
)
)
)
)
)
)
)
)

       Date Issued: February 20, 2017

       Hearing Officer:  Peter B. Vaden

       Case No:  2016-0195

       Hearing Dates: February 6-7, 2017

       Office of Dispute Resolution, Room 2006
       Washington, D.C. 

HEARING OFFICER DETERMINATION

INTRODUCTION AND PROCEDURAL HISTORY

This matter came to be heard upon the Administrative Due Process Complaint

Notice filed by the Petitioners under the Individuals with Disabilities Education Act, as

amended (the IDEA), 20 U.S.C. § 1400, et seq., and Title 5-E, Chapter 5-E30 of the

District of Columbia Municipal Regulations (D.C. Regs.).  In a prior Hearing Officer

Determination issued January 3, 2016 (Case No. 2015-0326), DCPS was ordered, inter

alia, to determine Student’s eligibility for special education services within 75 calendar

days and, if Student were determined eligible, to develop an initial Individualized

Education Program (IEP) within 30 days.  The Hearing Officer also ordered DCPS to

fund Student’s enrollment at NONPUBLIC SCHOOL through the end of the 2015-2016

school year.
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Student was determined eligible for special education services on July 20, 2016. 

DCPS has funded Student’s enrollment at Nonpublic School through the date of the due

process hearing in the present proceeding.  In their due process complaint, Petitioners

allege that DCPS failed to comply with the timelines in the prior Hearing Officer

Determination and failed to develop an appropriate initial IEP for Student or to offer a

suitable educational placement for the 2016-2017 school year.  The Petitioners seek an

order for DCPS to continue to fund Student’s enrollment at Nonpublic School for the

remainder of the 2016-2017 school year.

Student, an AGE youth, is a resident of the District of Columbia.  Petitioners’ Due

Process Complaint, filed on August 19, 2016, named DCPS as respondent.  The

undersigned hearing officer was appointed on August 22, 2016.  On September 15, 2016,

I convened a prehearing telephone conference with counsel to discuss the hearing date,

issues to be determined and other matters.  The parties convened for a resolution

session on September 9, 2016, which did not result in an agreement. 

The due process hearing in this case was originally set for November 1-2, 2016 to

accommodate the schedule of the Petitioners’ witnesses.  On September 16, 2016, the

Chief Hearing Officer granted the Petitioners’ motion for an extension of the final

decision due date to November 17, 2016.  On October 28, 2016, the Petitioners filed an

amended due process complaint, which resulted in resetting anew all of the hearing

timelines.  The due process hearing was rescheduled for January 11-12, 2017.  By order

entered November 17, 2016, the Chief Hearing Officer granted Petitioners’ request to

extend the final decision due date to January 21, 2017 to accommodate the new hearing

date.  On January 11, 2017, the Petitioners requested a third continuance to allow the

parties to continue settlement discussions.  On January 12, 2017, I granted the
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Petitioner’s continuance request, which was not opposed by DCPS, reset the hearing

date to February 6-7, 2017 and extended the due date for the final decision to February

24, 2017.

The due process hearing was convened before this Impartial Hearing Officer on

February 6-7, 2017 at the Office of Dispute Resolution in Washington, D.C.  The hearing,

which was closed to the public, was recorded on an electronic audio recording device. 

Petitioner MOTHER appeared in person and Petitioners were represented by

PETITIONERS’ COUNSEL and PETITIONERS’ CO-COUNSEL.  Respondent DCPS was

represented by LEA REPRESENTATIVE and by DCPS’ COUNSEL.

Counsel for the respective parties made opening statements. Mother testified

and Petitioners called as additional witnesses NONPUBLIC SPEECH-LANGUAGE

PATHOLOGIST, HEAD OF SCHOOL, NONPUBLIC OCCUPATIONAL THERAPIST,

and EDUCATIONAL CONSULTANT.  DCPS called as witnesses SCHOOL

PSYCHOLOGIST, DCPS SPEECH-LANGUAGE PATHOLOGIST, DCPS SPECIALIST

and ASSISTANT PRINCIPAL.  Petitioners’ Exhibits P-1 through P-44 were admitted

into evidence without objection.  DCPS’ Exhibits R-1 through R-33 were admitted into

evidence without objection.  Exhibit R-34, disclosed before the hearing, was not offered. 

Counsel for the respective parties made closing arguments.  At the request of counsel for

Petitioners, the parties were granted leave until February 10, 2017 to submit

supplemental written closing statements.  Both parties timely filed written submissions.

JURISDICTION

The Hearing Officer has jurisdiction under 20 U.S.C. § 1415(f) and D.C. Regs. tit.

5-E, § 3029.
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ISSUES AND RELIEF SOUGHT

The following issues for determination were certified in the November 11, 2016

Amended Prehearing Order:

A.   Did DCPS deny Student a FAPE by failing to timely find him eligible for
special education services?

B.   Did DCPS deny Student a FAPE by failing to timely develop an IEP and
propose a placement?

C.   Did DCPS deny Student a FAPE by failing to propose an appropriate IEP and
placement, including by proposing an insufficient type and amount of special
education hours, by failing to find Student eligible for Speech and Language
services and to offer Speech and Language services in the IEP, and by proposing
insufficient annual goals in his IEP?

D.   Did DCPS deny Student a FAPE by proposing City School for his location of
educational services?

For relief, the Petitioners request that DCPS be ordered to fund Student’s

continuing nonpublic placement at Nonpublic School for the 2016-2017 school year.

The January 3, 2016 Hearing Officer Determination

Student was unilaterally placed at Nonpublic School at the beginning of the 2014-

2015 school year.  In an earlier settlement agreement with the Parents to resolve a due

process complaint they filed in May 2014, DCPS agreed to fund Student’s enrollment at

Nonpublic School from the start of the 2014-2015 school year.  In January 2015, a DCPS

eligibility team determined that Student was not eligible for special education services. 

On October 2, 2015, the Parents filed their due process complaint against DCPS in Case

No. 2015-0326, seeking a determination that DCPS had denied Student a free

appropriate public education (FAPE) by not finding him eligible and developing an IEP

for him.  Following a due process hearing on December 9-10, 2015, Hearing Officer

Coles B. Ruff issued a Hearing Officer Determination on January 3, 2016 (the January 3,
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2016 HOD), in which he determined that the evidence did not establish Student’s

eligibility, but that DCPS had failed to comprehensively evaluate Student in all areas of

suspected disabilities.  Hearing Officer Ruff ordered, inter alia, that DCPS conduct a

comprehensive eligibility evaluation of Student and, within 75 days of the order,

convene a multidisciplinary team to determine Student’s eligibility.  Hearing Officer

Ruff also ordered DCPS to fund Student’s enrollment at Nonpublic School until DCPS

completed its new evaluation of Student and the development of an initial IEP, if

Student were determined eligible.  Exhibit P-11.   In the prehearing conference in the

present case, counsel agreed that I may adopt findings of fact made by Hearing Officer

Ruff in the January 3, 2016 HOD.

FINDINGS OF FACT

After considering all of the evidence admitted at the due process hearing in this

case, as well as the arguments and legal memoranda of counsel, this hearing officer’s

Findings of Fact are as follows:

1. Student is an AGE resident of the District of Columbia, where  resides

with Petitioners.  Testimony of Mother.  Student is eligible for special education and

related services as a student with Multiple Disabilities based upon concomitant Specific

Learning Disability (SLD) and Other Health Impairment (Attention Deficit-

Hyperactivity Disorder) impairments.  Exhibits P-24, P-25.

2. Since the 2014-2015 school year, Student has attended Nonpublic School. 

Testimony of Mother.  DCPS has funded Student’s tuition and related expenses at the

private school, initially pursuant to an agreement with the Parents and subsequently

pursuant to Hearing Officer Ruff’s order in Case No. 2015-0326.  DCPS is currently

funding Student’s attendance at Nonpublic School pursuant to the IDEA’s stay-put
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provision.  See 34 CFR § 300.518(a).  Representation of counsel.

3. In the January 3, 2016 HOD, Hearing Officer Ruff ordered that DCPS

complete a new initial eligibility evaluation of Student and convene an eligibility

committee meeting to determine his special education eligibility within 75 calendar

days, that is by March 18, 2016.  Exhibit R-8.  On February 4, 2016 DCPS convened a

meeting with Mother and her attorney and Nonpublic School representatives to decide

what assessment would be conducted.  The committee agreed to move forward with the

evaluation to include a comprehensive psychological evaluation in the area of education,

a speech and language evaluation and an Occupational Therapy (OT) evaluation. 

Exhibit R-10.

4. DCPS’ psychological evaluation report was completed on March 20, 2016. 

Exhibit R-12.  The OT evaluation report was completed on March 30, 2016.  Exhibit R-

14.  The Speech and Language evaluation report was completed on May 26, 2016. 

Exhibit R-15.

5. In her March 20, 2016 psychological evaluation report, School

Psychologist reported that Student’s overall cognitive abilities fell in the Average range. 

 score on the processing speed skills subscale were in the Extremely Low range. 

Student’s academic achievement varied across subtests from the Low to Average range. 

 math fluency fell within the Low range.  On the Conners scale for assessing ADHD

and the Behavior Rating Inventory of Executive Function (BRIEF), the respondents

reported that Student struggled with attention, impulsivity and executive functioning,

including problems with self-monitoring, working memory and cognitive shifting.  

teacher’s response to the Behavioral Assessment Scale for Children (BASC-3) indicated

significant problems with paying attention, listening well, staying focused and
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organized, making careless mistakes, disrupting others, having poor self-control and not

waiting  turn.  School Psychologist conducted classroom observations and noted that

Student was easily distracted by  peers and required repeated teacher interventions

to stay on task.  School Psychologist reported that the most significant educational

impact on Student was in the area of written language.   writing lacked organization

and  frequently made careless errors.  School Psychologist reported that the test

results indicated that Student qualified for special education services as a student with

Multiple Disabilities, specifically SLD and OHI.  Exhibit R-12.

6. In the March 30, 2016 Occupational Therapy Assessment Report, the

DCPS occupational therapist reported that Student presented with deficits in the areas

of fine motor integration, visual perception, motor coordination and fine motor

precision skills.  These deficits could have an impact on Student’s ability to copy, 

ability to form letters with correct size and his ability to control  writing tool when

trying to form smaller letters and numbers.  Exhibit R-14.

7. The DCPS speech-language pathologist reported in her May 26, 2016

Speech and Language Reevaluation report that overall, Student’s pragmatic language,

fluency, articulation/phonology and vocal parameters of intensity (volume), pitch, and

rate were judged to be within normal limits.   receptive vocabulary was found to be

below average, but the evaluator cautioned that Student’s receptive language abilities

were likely higher than the measure indicated.  Rapid symbolic naming was also below

average.  Receptive and expressive language abilities were with the average range. 

Exhibit R-15.

8. On May 10, 2016, Petitioners’ Co-Counsel wrote an attorney for DCPS to

ask when a meeting would be convened to review DCPS’ assessments of Student. 
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Exhibit P-19.   DCPS responded the same day to inquire for dates when the Parents were

available to meet.  On May 24, 2016, the Parent’s attorney proposed June 6, 2016 for the

meeting.  DCPS responded on May 31, 2016 that the speech and language evaluation

report had been completed and proposed three days in late June for the eligibility

committee meeting.  The parents were not available on those dates.  Ultimately there

was an agreement between DCPS and the Parents’ attorneys to hold the eligibility

committee meeting on July 20, 2016.  Exhibit R-22.

9. An eligibility committee meeting for Student was convened at DCPS’

Central Office on July 20, 2016.  At the meeting, Student was determined to be eligible

for special education and related services with the MD disability classification.  Exhibits

P-24, P-25.  Mother agreed with the eligibility determination.  Testimony of Mother.

10.  On August 1, 2016, following the July 20, 2016 eligibility determination,

DCPS sent a draft IEP for Student to Petitioners’ Counsel.  DCPS proposed holding

Student’s initial IEP team meeting on August 9, 10, 11 or 12, 2016.  The Parents, by

counsel, initially responded that were unavailable until August 22, 2016 due to out-of-

town travel.  Exhibit R-22.  However, Mother returned for an IEP meeting for Student

on August 15, 2016.  Testimony of Mother.

11. On August 15, 2016, DCPS convened an initial IEP meeting for Student. 

Mother and one of the Parents’ attorneys attended.  Nonpublic School representatives

did not attend due to the summer break.  Testimony of Mother, Exhibit P-28.  The IEP

team developed an IEP for Student that provided 10 hours per week of Specialized

Instruction inside general education, 60 minutes per month of Behavioral Support

Services outside general education, 120 minutes per month of OT inside general

education and an additional 120 minutes per month of OT outside general education. 
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DCPS proposed at the meeting that City School would implement the IEP.  Exhibits P-

27, P-28; Testimony of Mother.  On August 17, 2016, DCPS sent Mother a prior written

notice (PWN) describing the IEP developed for Student at the August 15, 2016 IEP

meeting.  Exhibit P-30.

12. The annual goals in DCPS’ proposed August 15, 2016 IEP were developed

by the DCPS IEP team members working with Mother and the Parents’ special

education attorney.  At the IEP meeting, DCPS made changes to the annual goals as

requested by the Parents’ attorney and there was no disagreement among the team

members as to the goals in the final IEP.  Testimony of DCPS Specialist, Exhibit 25.  

13. Mother disagreed with the proposed IEP because DCPS did not come up

with a small classroom setting for Student.  Testimony of Mother.  At the August 15,

2016 IEP meeting, the Parents’ attorney also objected that the IEP did not provide for

speech and language services and objected to providing OT services partly in the general

education setting.  Testimony of Mother, Exhibit P-28.

14. On August 17, 2016, Petitioners’ Counsel wrote DCPS that the Parents did 

not believe that an appropriate special education program had been offered for Student

and that Student would remain at Nonpublic School for the 2016-2017 school year. 

Counsel wrote that the Parents were seeking DCPS funding for Student’s enrollment at

Nonpublic School.  Exhibit P-29.

15. The average class size at City School, where Student would be placed

under DCPS’ proposed IEP, is around 20 students.  The largest group would be the

English-Language Arts (ELA) class with roughly 25 students, taught by two adults. 

Testimony of Assistant Principal.
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16. On October 19, 2016, Mother and Educational Consultant visited City

School to conduct an observation in a general education classroom where Student could

be assigned.  They observed that there were up to 27 students in the classroom, co-

taught by two teachers.  Testimony of Educational Consultant, Exhibit P-34.

17. Student has attended Nonpublic School since the 2014-2015 school year. 

Nonpublic School serves Students with Learning Disabilities, from first to twelfth grade. 

Nonpublic School is located in the District of Columbia and holds a current Certificate of

Approval from the D.C. Office of the State Superintendent of Education (OSSE).  In

Student’s division of Nonpublic School, there are  students.   class sizes range from

5 to 9 students with 1 teacher.  Physical Education is taught in a class of 18 students with

2 teachers.  Testimony of Head of School.

18. Student is making educational progress at Nonpublic School.  Testimony

of Nonpublic Speech-Language Pathologist, Head of School, Mother.

CONCLUSIONS OF LAW

Based upon the above Findings of Fact and argument and legal memoranda of

counsel, as well as this hearing officer’s own legal research, my Conclusions of Law are

as follows:

Burden of Proof

As provided in the  D.C. Special Education Student Rights Act of 2014, the party

who filed for the due process hearing, the Petitioners in this case, shall bear the burden

of production and the burden of persuasion, except that where there is a dispute about

the appropriateness of the student’s IEP or placement, or of the program or placement

proposed by DCPS, the District shall hold the burden of persuasion on the appropriate-

ness of the existing or proposed program or placement; provided that the Petitioners
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shall retain the burden of production and shall establish a prima facie case before the

burden of persuasion falls on the District. The burden of persuasion shall be met by a

preponderance of the evidence.  See D.C. Code § 38-2571.03(6).

Analysis

A.  Prior HOD Deadlines

–  Did DCPS deny Student a FAPE by failing to timely find  eligible for special
education services?

–  Did DCPS deny Student a FAPE by failing to timely develop an IEP and
propose a placement?

In the January 3, 2016 HOD, Hearing Officer Ruff ordered DCPS to determine

Student’s eligibility for special education services within 75 calendar days and, if

Student were determined eligible, to develop an initial IEP, thereafter, within 30 days. 

It is undisputed that DCPS did not meet the first deadline.  DCPS’ final assessment of

Student, a speech and language evaluation, was not completed until May 26, 2016 and

DCPS did not attempt to schedule Student’s eligibility committee meeting until May 10,

2016.  This was some 54 days after the deadline set by Hearing Officer Ruff.

Petitioners argue that DCPS’ failure to complete Student’s eligibility

determination within 75 days was a denial of FAPE.  I disagree.  The failure to timely

conduct a special education evaluation required by a hearing officer’s order is akin to a

procedural violation of the IDEA.  See, e.g., G.G. ex rel. Gersten v. District of Columbia.,

supra, 924 F. Supp. 2d at 280 (school district’s failure to adequately evaluate student

was a procedural error that effectively prevented development of an IEP reasonably

calculated to provide student with a meaningful educational benefit.)  Procedural

violations may only be deemed a denial of FAPE if the procedural inadequacies—

(i) Impeded the child’s right to a FAPE;
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(ii) Significantly impeded the parent’s opportunity to participate in the
decision-making process regarding the provision of a FAPE to the parent’s child;
or

(iii) Caused a deprivation of educational benefit.

34 CFR § 300.513(a)(2).  See, also, Brown v. District of Columbia, 179 F. Supp. 3d 15,

(D.D.C. 2016)   “[t]here must be some rational basis to believe that procedural

inadequacies compromised the pupil’s right to an appropriate education, seriously

hampered the parents’ opportunity to participate in the [IEP] formulation process, or 

caused a deprivation of education benefits.”  Id. at 25–26 (citations and internal

quotations omitted.)

In the present case, Student was unilaterally placed by the Parents at Nonpublic

School by the Parents at the beginning of the 2014-2015 school year.  Pursuant to

Hearing Officer Ruff’s order and the IDEA’s stay-put provision, DCPS has paid for

Student to attend Nonpublic School since the January 3, 2016 HOD was issued up to the

present time.  In her testimony, Mother expressed satisfaction with Student’s education

at Nonpublic School and, of course, the Parents are now requesting that DCPS be

ordered to continue to pay for Student to attend Nonpublic School for the rest of the

2016-2017 school year.  Certainly, the District’s failure to comply with a hearing officer’s

order may result in a denial of FAPE.  However, in this case, because DCPS has paid for

Student to attend Nonpublic School since the prior HOD was issued, I find there is no

rational basis to believe that DCPS’ failure to comply with Hearing Officer Ruff’s

deadline to complete Student’s eligibility determination has compromised Student’s

right to an appropriate education, seriously hampered the Parents’ opportunity to

participate in the formulation of Student’s IEP or caused a deprivation of educational

benefits.  I conclude that Student was not denied a FAPE by DCPS eligibility
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determination delay.

The Parents also allege that DCPS denied Student a FAPE by failing to timely

develop  initial IEP and propose a placement after the eligibility determination.  The

January 3, 2016 HOD required that if Student were determined eligible, DCPS must

develop an IEP and determine Student’s educational placement within 30 days of the

eligibility determination.  Following Student’s eligibility determination on July 20,

2016, DCPS proposed to convene Student IEP meeting beginning August 9, 2016.

However to accommodate the Parents, who were out of town on vacation, DCPS did not

convene the IEP meeting until August 15, 2016, still within the 30-day period set by

Hearing Officer Ruff.  Student’s initial DCPS IEP was developed that day and Mother

was informed at the IEP meeting that DCPS proposed to place Student at City School,

which was Student’s neighborhood school.  The IDEA requires that parents be afforded

meaningful participation in the development of their child’s IEP.  See, e.g. Lofton v.

District of Columbia, 7 F. Supp. 3d 117, 124 (D.D.C. 2013).  I find that DCPS acted

appropriately, and did not deny Student a FAPE, by delaying Student’s initial IEP

meeting until August 15, 2016 when Mother was able to attend.

B.   Eligibility Classification – Appropriateness of DCPS IEP and Placement

–  Did DCPS deny Student a FAPE by failing to propose an appropriate IEP and
placement, including by proposing an insufficient type and amount of special
education hours, by failing to find Student eligible for Speech and Language
services and to offer Speech and Language services in the IEP, and by proposing
insufficient annual goals in  IEP?

–  Did DCPS deny Student a FAPE by proposing City School for  location of
services?

1. Speech or Language Impairment

At the July 20, 2016 eligibility committee meeting, Student was determined to
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have qualifying SLD and OHI-ADHD disabilities.  The Parents contend that DCPS

denied Student a FAPE by not determining that  was also eligible for special

education based upon a Speech or Language Impairment.  The IDEA regulations define

Speech or Language Impairment (SLI) as “a communication disorder, such as

stuttering, impaired articulation, a language impairment, or a voice impairment, that

adversely affects a child’s educational performance.”  34 CFR § 300.8(c)(11).  Prior to

the July 20, 2016 eligibility determination, a DCPS speech-language pathologist

observed Student in  classroom at Nonpublic School and conducted a battery of tests. 

In her May 26, 2016 evaluation report, the speech-language pathologist concluded that

overall, Student’s pragmatic language, fluency, articulation/phonology, and vocal

parameters of intensity (volume), pitch and rate were within normal limits.  

phonological awareness, phonological memory and expressive vocabulary were found to

be average.  Receptive vocabulary tested below average, but the speech-language

pathologist counseled that this result should be interpreted with caution and that 

receptive language ability was likely much higher.  Student’s rapid symbolic naming was

found to be below average.  On the recommendation of this evaluator, the July 20, 2016

eligibility team determined that Student did not meet criteria for an SLI disability.

DCPS Speech-Language Pathologist, who testified at the due process hearing, did

not assess Student herself.  Based upon the May 2016 DCPS speech-language evaluation

as well as on prior Nonpublic School assessments, she opined that Student was not a

student with a disabling communications disorder because  was performing on a par

with age-based peers.  Nonpublic Speech-Language Pathologist opined to the contrary

that Student had a language-based learning disability, as reported in her 2014 speech-

language evaluation of Student.  She opined that Student still has these speech and
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language deficits.  However, Nonpublic Speech-Language Pathologist acknowledged

that Student has made progress since her 2014 assessment and that  received average

scores in most speech-language domains on the 2016 testing.

The Parents had the burden of persuasion on the SLI eligibility issue and they did

not challenge the validity of DCPS’ May 2016 speech and language evaluation.  I

conclude that in this “battle of the experts,” the Parents did not meet their burden of

proof that the DCPS eligibility team erred in determining that Student did not meet

criteria for an SLI disability.

2. August 15, 2016 IEP Services and Placement

The Parents contend that DCPS’ proposed August 15, 2016 IEP was inappropriate

for Student primarily because the IEP offered only 10 hours per week of Specialized

Instruction in the regular education setting, but also because it lacked speech and

language Services and proposed insufficient annual goals.  In Moradnejad v. District of

Columbia, 177 F. Supp. 3d 260 (D.D.C. 2016), the Court adopted the Report and

Recommendation of U.S. Magistrate Judge G. Michael Harvey, which explained how a

court or a hearing officer must assess an IEP:

The Supreme Court explained in [Bd. of Educ. v. Rowley, 458 U.S. 176,
102 S.Ct. 3034, 73 L.Ed.2d 690 (1982)] that a court’s assessment of an IEP
involves two inquiries:

First, has the State complied with the procedures set forth in
the [IDEA]? And second, is the [IEP] developed through the
[IDEA’s] procedures reasonably calculated to enable the
child to receive educational benefits? If these requirements
are met, the State has complied with the obligations imposed
by Congress and the courts can require no more.

Rowley, 458 U.S. at 206–07, 102 S.Ct. 3034. Courts have consistently
underscored that the “appropriateness of an IEP is not a question of whether it
will guarantee educational benefits, but rather whether it is reasonably calculated
to do so.” K.S. v. Dist. of Columbia, 962 F.Supp.2d 216, 221 (D.D.C.2013) (citing



16

Thompson R2–J Sch. Dist. v. Luke P. ex rel. Jeff P., 540 F.3d 1143, 1148–49 (10th
Cir.2008)); Rowley, 458 U.S. at 200, 102 S.Ct. 3034 (finding that the IDEA does
not require that IEPs “maximize the potential of each handicapped child
commensurate with the opportunity provided nonhandicapped children,” only
that they be “reasonably calculated to enable the child to receive educational
benefits”); N.T. v. Dist. of Columbia, 839 F.Supp.2d 29, 33 (D.D.C.2012) (“While
the District of Columbia is required to provide students with a public education,
it does not guarantee any particular outcome or any particular level of
education.”).

Moradnejad, 177 F.Supp. 3rd at 274-75.

Above in this decision, I have addressed the Parents’ procedural concerns about

DCPS’ delay in completing Student’s eligibility determination and the timing of the

initial IEP meeting.  I turn now to the substantive prong of the Rowley standard.  Was

DCPS’ proposed August 15, 2016 IEP reasonably calculated to enable Student to receive

educational benefits?

The August 15, 2016 IEP would have provided Student 10 hours per week of

Specialized Instruction inside general education, 60 minutes per month of Behavioral

Support Services outside general education, 120 minutes per month of Occupational

Therapy (OT) inside general education and an additional 120 minutes per month of OT

outside general education.  Assistant Principal testified that the average class size at City

School, where Student would be placed, is around 20 students.  The largest group would

be the English-Language Arts (ELA) class with roughly 25 students, taught by two

adults.  Student currently receives full-time special education in a small classroom

setting at Nonpublic School.  The Parents believe that to provide a FAPE, DCPS must

offer comparable services in Student’s IEP.  DCPS responds that before the 2014-2015

school year, Student was assigned to a regular education classroom and DCPS believes

that its August 15, 2016 IEP, placing Student back in the general education setting, was

reasonably calculated for Student to receive educational benefits.
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 Petitioners’ experts all opined that the DCPS IEP was inappropriate because

Student requires a small, structured, classroom to be successful.  Head of School

explained that Student is diagnosed with ADHD and depression and anxiety and that

Student has an SLD in reading, written expression and math as well as weaknesses in

executive functioning.  She explained that the number of students in the classroom

matters for Student because  distractibility is so high and that with more students, 

has a difficult time filtering  comments and staying focused.  Head of School opined

that Student would not be able to manage in a regular classroom setting, even if co-

taught by a special education teacher.  She predicted that in such a setting, Student

would not be able to attend because  would be anxious and self-conscious with

typically developing peers.  Head of School opined that Student needs to be in a very

small group setting with specialized instruction throughout the school day.  Nonpublic

OT opined that Student absolutely needs small classes because, due to  ADHD

impulsiveness, Student can be disruptive in class and needs teacher guidance to get back

on task.  Nonpublic Speech-Language Pathologist similarly testified that Student needs

small classes because  is easily overwhelmed by external stimuli, that  needs the

smaller setting to feel safe to participate and that  requires individualized attention

from  teachers.  Educational Consultant testified that class size is very important for

Student, because  anxiety level is increased due to  distractibility and

impulsiveness.

DCPS’ special education expert, DCPS Specialist, testified in support of the

August 15, 2016 IEP.  DCPS Specialist explained that the DCPS IEP team proposed that

Student be provided  Specialized Instruction in the general education setting because

Student’s strengths outweighed his deficits.  She opined that the proposed DCPS IEP
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was appropriate because it was rooted in Student’s strengths and focused on  skill

sets. 

As noted above in this decision, D.C. law now places the burden of persuasion as

to the appropriateness of the August 15, 2016 IEP on DCPS.  Weighing the testimony of

the respective parties’ witnesses, I found the opinions of the Parents’ experts, that

Student requires full-time specialized instruction in a small classroom setting, more

credible than the contrary opinion of DCPS Specialist that Student could be adequately

served in the general education setting.  The Nonpublic School educators, who regularly

interact with Student at  current school, demonstrated more knowledge of Student’s

education needs than DCPS Specialist, who has never met Student or observed  in

the classroom.  I conclude, therefore, that  DCPS has not met its burden of persuasion

that the August 15, 2016 IEP provision for Student to receive only 10 hours of

Specialized Instruction, all in the general education setting, was reasonably calculated to

enable Student to receive educational benefits.

The Parents also contend that the August 15, 2016 IEP was inadequate because it

did not include speech and language services for Student.  Although the July 20, 2016

eligibility team determined that Student did not have an IDEA defined Speech or

Language Impairment, the IDEA still required that DCPS provide speech-language

pathology services, as a related service in Student’s IEP, if needed to assist Student to

benefit from special education.  See 34 CFR § 300.34(a).  Speech-language pathology

services include, inter alia, the provision of speech and language services for the

habilitation or prevention of communicative impairments.  See 34 CFR §

300.34(c)(15)(iv).

In her testimony, DCPS Speech-Language Pathologist opined that in the speech



19

and language domain, Student is performing on a par with age-equivalent peers and

that  does not require speech-language pathology services to access the general

education curriculum.  Nonpublic Speech-Language Pathologist testified that Student

had moderate speech and language weakness and she opined that  still needed speech

and language therapy.  However, this expert appeared to base her opinion on Student’s

behavior deficits – a tendency to speak out impulsively in class and not stop to think

about what  was saying.  She testified that Student has only “very mild” articulation

issues.

Teacher comments on Student’s 2015-2016 Nonpublic School end-of-year

progress report, Exhibit P-22, tend to support DCPS Speech-Language Pathologist’s

assertion that speech and language impairments are not keeping Student from

benefitting from special education.   ELA teacher wrote that  had mastered, with

cues, identifying and using the basic parts of speech.   Global Citizenship teacher

wrote that “during a Model United Nations-style debate on the Amazon rainforest,

[Student] was able to defend and explain  role as a cattle rancher with eloquence.” 

The Studio Art teacher wrote that Student “communicates and gets along with

everyone.”  The Nonpublic School speech and language services provider wrote in her

March 2016 annual report that Student’s speech was “fully intelligible.” Exhibit P-39. 

On this evidence, I found credible DCPS Speech-Language Pathologist’s opinion that

Student does not require speech-language pathology in order to benefit from special

education.  I conclude that DCPS has met its burden of persuasion that the IEP team’s

decision not to include speech-language pathology services in the proposed August 15,

2016 IEP did not deny Student a FAPE. 

Lastly, Petitioners allege that DCPS’ proposed August 15, 2016 IEP contained
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insufficient annual goals for Student.  “The IDEA requires IEPs to include, among other

things: . . . ‘a statement of measurable annual goals, including academic and functional

goals, designed to . . . meet the child’s needs that result from the child’s disability to

enable the child to be involved in and make progress in the general education

curriculum . . . [and] meet each of the child’s other education needs that result from the

child’s disability’ . . . [and] ‘a description of how the child’s progress toward meeting

the[se] annual goals . . . will be measured.’”  N.S. ex rel. Stein v. District of Columbia,

709 F. Supp. 2d 57, 60 (D.D.C. 2010), citing 20 U.S.C. § 1414(d)(1)(A)(i).  The IDEA

does not require goals to be written for each specific discipline.  See U.S. Department of

Education, Assistance to States for the Education of Children with Disabilities, 71 Fed.

Reg. 46579, 46662 (August 14, 2006).

The annual goals in DCPS’ proposed August 15, 2016 IEP were developed by the

DCPS IEP team members working with Mother and the Parents’ special education

attorney.  At the IEP meeting, DCPS made changes to the annual goals as requested by

the Parents’ attorney and there was no disagreement among the team members as to the

goals in the final IEP.  Educational Consultant recommended in her October 24, 2016

written report, Exhibit P-34, that the IEP’s general goals needed to be expanded to

include foundational skills and that Student also required speech and language goals. 

However, Educational Consultant did not attend the August 15, 2016 IEP meeting and

her input was not offered until weeks after the IEP had been finalized and rejected by

the Parents.  I find that DCPS has met its burden of persuasion that, at the time the

August 15, 2016 IEP was developed, the annual goals developed collaboratively by the

DCPS representatives and the Parents, were appropriate for Student.  See, e.g., S.S. ex

rel. Shank v. Howard Rd. Academy, 585 F.Supp.2d 56, 66 (D.D.C.2008) (Measure and
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adequacy of  IEP can only be determined as of the time it is offered to the student.)

The Parents also allege that DCPS denied  Student a FAPE by proposing City

School as the location to implement the August 15, 2016 IEP.  The IDEA requires that

every special education placement must be “based on the child’s IEP,” 34 C.F.R. §

300.116(b)(2), and be “capable of fulfilling the student’s IEP.” Lofton v. District of

Columbia, 7 F.Supp.3d 117, 123 (D.D.C. 2013). Joaquin v. Friendship Pub. Charter Sch.,

No. CV 14-01119, 2015 WL 5175885 (D.D.C. Sept. 3, 2015).  I have found that DCPS did

not meet its burden of persuasion that the setting and amount of Specialized Instruction

offered in the August 15, 2016 IEP were appropriate for Student.  Therefore, it is not

necessary to address whether City School is a suitable location to fulfill the proposed

IEP.

Relief Requested

In this decision, I have concluded that DCPS failed to meet its burden of

persuasion that the proposed August 15, 2016 IEP was appropriate for Student, because

the IEP does not meet Student’s requirement for full-time specialized instruction in a

small classroom setting.  As a remedy for this denial of FAPE, Petitioners request that I

order DCPS to continue to fund Student’s placement at Nonpublic School for the

remainder of the 2016-2017 school year.

Where, as here, DCPS has failed to offer Student an adequate IEP, the usual

remedy would be to order DCPS to ensure that the IEP is appropriately revised. 

However, because Student has attended Nonpublic School continuously, with DCPS

funding, since the 2014-2015 school year, and it is undisputed that  is receiving

educational benefit there, not to require DCPS to continue funding Student’s tuition

there for the rest of the school year would not be appropriate or equitable.  Cf. Branham
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v. Government of the Dist. of Columbia, 427 F.3d 7, 12-13 (D.C. Cir. 2005) (Asking

whether setting aside placement order might disrupt child’s education.)

The D.C. Circuit’s decision in Branham, supra, pronounces a set of

considerations “relevant” to determining whether a private school is appropriate for a

particular student, including the nature and severity of the student’s disability, the

student’s specialized educational needs, the link between those needs and the services

offered by the private school, the placement’s cost, and the extent to which the

placement represents the least restrictive educational environment.  Id. at 12.  Pursuant

to the  Branham guidance, I will address each of these considerations in turn.

 a. Nature and Severity of Student’s Disability

The evidence in this case establishes that Student has Multiple Disabilities,

including OHI-ADHD and a Specific Learning Disability, as well as anxiety and

depression, which impede  ability to learn in a regular classroom setting.

b.   Student’s Specialized Educational Needs

According to the credible testimony of Petitioners’ expert witnesses, Student

requires a small, structured classroom staffed by special educators trained to work with

students with learning disabilities, ADHD and executive functioning deficits.

c. Link between Student’s Needs and the Services Offered by Nonpublic
School

Nonpublic School is a full-time special education day school.  The school offers

small class size which allows the teachers to monitor Student closely, redirect  when

needed and keep  on task.  Educational Consultant’s testimony was not disputed

that Nonpublic School provides Student the level of support which  requires.

d. Cost of Placement at Nonpublic School
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The tuition cost for Nonpublic School was not established.  However Nonpublic

School is approved by the Office of the State Superintendent of Education for students

from the District with learning disabilities and other disabilities.  DCPS offered no

evidence that tuition expenses at Nonpublic School are higher than costs at other area

private schools that serve students with similar disabilities.

e. Least Restrictive Environment

The IDEA contemplates a continuum of educational placements to meet the

needs of students with disabilities. Depending on the nature and severity of 

disability, a student may be instructed in regular classes, special classes, special schools,

at the home, or in hospitals and institutions.  See 5E DCMR § 3012, 20 U.S.C. §

1412(a)(5), 34 CFR § 300.115.  The IDEA requires that students with disabilities be

placed in the “least restrictive environment” so that they can be educated in an

integrated setting with students who are not disabled to the maximum extent

appropriate.  See, e.g., Smith v. District of Columbia,  846 F.Supp.2d 197, 200 (D.D.C.

2012).

 While I found credible Petitioners’ experts testimony that Student requires a

small, structured classroom, their testimony was not persuasive that Student’s least

restrictive environment is a special school like Nonpublic School, where there are no

typically developing peers.  I, expressly, do not find that Student could not receive

educational benefits in a small, structured classroom in a traditional public school. 

However, this Branham factor is of less importance than the IDEA’s “primary goal of

providing disabled students with an appropriate education.”  See Q.C-C. v. District of

Columbia, 164 F. Supp. 3d 35, 55 (D.D.C. 2016) (quoting Carter By & Through Carter v.

Florence Cty. Sch. Dist. Four, 950 F.2d 156, 160 (4th Cir. 1991), aff’d, 510 U.S. 7, 114 S.
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Ct. 361, 126 L. Ed. 2d 284 (1993).  Morever, in this case, Nonpublic School is the only

potential placement in the record that could satisfy Student’s current needs. 

Considering all of the above factors, I conclude that Petitioners have established that

Nonpublic School is an appropriate placement for Student for the remainder of the

2016-2017 school year.

ORDER

Based upon the above Findings of Fact and Conclusions of Law, it is hereby

ORDERED:

1. DCPS shall continue to fund Student’s placement at Nonpublic School,
through the end of the private school’s 2016-2017 regular school year. 
After the date of this decision, DCPS shall not be required to pay for
speech and language services for Student, to the extent that Nonpublic
School charges added fees for such services;

2. As soon as practicable and not later than May 31, 2017, DCPS shall
convene Student’s DCPS IEP team to review and revise  IEP for the
2017-2018 school year in conformity with 34 CFR § 300.320, et seq. and
with this decision.  DCPS shall ensure that the IEP meeting is held during
the regular school year so that Nonpublic School representatives may
attend.  If DCPS determines that additional assessments or school
observations of Student are needed, it shall arrange to conduct those
assessments and observations in time for the data to be considered by the
IEP team at this meeting; and

3. All other relief requested by the parties herein is denied.
 

Date:     February 20, 2017         s/ Peter B. Vaden                      
Peter B. Vaden, Hearing Officer



25

NOTICE OF RIGHT TO APPEAL

This is the final administrative decision in this matter.  Any party aggrieved by
this Hearing Officer Determination may bring a civil action in any state court of
competent jurisdiction or in a District Court of the United States without regard to the
amount in controversy within ninety (90) days from the date of the Hearing Officer
Determination in accordance with 20 U.S.C. § 1415(I).

cc: Counsel of Record
Office of Dispute Resolution
OSSE - SPED
DCPS Resolution Team




