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JURISDICTION: 
 
The hearing was conducted, and this decision was written, pursuant to the Individuals with 
Disabilities Act (“IDEA”), P.L. 101-476, as amended by P.L. 105-17 and the Individuals with  
Disabilities Education Improvement Act of 2004, the District of Columbia Code, Title 38 
Subtitle VII, and the District of Columbia Municipal Regulations, Title 5 Chapter E30.   The Due 
Process Hearing was convened on January 23, 2017, at the District of Columbia Office of the 
State Superintendent of Education (“OSSE”) Office of Dispute Resolution 810 First Street, N.E., 
Washington, D.C. 20003, in Hearing Room 2003.    
 
BACKGROUND AND PROCEDURAL HISTORY: 
   
The student is age ______and in grade _____.2   resides with  aunt and guardian  
(“Petitioner”) in the District of Columbia.3  The student is eligible for special education and 
related services pursuant to IDEA with a disability classification of intellectual disability (“ID”). 
The student currently attends a District of Columbia Public Schools (“DCPS”) separate special 
education school (“School A”). Prior to attending School A, during school year (“SY”) 2015-
2016, the student’s full time special education program was located at a DCPS high school 
(“School B”).   
   
DCPS convened a multi-disciplinary team (“MDT”) on or about February 26, 2016, while the 
student was attending School B, to review and revise  individualized educational program 
(“IEP”).  Petitioner and  educational advocate participated in the meeting.  Because of 
comments made during the meeting by the student’s special education teacher about the 
student’s memory deficits, Petitioner’s educational advocate, on behalf of Petitioner, wrote to the 
special education coordinator (“SEC”) of School B requesting that DCPS conduct a 
neuropsychological evaluation. DCPS responded by requesting that Petitioner and  
representative attend another meeting to discuss the request.  The meeting was held March 16, 
2016, at which DCPS advised Petitioner it would perform a comprehensive psychological 
reevaluation rather than a neuropsychological evaluation.  
 
DCPS completed its comprehensive psychological reevaluation but later, as a result of a due 
process complaint, authorized Petitioner to obtain an independent comprehensive psychological 
evaluation (“IEE”).  The IEE report was completed on October 23, 2016. On October 25, 2016, 
and November 9 2016, Petitioner’s counsel allegedly forwarded the IEE report to DCPS, 
requesting a meeting to review the IEE and that a neuropsychological evaluation recommended 
by the IEE be conducted.   
 
After allegedly receiving no response from DCPS to the request for the meeting and 
neuropsychological evaluation, on December 1, 2016, Petitioner filed the current due process 
complaint alleging that the DCPS denied the student a free appropriate public education 
(“FAPE”) by, inter alia, failing to timely review the Petitioner’s independent comprehensive 

                                                
2 The student’s current age and grade are listed in Appendix B.   
 
3 The student is an adult and Petitioner has permanent guardianship including education rights.  (Petitioner’s Exhibit 
20) 



  3 

psychological evaluation and failing to perform the recommended neuropsychological 
evaluation. 
 
Petitioner seeks as relief: that the Hearing Officer find DCPS has denied the student a FAPE and 
order DCPS to reconvene the student’s MDT/IEP meeting to review the independent 
comprehensive psychological evaluation, review and revise the student’s IEP as appropriate and 
to fund a neuropsychological evaluation.  Finally, Petitioner requests that DCPS be ordered to 
provide the student with compensatory education services and is requesting that compensatory 
education be reserved until a MDT reviews the independent psychological evaluation.  
 
LEA Response to the Complaint:   

DCPS filed a timely response to the complaint in December 7, 2016, and denies that there has 
been any failure to provide the student with a FAPE.  DCPS contends the Petitioner forwarded 
the IEE and written request for a meeting and failed to ensure that the documents had, in fact, 
been received.  DCPS asserts that the IDEA does not establish a timeline for a reevaluation after 
a request has been made; however, courts have emphasized that the parties should proceed in a 
reasonable fashion without undue delay, which is why it would have been reasonable for 
Petitioner’s attorney to ensure that transmitted documents were received before filing a due 
process complaint.  DCPS cites as authority on this timeline Herbin v. DC, 362 F. Supp. 2nd 254 
(DDC 2005). 
 
DCPS contends that Petitioner did not make a request for a neuropsychological evaluation at the 
student’s June 9, 2016, meeting at School B, DCPS did not deny any request by Petitioner for the 
evaluation, and since the student has been at School A, neither Petitioner nor her attorney have 
made requests for a meeting or for School A to take any action.  Lastly, DCPS asserts there is no 
cause to conduct a neuropsychological evaluation because the student is in  appropriate 
disability category and there has been no allegation that the student’s classification may change 
with a neuropsychological evaluation;  is progressing appropriately in  
educational/vocational program, and there is no support for Petitioner’s claim for compensatory 
education. 
 
Resolution Meeting and Pre-Hearing Conference: 
 
The parties participated in a resolution meeting on December 15, 2016, and the parties did not 
resolve the complaint.  The parties did not mutually agree to proceed directly to hearing.  The 
45-day period began on January 1, 2017, and ends [and the Hearing Officer’s Determination 
(“HOD”) is due] on February 14, 2017.    
 
The undersigned Impartial Hearing Officer (“Hearing Officer”) convened a pre-hearing 
conference (“PHC”) on the complaint on December 21, 2016, and issued a pre-hearing order 
(“PHO”) on, December 26, 2017, outlining, inter alia, the issues to be adjudicated. 
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ISSUES: 4  
 

The issues adjudicated are:  

1. Whether the LEA denied the student a free and appropriate public education ("FAPE") by 
failing to timely review Petitioner’s independent comprehensive psychological evaluation 
to determine the student’s special education and related service needs, in accordance with 
the requirements of 34 C.F.R. §300.502 (c).    

 
2. Whether the LEA denied the student a FAPE by failing to perform the recommended 

neuropsychological evaluation, in accordance with 34 C.F.R. §300.304(c)(4) and 30 
DCMR §3005.9(g)  

 
3. Whether the LEA denied the student a FAPE by failing to provide Petitioner with prior 

notice of its intent to either conduct, or not conduct a neuropsychological evaluation, in 
accordance with 34 C.F.R. §300.304(a)  
 

RELEVANT EVIDENCE CONSIDERED: 
 
This Hearing Officer considered the testimony of the witnesses and the documents submitted in 
each party’s disclosures (Petitioner’s Exhibits 1 through 22 and Respondent’s Exhibits 1 through 
10) that were admitted into the record and are listed in Appendix 10.5   The witnesses testifying 
on behalf of each party are listed in Appendix B.6   
 
SUMMARY OF DECISION: 
 
The Hearing Officer concluded, based on the evidence adduced, that Petitioner sustained the 
burden of proof by a preponderance of the evidence on the first issue, but did not sustain the 
burden of proof by a preponderance of the evidence on issues 2 and 3. The Hearing Officer 
grants Petitioner relief in an order directing DCPS to convene a meeting to review the student’s 
independent comprehensive psychological evaluation and to conduct additional assessments of 
the student’s memory or at DCPS’s option, authorize and an independent neuropsychological 
evaluation. The Hearing Officer also grants Petitioner the option receiving of what the Hearing 
Officer considers a reasonable compensatory education award or the option to pursue 
compensatory education in a subsequent due process complaint.  
 

                                                
4 The Hearing Officer restated the issues at the hearing and the parties agreed that these are the issues to be 
adjudicated.   
 
5 Any item disclosed and not admitted or admitted for limited purposes was noted on the record and is noted in 
Appendix A.   
 
6 Petitioner presented three witnesses: (1) Petitioner, (2) the independent clinical psychologist who conducted the 
IEE, (3) Petitioner educational advocate.  Respondent presented two witnesses: (1) DCPS special education 
coordinator from School A and (2) DCPS transition coordinator.  
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FINDINGS OF FACT: 7   

1. The student resides with Petitioner in the District of Columbia.  The student is eligible for 
special education and related services pursuant to IDEA with an ID disability 
classification. The student currently attends School A.  Prior to attending School A, 
during SY 2015-2016, the student attended, School B, another DCPS school, where  
full time special education program was located.  (Parent’s testimony, Petitioner’s 
Exhibit 10-1) 

 
2. The student’s most recent IEP, dated June 9, 2016, requires that  specialized 

instruction and related services be provided outside of general education.  The IEP 
prescribes that  receive 26.9 hours per week of specialized instruction, 60 minutes per 
month of occupational therapy and 90 minutes per month of speech and language 
support.  (Petitioner’s Exhibit 10-1, 10-20) 

 
3. DCPS convened a MDT on February 26, 2016, while the student was attending School B, 

to review and revise the student’s IEP. Petitioner and  educational advocate 
participated in the meeting.  During the meeting, the student’s special education teacher 
made comments about the student’s memory deficits and the impact on the student’s 
learning and ability to make academic gains.  The teacher stated that the student would be 
taught something and  would forget in by next day, including travel training, and that 
the student had difficulty counting money.  However, the teacher did acknowledge that 
memory deficits were consistent with the student’s ID classification.  (Petitioner’s 
testimony, Witness 2’s testimony, Petitioner’s Exhibit 11-2) 

 
4. After hearing the teacher’s comments, on March 2, 2016, Petitioner’s educational 

advocate, on behalf of Petitioner, wrote to the SEC of School B requesting that DCPS 
conduct a neuropsychological evaluation.  (Witness 2’s testimony, Petitioner’s Exhibits 
11-3, 11-4, 12-1, 16-1) 

 
5. DCPS responded by requesting that Petitioner and her representative attend another 

meeting to discuss the request.  The meeting to discuss the requested evaluation was held 
on or about March 16, 2016, and during this meeting, DCPS advised Petitioner it would 
perform a comprehensive psychological reevaluation, rather than a neuropsychological 
evaluation. (Petitioner’s Exhibit 13-2, 13-3) 
 

6. Petitioner advised DCPS it could perform the comprehensive psychological reevaluation; 
however, if that evaluation did not respond to the questions regarding the student’s 
inability to retain information, Petitioner would pursue a neuropsychological evaluation.  
(Petitioner’s Exhibit 13-3) 

 

                                                
7 The evidence (documentary and/or testimony) that is the source of the Findings of Fact (“FOF”) is noted within a 
parenthesis following the finding.  A document is noted by the exhibit number. The second number following the 
exhibit number denotes the page of the exhibit from which the fact was extracted.  When citing an exhibit that has 
been submitted by more than one party separately the Hearing Officer may only cite one party’s exhibit.   
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7. DCPS’ comprehensive psychological reevaluation was completed on April 28, 2016.  
The evaluator’s assessment included the student’s cognitive, social emotional and 
academic functioning. The student’s cognitive functioning was significantly below 
average and exceeded less than 1% of individuals  age.  The student had a significant 
deficit in verbal memory.  The DCPS evaluation report did not fully explain why the 
student was having problems with memory.  (Witness 2’s testimony.  (Witness 2’s 
testimony, Petitioner’s Exhibit 17-1, 17-14, 17-31) 

 
8. DCPS agreed to reconvene the student’s MDT/IEP meeting to review the comprehensive 

psychological reevaluation. The MDT meeting occurred on June 9, 2016.  During the 
meeting Petitioner requested an independent comprehensive psychological evaluation 
(“IEE”). DCPS agreed and issued Petitioner authorization for the IEE.  (Petitioner’s 
Exhibits 7, 14-2, 14-3, 17-1) 
 

9. The independent comprehensive psychological evaluation report was completed on 
October 23, 2016.  The evaluation rated the student’s intellectual ability in the very low 
range, with reading, math and written language scores at the 1st grade level.  (Witness 1’s 
testimony, Petitioner’s Exhibit 6-9) 

 
10. The independent evaluator noted that the student’s teachers expressed concern with the 

student’s memory and its impact  ability to retrieve previously learned information 
and to acquire new information.  The evaluator cited the student’s poor working memory 
skills as assessed by  very poor performance in the cognitive subtests of verbal 
attention and story recall.  The April 28, 2016, DCPS evaluation revealed similar scores 
with regard to the student’s working memory.   scores were better or equal to less 
than .01% of children  age. The student’s working memory scores had apparently 
declined from the scores obtained in a previous evaluation conducted in 2013.8 As a 
result, the evaluator recommended that the student receive a neuropsychological 
evaluation to examine  memory, attention, concentration and phonemic awareness. 
(Witness 1’s testimony, Petitioner’s Exhibit 6-9, 6-10, 6-12) 

 
11. A neuropsychological evaluation would include more specialized assessment tools and 

standardized tests to pinpoint memory and seek to explain the origins of the student’s 
difficulties retaining what  has learned.  The independent evaluator noted that the 
apparent decline in the student’s working memory might have an organic reason, as the 
evaluator found no indication that the student had suffered any type of physical trauma to 
the head or any form of brain injury.  (Witness 1’s testimony, Petitioner’s Exhibit 18-5) 

 
12. On October 25, 2016, Petitioner's attorney provided DCPS a copy of the independent 

evaluation report and requested that DCPS review the evaluation and reconvene the 

                                                
8 In 2013, the same independent evaluator conducted a psychological evaluation of the student. That 2013 
evaluation also measured among other things the student’s cognitive functioning, which was in the extremely low 
range, with a FSIQ of 54. The student performed better than or equal of 0.1% of  peers.  The student’s working 
memory score was 74, in the borderline range, better or equal to that of 4% of children  age.  (Petitioner’s Exhibit 
18-4, 18-5) 
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19.  The student is doing well in  current program and has not had problems since  
began participating. There is no indication  is experiencing memory difficulties in the 
program.   (Witness 3’s testimony)   

 
20. Petitioner would like the student to receive travel training and be provided additional 

academic instruction. Petitioner has not asked anyone at School A about travel training 
and is waiting to do so at an IEP meeting when the independent psychological evaluation 
is reviewed.  (Petitioner’s testimony) 

CONCLUSIONS OF LAW: 
 
Pursuant to IDEA §1415 (f)(3)(E)(i) a decision made by a hearing officer shall be made on 
substantive grounds based on a determination of whether the child received a free appropriate 
public education (“FAPE”).  
 
Pursuant to IDEA §1415 (f)(3)(E)(ii) in matters alleging a procedural violation a hearing officer 
may find that a child did not receive FAPE only if the procedural inadequacies impeded the 
child’s right to FAPE, significantly impeded the parent’s opportunity to participate in the 
decision making process regarding provision of FAPE, or caused the child a deprivation of 
educational benefits.  An IDEA claim is viable only if [DCPS’] procedural violations affected 
the student’s substantive rights.” Lesesne v. District of Columbia, 447 F.3d 828, 834 (D.C. Cir. 
2006) 
 
34 C.F.R. § 300.17 provides: 
A free appropriate public education or FAPE means special education and related services that-- 
(a) Are provided at public expense, under public supervision and direction, and without charge; 
(b) Meet the standards of the SEA, including the requirements of this part; (c) Include an 
appropriate preschool, elementary school, or secondary school education in the State involved; 
and (d) Are provided in conformity with an individualized education program (IEP) that meets 
the requirements of Sec. 300.320 through 300.324 
 
Pursuant to 5E DCMR 3030.14 the burden of proof is the responsibility of the party seeking 
relief. 7  Schaffer v. Weast, 546 U.S. 49, 126 S.Ct. 528 (2005).  In this case, as noted during the 
hearing, Petitioner has the burden of production on all issues and the burden persuasion on all 
issues. 
 
Based solely upon the evidence presented at the due process hearing, an impartial hearing officer 
must determine whether the party seeking relief presented sufficient evidence to prevail.  See 
DCMR 5-3030.34.  The normal standard is preponderance of the evidence. See, e.g. N.G. v. 
District of Columbia 556 F. Supp. 2d (D.D.C. 2008) see also 20 U.S.C. §1451 (i)(2)(C)(iii).   
 
 ISSUE 1: Whether the LEA denied the student a FAPE by failing to timely review Petitioner’s 
independent comprehensive psychological evaluation to determine the student’s special 
education and related service needs, in accordance with the requirements of 34 C.F.R. §300.502 
(c).  
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Conclusion: Petitioner sustained the burden of proof by a preponderance of the evidence on this 
issue.  
 
34 C.F.R. §300.502 (c) provides that if the parent obtains an independent educational evaluation 
at public expense or shares with the public agency an evaluation obtained at private expense, the 
results of the evaluation—(1) Must be considered by the public agency, if it meets agency 
criteria, in any decision made with respect to the provision of FAPE to the child; and (2) May be 
presented by any party as evidence at a hearing on a due process complaint under subpart E of 
this part regarding that child. 
 
The evidence demonstrates Petitioner’s attorney sent DCPS the independent psychological 
evaluation by email on October 25, 2016, and on November 9, 2016 and the first email was sent 
to the DCPS individual who had provided the authorization for the IEE.  Petitioner asserts that 
the evaluation and request for a meeting to review the evaluation were sent to the appropriate 
DCPS personnel.   
 
Petitioner’s attorney apparently did not verify that the individuals to whom they were sent 
received the evaluation and requests. Petitioner did not send the evaluation to the SEC at the 
student’s current school. Although to the Hearing Officer it would have been reasonable for 
Petitioner’s attorney to telephone, or in some way confirm receipt of documents sent to DCPS 
personnel, the Hearing Officer was not provided with authority from which to find that a failure 
to confirm actual receipt of the IEE and accompanying request means the request was not 
received.  There was no evidence presented via case law, administrative procedure, or even 
course of dealing that Petitioner was in any way bound to confirm receipt of the email 
transmissions.  In addition, there was no evidence presented by DCPS that the individuals to 
whom the emails were sent did not received them. Therefore, the Hearing Officer must conclude 
that DCPS received the evaluation and request to convene a meeting on October 25, 2016.   
 
After the second transmission and request from Petitioner’s attorney on November 9, 2016, 
Petitioner filed the current due process complaint on December 1, 2016.  Petitioner asserts that a 
reasonable time by which DCPS should have responded to the request for the evaluation to be 
reviewed at a meeting was thirty days after the request was made, or by November 25, 2016.  
DCPS counsel asserts the thirty-day period is less than a reasonable amount of time for DCPS to 
respond to the request for the meeting and has cited the Herbin v. D.C. in which the court held 
that a four-month delay in complying with an evaluation request was not a denial of FAPE.   
 
IDEA provides that a special education reevaluation may occur not more than once a year and 
must occur at least once every three years, unless the parent and the public agency agree 
otherwise. See 34 CFR § 300.303.  In addition to conducting triennial reevaluations, the District 
must also reevaluate a child with a disability if the District determines that the educational or 
related services needs of the child warrant a reevaluation, or if the child's parents or teacher 
requests a reevaluation. See District of Columbia v. Wolfire, 10 F. Supp. 3d 89, 93-94 (D.D.C. 
2014). See, also, 34 CFR § 300.303(a); U.S. Department of Education, Assistance to States for 
the Education of Children with Disabilities, 71 Fed. Reg. 46579, 46648 (August 14, 2006). 
 
The IDEA does not set a timeline for completing reevaluations outside of the triennial 
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reevaluation requirement. See Herbin ex rel. Herbin v. District of Columbia, 362 F.Supp.2d 254, 
259 (D.D.C.2005). In light of the lack of statutory guidance, the Herbin decision concluded that 
"[r]eevaluations should be conducted in a 'reasonable period of time,' or 'without undue delay,' as 
determined in each individual case." Id.  
 
The evidence in this case demonstrates that the student has been attending School A since the 
start of SY 2016-2017 and is progressing in  workforce development program.  Although 
since  has attended School A there is no indication, as least to DCPS, that the student has 
displayed memory concerns, memory concerns were, nonetheless, clearly noted while the student 
attended School B and was a primary reason Petitioner originally sought an evaluation starting in 
March 2016.  Two evaluations have been conducted of the student since March 2016 and the 
independent evaluation DCPS authorized has yet to be reviewed despite DCPS being provided 
the evaluation nearly four months ago.  Although it is likely some of the delay may due the 
current litigation, there was no explanation as to why DCPS did not promptly act on the request 
to review the independent evaluation after it received the evaluation.   
 
Given the fact that the concerns regarding the student’s memory have been a long standing 
concern, and the independent comprehensive evaluation was a critical link in Petitioner’s effort 
to address those concerns, the Hearing Officer concludes that 30-days was a reasonable time for 
DCPS to have responded to the request for the meeting to review the independent evaluation and 
DCPS’ failure to do so significantly impeded the parent’s opportunity to participate in the 
decision-making process regarding provision of FAPE. Consequently, the Hearing Officer 
concludes DCPS sustained the burden proof by a preponderance of the evidence on this issue.  
 
ISSUE 2: Whether the LEA denied the student a FAPE by failing to perform the recommended 
neuropsychological evaluation, in accordance with 34 C.F.R. §300.304(c)(4) and 5E DCMR 
§3005.9(g)  
 
Conclusion:  Petitioner did not sustain the burden of proof by a preponderance of the evidence 
on this issue.  
 
34 CFR 300.304(c)(4) provides: Each public agency must ensure that— (4) The child is assessed 
in all areas related to the suspected disability, including, if appropriate, health, vision, hearing, 
social and emotional status, general intelligence, academic performance, communicative status, 
and motor abilities; 
 
3005.9 provides: The LEA shall ensure that: the child is assessed in all areas related to the 
suspected disability, including, if appropriate:(1) Academic performance; (2) Health; (3) Vision; 
(4) Hearing; (5) Social and emotional status; (6) General intelligence (including cognitive ability 
and adaptive behavior); (7) Communicative status; and (8) Motor abilities.   
 
The evidence demonstrates that Petitioner’s educational advocate first requested a 
neuropsychological evaluation in March 2016, following a meeting at School B when the 
student’s special education teacher raised concerns about the student’s memory.  DCPS agreed to 
conduct a comprehensive psychological evaluation rather than the requested neuropsychological 
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evaluation and Petitioner acquiesced but expressed intention to renew the request for the 
neuropsychological if the evaluation did not fully address the memory concerns.   
 
DCPS conducted the evaluation and then later granted Petitioner authorization to conduct an 
independent comprehensive psychological evaluation.  Although Petitioner’s counsel renewed 
the request for the neuropsychological evaluation in the two emails he sent with the independent 
evaluation attached, a MDT has yet to review the independent evaluation and consider its 
findings and recommendations for the neuropsychological.  Although Petitioner asserts that both 
the review of the independent evaluation and a response to the renewed request for then 
recommended neuropsychological evaluation should have occurred within thirty days, the 
Hearing Officer is unconvinced by Petitioner’s argument in this regard.  
  
IDEA does not require that a particular type of evaluation be conducted to establish a child's 
eligibility; rather, the evaluation requirements in §§ 300.530 through 300.536 are sufficiently 
comprehensive to support individualized evaluations on a case-by-case basis, including the use 
of professional staff appropriately qualified to conduct the evaluations deemed necessary for 
each child.  IDEA leaves the selections of testing and evaluation materials and the procedures to 
be used for evaluations and reevaluations to the individual states, with the understanding that all 
IDEA requirements must be satisfied. See Letter to Shaver, 17 IDELR 356 (OSERS 1990) 
  
Petitioner alleges DCPS should have performed a neuropsychological evaluation within 30 days 
of the submission of the comprehensive psychological evaluation on October 25, 2016. 
Petitioner’s expert witnesses testified that a neuropsychological evaluation to assess the student’s 
memory concerns is warranted.  On the other hand the DCPS witnesses aptly testified that a 
MDT team typically reviews any evaluation and recommendation therefrom prior to a final 
decision being made by a team as to additional evaluations.  Despite the testimony of Petitioner’s 
witnesses the Hearing Officer is not convinced that prior to a review by a team of the 
independent evaluation and its recommendations that DCPS’s failure to conduct or authorize a 
neuropsychological evaluation was denial of FAPE.   
 
In the instant case, the Hearing Officer concludes that until a meeting has been held to review the 
results of the independent psychological evaluation and its recommendations, despite the 
requests for the evaluation from Petitioner’s counsel in the October 25, 2016, and November 9, 
2016, emails, DCPS was not yet under any obligation to conduct the requested 
neuropsychological evaluation.  Consequently, the Hearing Officer concludes Petitioner did not 
sustain the burden of proof on this issue.   
 
However, it is clear from the evidence that there was some decline in the student’s working 
memory scores between  previous evaluation in 2013 and the two most recent evaluations in 
2016 and it seems reasonable for the student’s memory to be further assessed.  As a result, 
despite the Hearing Officer concluding that there was no denial of a FAPE because DCPS did 
not conduct or authorize a neuropsychological evaluation, pursuant to 34 C.F.R. § 300.513 
(a)(3), the Hearing Officer directs in the order below that DCPS further assess the student’s 
memory concerns after the independent comprehensive evaluation is reviewed by a team.   
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ISSUE 3: Whether the LEA denied the student a FAPE by failing to provide Petitioner with 
prior notice of its intent to either conduct, or not conduct a neuropsychological evaluation, in 
accordance with 34 C.F.R. §300.304(a)  

 
Conclusion: Petitioner did not sustain the burden of proof by a preponderance of the evidence on 
this issue.  
 
Pursuant to 34 C.F.R. § 300.304(a) the public agency must provide notice to the parents of a 
child with a disability, in accordance with § 300.503, that describes any evaluation procedures 
the agency proposes to conduct. 
 
As discussed above, the Hearing Officer has concluded that until a meeting has been held to 
review the results of the independent psychological evaluation and its recommendations, despite 
the requests for the evaluation from Petitioner’s counsel in the October 25, 2016, and November 
9, 2016, email, DCPS was not yet under any obligation conduct the evaluation.  Likewise, DCPS 
was not yet under any obligation to issue a prior written notice, as a decision by a team to 
conduct the evaluation on not, had yet to be made.  Consequently, the Hearing Officer concludes 
Petitioner did not sustain the burden of proof on this issue.   

Remedy: 

A hearing officer may award appropriate equitable relief when there has been an actionable 
violation of IDEA. See 20 U.S.C. § 1415(f)(3)(E)(ii)(II); Eley v. District of Columbia, 2012 WL 
3656471, 11 (D.D.C. Aug. 24, 2012) (citing Branham v. District of Columbia, 427 F.3d at 11–
12.)   The Hearing Officer has concluded that the student was denied a FAPE by DCPS failing to 
timely convene a MDT meeting to review the student’s independent comprehensive 
psychological evaluation.  
 
As relief for the denials of FAPE determined herein, the Hearing Officer grants Petitioner the 
option of obtaining 25 hours of independent tutoring or forgoing the tutoring and pursuing a 
separate claim for compensatory education after the student’s independent evaluation has been 
reviewed. 

Compensatory Education   

Under the theory of compensatory education, "courts and hearing officers may award 
educational services to be provided prospectively to compensate for a past deficient program.  
The inquiry must be fact-specific and, to accomplish IDEA's purposes, the ultimate award must 
be reasonably calculated to provide the educational benefits that likely would have accrued 
from special education services the school district should have supplied in the first place." Reid, 
401 F.3d 522 & 524.  To aid the court or hearing officer's fact-specific inquiry, "the parties must 
have some opportunity to present evidence regarding [the student's] specific educational deficits 
resulting from his loss of FAPE and the specific compensatory measures needed to best correct 
those deficits." Id. at 526.   
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In this instance Petitioner did not present evidence from which the Hearing Officer could 
reasonably craft a compensatory education award.  Petitioner has asked that the compensatory 
education be reserved.  It is unclear from the record that the student would benefit from any 
tutoring.  However, the Hearing Officer takes administrative notice that independent tutoring is 
most often an element of a compensatory education award. As result, the Hearing Officer grants 
Petitioner in the Order below the option of an award of what the Hearing Officer considers to be 
a reasonable amount of independent tutoring for the delay in DCPS reviewing the student’s 
independent psychological evaluation, or the option to pursue her claim for compensatory 
education in a subsequent due process complaint. 9   
 
ORDER: 10 
 

1. DCPS shall, within ten (10) school days of the issuance of this Order convene a 
multidisciplinary team (“MDT”) meeting to review the student’s independent 
comprehensive psychological evaluation. At this MDT meeting the team shall discuss 
Petitioner’s concerns about the student’s memory and consider the recommendations 
made in the independent evaluation regarding assessing the student’s memory and 
determine what additional assessment(s) should and will be conducted to address these 
concerns.  
 

2. DCPS shall, within twenty (20) school days of the MDT convened pursuant to the 
provision above, conduct additional assessment(s) of the student’s memory.  Within this 
same time frame, DCPS may at its sole option, in lieu of conducting these additional 
assessments itself, authorize and fund an independent neuropsychological evaluation at 
the OSSE prescribed rate. 

 
3. DCPS shall, within fifteen (15) school days of completion of the additional assessment(s) 

mentioned in the provision above, or within fifteen school (15) days its receipt of an 
independent neuropsychological evaluation, if it has authorized an independent 
neuropsychological evaluation, convene a MDT meeting to review the assessment results 
or the independent neuropsychological evaluation and review and revise the student’s 
IEP as appropriate. 

 
4. Petitioner, at her sole option, may elect either an award of twenty-five (25) hours of 

independent tutoring for the student to be funded by DCPS at he OSSE prescribed rate, or 
Petitioner may, after the independent comprehensive psychological evaluation mentioned 
in paragraph # 1 of this Order is reviewed, pursue a claim for compensatory education of 
the denial of FAPE determined in this HOD in a subsequent due process complaint.  

                                                
9 The Hearing Officer is aware of no restriction regarding granting such an option. Because the Hearing Officer 
considers that an accurate compensatory education remedy may not be available to Petitioner until after the 
independent evaluation is reviewed, a subsequent due process complaint may be allowed pursuant to 34 C.F.R. § 
300.513 (c). On the otherhand, adminstrative efficiency and reduced litigation may result from the option being 
provided.  
 
10 Any delay in Respondent meeting the timelines of this Order that is the result of action or inaction by Petitioner 
shall extend the timelines on a day for day basis. 
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Petitioners’ shall notify DCPS of its election of one of these two options within five (5) 
school days of the issuance of this Order.  If Petitioner elects the independent tutoring 
option, DCPS shall, within ten (10) school days of the issuance of this Order, fund and 
provide Petitioner written authorization to obtain twenty-five (25) hours of independent 
tutoring at the OSSE prescribed rate. 

 
5. All other relief requested by Petitioner is denied. 

 
 
APPEAL PROCESS: 
 
The decision issued by the Hearing Officer is final, except that any party aggrieved by the 
findings and decision of the Hearing Officer shall have ninety (90) days from the date of the 
decision of the Hearing Officer to file a civil action with respect to the issues presented at the due 
process hearing in a District Court of the United States or a District of Columbia court of 
competent jurisdiction, as provided in 20 U.S.C. §1415(i)(2). 
 
/S/   Coles B. Ruff    
_________________________ 
Coles B. Ruff, Esq. 
Hearing Officer       
Date: February 14, 2017 
 
 
Copies to: Counsel for Petitioner 
  Counsel for LEA  

OSSE-SPED {due.process@dc.gov} 
ODR {hearing.office@dc.gov} 
contact.resolution@dc.gov 

 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 




