
DISTRICT OF COLUMBIA 
OFFICE OF THE STATE SUPERINTENDENT OF EDUCATION 

Office of Dispute Resolution 
810 First Street, N.E., 2nd Floor 

Washington, DC 20002 
 

STUDENT,1     ) 
through the PARENT,    ) Hearing Officer:  NaKeisha Sylver Blount  

Petitioner,    ) 
      )  Case No:  2016-0284 
v.      ) 
                                            ) Date Issued: February 13, 2017 

District of Columbia Public Schools,  ) 
 Respondent.    )  
 

 
Hearing Officer Determination 

  
SUBJECT MATTER JURISDICTION 

Subject matter jurisdiction is conferred pursuant to the Individuals with Disabilities 
Education Act (“IDEA”), as modified by the Individuals with Disabilities Education 
Improvement Act of 2004, 20 U.S.C. Section 1400 et. seq.; the implementing regulations for the 
IDEA, 34 Code of Federal Regulations (“C.F.R.”) Part 300; Title V, Chapter E-30, of the District 
of Columbia Municipal Regulations (“D.C.M.R.”); and D.C. Code 38-2561.02(a). 
  

PROCEDURAL BACKGROUND 
This is a due process complaint (“DPC”) proceeding pursuant to the Individuals with 

Disabilities Education Act (“IDEA”), as amended, 20 U.S.C. §§1400 et seq.  
  

The DPC was filed on November 30, 2016 by Petitioner (Student’s parent), a resident of 
the District of Columbia, against Respondent, District of Columbia Public Schools (“DCPS”).  
On December 10, 2016, Respondent filed its timely Response, denying that Respondent denied 
Student a free appropriate public education (“FAPE”).   
 

The parties convened a Resolution Session Meeting (“RSM”) in this matter on December 
14, 2016.  The parties did not reach an agreement during the RSM; however, they agreed to keep 
the resolution process open for the entire 30-day resolution period.  Accordingly, the parties 
agree that the 45-day timeline for the Hearing Officer’s Determination (“HOD”) in this matter 
began to run on December 31, 2016, and the 45-day period concludes on February 13, 2017.    

 
The undersigned Impartial Hearing Officer (“IHO” or “Hearing Officer”) convened a 

Pre-hearing Conference (“PHC”) on January 9, 2017, during which the parties discussed and 
clarified the issues and the requested relief.  At the PHC the parties agreed that five-day 

                                                 
1 Personal identification information is provided in Appendix A. 
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specified on  IEP, and/or fund additional independent tutoring services on a 
weekly basis until such time as the IEP is being implemented; 

(d)  an Order that DCPS hold a meeting to determine a proper placement for Student 
based on  IEP; and 

(e)  any other relief the Hearing Officer deems appropriate. 
 

FINDINGS OF FACT 
1.  Student is [AGE] years old and is in the [GRADE] grade.  Student resides in 

Washington, D.C. with Parent.3 
 
  2. During the 2015-2016 school year Student attended City School, which prepared 

Student’s current IEP on May 17, 2016.4 
 

3. Student is eligible for special education and related services under the disability 
classification “Multiple Disabilities (Specific Learning Disability, Other Health Impairment).”  

 current IEP from May 17, 2016 calls for  to receive 15 hours per week of specialized 
instruction outside the general education setting, 120 minutes per month of speech-language 
pathology services outside the general education setting, 120 minutes per month of behavioral 
support services outside the general education setting, and 30 minutes per month of consultative 
occupational therapy services.5 

 
4. Student has attended District School since the start of the 2016-2017 school year.  

Parent and Student were drawn to District School due to its unique programming, geared to some 
of Student’s interests.  District School had been one of three schools Parent considered for 
Student.  Parent and the staff at City School informed District School of Student’s IEP 
requirements before  began attending school there.6 

 
 5. Unexpectedly, District School’s special education department became short 
staffed at the start of the 2016-2017 school year.  Due to the volume of students they had to 
serve, the special education teachers who remained at District School were no longer able to 
provide any specialized instruction outside the general education setting.  Rather, the best they 
could do at the time was to provide all specialized instruction inside the general education 
setting.7 
 

6. Throughout the 2016-2017 school year, Student did not receive 15 hours per week 
of specialized instruction outside the general education setting.  Rather, Student was provided 15 
hours of specialized instruction inside the general education setting.8 
 

                                                 
3 Testimony of Parent. 
4 R-3. 
5 Stipulation of the parties; R-3-10. 
6 Testimony of Parent. 
7 Testimony of Special Education Teacher. 
8 Stipulation of the parties. 
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 7. At District School during the 2016-2017 school year, Student earned a significant 
number of “Ds” and “Fs” on first term report card, and on  progress reports throughout the 
year.9 
 
 8. During the 2015-2016 school year, Student’s Scholastic Reading Inventory 
(“SRI”) score was at approximately the third grade level.  During the 2016-2017 school year, 
Student’s SRI score fell to approximately a first grade level.10 
 

9. Parent, who homeschools her other children, has consistently worked with 
Student throughout the school year to help improve  academic performance, including helping 

 with work packets  teachers sent home.  However, Student has not been able to 
sufficiently grasp the material taught at school.11 
 
 10. During the 2016-2017 school year, Student’s behavior was poor.   does not sit 
down in class as required,  is regularly interrupting other students,  was suspended at one 
point for throwing hand sanitizer at another student, and  missed a significant amount of 
school and class.12 
 
 12. District School has recently been able to augment its staff by adding an additional 
special education teacher.  The new special education teacher will be providing Student some of 

 specialized instruction outside the general education setting; however, Special Education 
Teacher will also continue to provide  some of  specialized instruction inside the general 
education setting.13   
 

13. Had  received specialized instruction outside the general education setting as 
 IEP calls for, Student would be closer to grade level and  behaviors would have 

improved.14 
 

CONCLUSIONS OF LAW 
“Based solely upon the evidence presented at the hearing, an impartial hearing officer 

shall determine whether the party seeking relief presented sufficient evidence to meet the burden 
of proof that the action and/or inaction or proposed placement is inadequate or adequate to 
provide the student with a FAPE.”  5 D.C.M.R. E-3030.3.  The burden of proof in an 
administrative hearing is properly placed upon the party seeking relief, except that once 
Petitioner has established a prima facie case, Respondent shall carry the burden of persuasion on 
issues regarding the appropriateness of an IEP or placement (issue (b)). The burden of persuasion 
shall be met by a preponderance of the evidence.  Schaffer v. Weast, 546 U.S. 49 (2005).  
Through documentary evidence and witness testimony, the party with the burden of persuasion 

                                                 
9 Testimony of Educational Advocate A: P-20-P-29; R-4. 
10 Testimony of Educational Advocate A. 
11 Testimony of Parent. 
12 Testimony of Parent; testimony of Educational Advocate A. 
13 Testimony of Special Education Teacher. 
14 Testimony of Educational Advocate A. 
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must persuade the impartial hearing officer by a preponderance of the evidence. DCMR 5-
E3022.16; see also, N.G. v. District of Columbia, 556 F.Supp.2d 11, 17 n.3 (D.D.C. 2008). 
 

A hearing officer’s determination of whether a child received a FAPE must be based on 
substantive grounds.  In matters alleging a procedural violation, a hearing officer may find that a 
child did not receive a FAPE only if the procedural inadequacies (i) impeded the student’s right 
to a FAPE; (ii) significantly impeded the parent’s opportunity to participate in the decision-
making process regarding the provision of a FAPE to the parent’s child; or (iii) caused a 
deprivation of educational benefit.  34 C.F.R. 300.513(a). 

 
(a) Whether DCPS denied Student a FAPE by failing to implement  IEP from 

the start of the 2016-2017 school year through the present time, by not 
providing  15 hours of specialized instruction per week outside the 
general education setting, as called for on  IEP. 
 

During the DPH, Petitioner made an oral motion for a directed finding that DCPS failed 
to provide a FAPE by failing to implement Student’s IEP.  DCPS opposed the oral motion on the 
grounds that it did provide Student with specialized instruction, though it was not outside the 
general education setting.  Based on the parties’ stipulations, the undersigned granted the oral 
motion, finding that DCPS denied Student a FAPE by failing to implement  IEP. 

 
In reviewing a failure-to-implement claim, a hearing officer must ascertain whether the 

aspects of the IEP that were not followed were “substantial or significant” or, in other words, 
whether the deviations from the IEP’s stated requirements were “material.”  See Catalan ex rel. 
E.C. v. District of Columbia, 478 F. Supp. 2d 73, 75 (D.D.C. 2007), aff'd sub nom. E.C. v. 
District of Columbia, No. 07-7070 (D.C.Cir. Sept. 11, 2007).  Where an LEA’s failure to 
implement is material (not merely de minimus), courts have held that the standard for 
determining whether there has been a denial of FAPE is not tied to whether the student has 
suffered educational harm.  See Wilson v. District of Columbia, 770 F. Supp. 2d 270 (D.D.C. 
2011) (finding a student had been denied a FAPE, even where the student made academic 
progress despite the LEA’s material failure to implement part of the student’s IEP).  Rather, “it is 
the proportion of services mandated to those provided that is the crucial measure for determining 
whether there has been a material failure to implement.”  Turner v. District of Columbia, 952 F. 
Supp. 2d 31 (D.D.C. 2013). 

 
In this instance, Student’s IEP called for 15 hours of specialized instruction outside the 

general education setting.  From the start of the 2016-2017 school year until approximately one 
week prior to the DPH, Student was provided at most 15 hours of specialized instruction inside 
the general education setting.  During the week leading up to the DPH, Student was at most 
provided some of  required specialized instruction outside the general education setting, but at 
least some of that instruction was still being provided inside the general education setting.  As 
indicated to the parties during the DPH, the undersigned deems the deviation between the type of 
setting in which Student’s IEP calls for  to receive specialized instruction and the type of 
setting in which Student has actually been receiving specialized instruction to be material, as it 
goes to the extent to which Student was being educated alongside nondisabled peers.  DCPS has 
been forthright about the deviation and the circumstances leading to it.  The undersigned credits 
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the testimony of Special Education Teacher that the District School staff did the best it could 
under circumstances that were not within their immediate control.  Nevertheless, the sharp 
difference in the type of services Student’s IEP mandated and the type of services  received 
impeded  right to a FAPE and caused  a deprivation of educational benefit.  As such, 
Parent has met the burden of proving that DCPS denied Student a FAPE by failing to fully 
implement  IEP during the 2016-2017 school year. 

 
(b)  Whether DCPS denied Student a FAPE by failing to provide  an 

appropriate placement from the start of the 2016-2017 school year, in that 
the student is assigned to a school setting that cannot implement the services 
listed on  IEP. 

 
To the extent that a student’s IEP is appropriate, his educational placement is also 

appropriate, if it is able to implement the terms and conditions of the IEP.  O.O. ex rel. Pabo v. 
District of Columbia, 573 F.Supp.2d 41, 55 (D.D.C.2008) (Where a student’s IEP was adequate, 
a school capable of implementing the IEP was an appropriate placement.)  In this instance, as 
stated above, there were material deviations between what Student’s IEP mandated  receive 
and what  actually received during the 2016-2017 school year.  Even now that District School 
has been able to augment its special education staff and can provide Student some of  required 
specialized instruction outside the general education setting,  will continue to have to receive 
some of  mandated specialized instruction inside the general education setting in 
contravention of  IEP.  Not being in a setting that can fully implement  IEP has impeded, 
and would continue to impede, Student’s right to a FAPE and cause  a deprivation of 
educational benefit.  The undersigned does not find DCPS to have met its burden of persuasion 
that Student’s educational setting/placement during this 2016-2017 school year has been 
appropriate. 
 
  ORDER15 

Based on the Findings of Fact and Conclusion of Law above, it is hereby ORDERED that: 
 

A. Within five school days of this Order, DCPS shall fund compensatory education in 
the form of 110 hours of independent tutoring services;16 

B. DCPS shall immediately (within one business day of this Order) begin implementing 
Student’s IEP by providing  with the level of services in mathematics, written 
expression and reading specified on  IEP.  In the event that DCPS is not able to 
immediately begin fully implementing Student’s IEP, DCPS shall fund one hour of 
independent tutoring services for each hour of weekly specialized instruction it is not 

                                                 
15 This decision does not address the request for an increase in services Educational Advocate A made 
during her testimony at the DPH, because the request was not in the DPC or the PHO.  As Respondent did 
not have notice of this request, the merits of the request have not been litigated.  Moreover, as 
Educational Advocate A testified, Student needs to first receive with fidelity the services on  current 
IEP before an informed decision can be made regarding whether  needs additional services.  The 
question of whether Student’s IEP services need to be increased is not a subject of the instant matter; 
therefore, the parties are not precluded from litigating it in a future action. 
16 During the DPH, Respondent indicated that it consents to this requested relief from Petitioner. 
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able to provide as specified on Student’s IEP, until such time as Student’s IEP is 
being fully implemented; 

C. Within ten school days of this Order, DCPS shall convene a meeting to determine a 
proper educational setting/placement for Student based on  IEP. 

 
All other relief Petitioner requested in the complaint is DENIED. 

 
 IT IS SO ORDERED. 
 

Date: February 13, 2017     /s/ NaKeisha Sylver Blount 
        Impartial Hearing Officer 
Copies to: 
Petitioner (by U.S. mail) 
Petitioner’s Attorney (electronically) 
DCPS’ Attorney (electronically) 
OSSE-SPED (electronically) 
ODR (electronically) 
 
 

NOTICE OF RIGHT TO APPEAL 
 This is the final administrative decision in this matter.  Any party aggrieved by this 
Hearing Officer Determination may bring a civil action in any state court of competent 
jurisdiction or in a District Court of the United States without regard to the amount in 
controversy within ninety (90) days from the date of the Hearing Officer Determination, in 
accordance with 20 U.S.C. §1415(i). 




