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DISTRICT OF COLUMBIA
OFFICE OF THE STATE SUPERINTENDENT OF EDUCATION

Office of Dispute Resolution
810 First Street, N.E., 2nd  Floor

Washington, DC 20002

PETITIONER, on behalf of
 STUDENT,1

Petitioner,

   v.

DISTRICT OF COLUMBIA
 PUBLIC SCHOOLS,

Respondent.

)
)
)
)
)
)
)
)
)
)
)
)
)

       Date Issued: August 18, 2017

       Hearing Officer:  Peter B. Vaden

       Case No:  2017-0134

       Hearing Dates: August 2 and 5, 2017

       Office of Dispute Resolution, Room 2006
       Washington, D.C. 

INTERIM HEARING OFFICER DETERMINATION

INTRODUCTION AND PROCEDURAL HISTORY

This matter came to be heard upon the Administrative Due Process Complaint

Notice filed by the Petitioner (MOTHER) under the Individuals with Disabilities

Education Act, as amended (the IDEA), 20 U.S.C. § 1400, et seq., and Title 5-E, Chapter

5-E30 of the District of Columbia Municipal Regulations (D.C. Regs.).  In her due

process complaint, Petitioner alleges that Respondent District of Columbia Public

Schools (DCPS) denied Student a FAPE by not timely conducting evaluations, by

providing inappropriate Individualized Education Programs (IEPs) and educational

placements and by delegating Student’s placement decision to a DCPS least restrictive

environment (LRE) team.  For relief, Petitioner requests that DCPS be ordered to fund

Student’s prospective nonpublic placement and ensure that Student’s IEP is
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appropriately revised.  In addition, Petitioner seeks compensatory education to

compensate Student for the denials of FAPE alleged in the complaint.

Student, an AGE youth, is a resident of the District of Columbia.  Petitioner’s Due

Process Complaint, filed on May 15, 2017, named DCPS as respondent.  The

undersigned hearing officer was appointed on May 16, 2017.  On June 14, 2017, I

convened a prehearing telephone conference with counsel to discuss the hearing date,

issues to be determined and other matters.  The parties convened for a resolution

session on May 26, 2017, which did not result in an agreement.  My final decision in this

case was originally due by July 29, 2017.   In order to accommodate holding the hearing

in the first week of August 2017, the first dates available to counsel and the parties, I

granted a consent continuance motion filed by DCPS’ counsel to extend the final

decision due date to August 18, 2017.  As a result of the determinations in this decision,

the final decision due date will be further extended to September 17, 2017.

The due process hearing was convened before this impartial hearing officer on

August 2 and 5, 2017 at the Office of Dispute Resolution in Washington, D.C.  The

hearing, which was closed to the public, was recorded on an electronic audio recording

device.  Petitioner appeared in person and was represented by PETITIONER’S

COUNSEL.  Respondent DCPS was represented by SPECIAL EDUCATION MANAGER

and by DCPS’ COUNSEL.

Prior to the hearing, Petitioner’s Counsel filed a motion for sanctions against

DCPS on the asserted grounds that in its prehearing disclosures, DCPS included

education records pertaining to Student which were not provided in response to

Petitioner’s earlier request for Student’s education records.  Petitioner moved that

DCPS’ proposed Exhibit R-1 be excluded and that Petitioner be allowed to offer Exhibits
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R-4, R-5, R-7, R-10 and R-13 in its case-in-chief.  I denied the motion for sanctions, but

granted Petitioner’s request for admission of Exhibits R-4, R-5, R-7, R-10 and R-13 as

Petitioner’s exhibits. 

Petitioner’s Counsel made an opening statement.  DCPS’ Counsel waived opening

argument.  Mother called as witnesses CENTER DIRECTOR, PROGRAM DIRECTOR

and EDUCATIONAL ADVOCATE, an employee of Petitioner’s Counsel.  DCPS called as

witnesses SCHOOL SOCIAL WORKER, Special Education Manager and ASSISTANT

PRINCIPAL.  Petitioner’s Exhibits P-1 through P-43 and P-45 were admitted into

evidence, including Exhibits P-1, P-2, P-4, P-5, P-19 through P-23, P-25 and P-42

admitted over DCPS’ objections.  I sustained DCPS’ objection to Exhibit P-44. DCPS’

Exhibits R-2 through R-14 were admitted into evidence without objection.  Exhibit R-1

was admitted over Petitioner’s objection.  (Exhibits R-4, R-5, R-7, R-10 and R-13 were

initially admitted as Petitioner’s exhibits.)

At the conclusion of Petitioner’s case-in-chief, DCPS’ Counsel made an oral

motion for a directed finding in favor of DCPS on all issues because Petitioner had not

testified.  I denied the motion.  

Counsel for the respective parties made closing arguments.  Neither party

requested leave to file a post-hearing written memorandum.

JURISDICTION

The hearing officer has jurisdiction under 20 U.S.C. § 1415(f) and D.C. Regs. tit.

5-E, § 3029.

ISSUES AND RELIEF SOUGHT

The following issues for determination were certified in the August 15, 2017 

Prehearing Order:



4

1. Whether DCPS denied Student a FAPE by failing to timely conduct 
comprehensive evaluations requested by the parent on May 4, 2015
(Woodcock-Johnson) and September 10, 2015 (Functional Behavioral
Assessment) respectively.

2. Whether DCPS denied Student a FAPE by providing Student with an
inappropriate educational placement as far back as September 10, 2015
and through the present time.

3. Whether DCPS denied Student a FAPE by providing Student with an
inappropriate IEP on March 22, 2016, specifically:

a. The March 22, 2016 IEP failed to provide Student with sufficient hours
of specialized instruction to meet  needs and did not provide Student
with the level of services that DCPS indicated would be provided during
the March 22, 2016 IEP meeting;

b. The March 22, 2016 IEP failed to provide Student with sufficient
behavioral support services to meet  needs;

c. The March 22, 2016 IEP failed to appropriately address Student’s
behavioral needs through an appropriate Behavior Intervention Plan
based on an updated Functional Behavioral Assessment;

d. The March 22, 2016 IEP contained vague and unmeasurable goals and
objectives that were unreasonable and unrealistic in light of the child’s
present levels of performance and were not reasonably calculated to
provide educational benefit or remedy  deficits.

4. Whether DCPS denied Student a FAPE by providing Student with an
inappropriate IEP on March 16, 2017, specifically:

a. DCPS failed to provide the parent and her advocate with either the
evaluation or draft IEP in advance of the meeting, preventing them from 
meaningfully participating in the IEP process and denying Student a
FAPE;

b. The March 16, 2017 IEP failed to provide sufficient hours of specialized
instruction to meet Student’s needs;

c. The March 16, 2017 IEP fails to appropriately address Student’s
behavioral needs through an appropriate Behavior Intervention Plan
based on an updated Functional Behavioral Assessment;

d. The March 16, 2017 IEP contains vague and unmeasurable goals and
objectives that were unreasonable and unrealistic in light of the child’s
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present levels of performance and were not reasonably calculated to
provide educational benefit or remedy  deficits.

5. Whether DCPS denied Student a FAPE in March of 2017 by delegating the
placement decision to a team that did not include the parent or those
knowledgeable about Student and by delaying an appropriate placement
decision through the use of the “LRE team.”

For relief, the parent requests that the hearing officer,

a. Order DCPS to fund Student’s tuition with transportation at NONPUBLIC
SCHOOL and issue a Prior Written Notice regarding this placement no later than
15 days following the issuance of the Hearing Officer’s Determination in this
matter;

b.  Order DCPS to hold a meeting within 15 days of a decision in this matter in
order to revise the IEP to include the following: a minimum of 31 hours per week
of specialized instruction outside of the general education setting and 1 hour per
week of behavioral support services outside of the general education setting;
information about Student’s LRE being a full-time separate special education day
school for students with learning disabilities, ADHD, and Emotional Disabilities,
and appropriate goals reasonably calculated to provide Student with educational
benefit in light of  circumstances;

c. (In the alternative) Order DCPS to hold a meeting within 15 days of the
decision in this matter to revise the IEP to comply with the hearing officer’s
findings of fact and conclusions of law regarding Student’s IEP needs.

Petitioner also seeks a compensatory education award for the denials of FAPE

alleged in the complaint.

FINDINGS OF FACT

After considering all of the evidence admitted at the due process hearing in this

case, as well as the argument of counsel, this hearing officer’s findings of fact are as

follows:

1. Student is an AGE resident of the District of Columbia, where  resides

with Mother and a sibling.  Exhibit R-3.  Student is eligible for special education and

related services as a student with an Other Health Impairment - Attention Deficit

Hyperactivity Disorder (OHI-ADHD).  In spring 2017, DCPS proposed to change
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Student’s disability classification to Multiple Disabilities (MD), based upon concomitant

Emotional Disturbance (ED) and OHI-ADHD impairments.  Exhibits R-9, R-10.

2. Student began attending school in the District at CITY SCHOOL 1.  

attended CITY SCHOOL 2 for kindergarten through 2nd grade.  Since 3rd grade,  has

attended CITY SCHOOL 3.  For the 2016-2017 school year,  was in GRADE at City

School 3.  Exhibit R-3.

3. On May 12, 2014, Petitioner filed a prior due process complaint on behalf

of Student (Case No. 2014-0223).  In that proceeding, Petitioner was also represented

by Petitioner’s Counsel.  Petitioner alleged that DCPS had denied Student a FAPE by

failing to locate, identify and evaluate Student between August 2012 and October 2013;

by failing to conduct a functional behavioral assessment (FBA); by failing to reschedule

an eligibility meeting in February 2014; by failing to include a general education teacher

for an April 1, 2014 IEP team meeting; by providing an inappropriate IEP on or about

April 1, 2014; by failing to ensure that the April 1, 2014 IEP included appropriate annual

goals and by failing to ensure that the April 1, 2014 IEP included a Behavior

Intervention Plan (BIP) and sufficient behavioral support services.  In a Hearing Officer

Determination issued June 20, 2014, former Impartial Hearing Officer Charles Carron

determined, inter alia, that Student’s placement in the April 1, 2014 IEP was

appropriate and that DCPS had not otherwise denied Student a FAPE.  Hearing Officer

Carron ordered DCPS to convene an IEP team meeting for Student to determine

whether any additional assessments of Student were needed and to review and revise



2 Petitioner’s Counsel provided the June 20, 2014 HOD at the due process hearing
in this case.  Counsel for both parties agreed that I may review the HOD as part of the
prior procedural history in this case.  I advised counsel that I would not adopt findings
of fact from the June 20, 2014 HOD.
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Student’s IEP, as appropriate.  Hearing Officer Carron denied all other relief.  June 20,

2014 HOD.2

4. Student was initially evaluated by DCPS SCHOOL PSYCHOLOGIST 1 in

February 2014 to determine  cognitive, academic, and social emotional functioning as

well as determine the impact, if any, it had on academic performance. Student was

referred for this evaluation due to poor academic functioning in reading, math and

written expression, and significant behavioral difficulties. Behaviors included difficulty

engaging appropriately with  peers, negatively seeking out attention from  teacher,

expecting one-on-one attention, difficulty following directions and class rules, walking

out of class without permission, verbal and physical aggression towards peers and staff

as well as difficulty focusing, destruction of property, and noncompliance. At the time,

Student was receiving interventions through the use of the Wilson Reading Program

which  received twice a week for one hour each session.  Student had not made

progress in Reading.  In addition, Student received behavior support services from a

Department of Mental Health social worker and the school-based behavior technician.

Student’s response to in-school behavior interventions was inconsistent due to 

inability to self-regulate  frustration level and impulsivity in the classroom.  School

Psychologist 1 administered the Wechsler Intelligence Scale of Children – Fourth

Edition (WISC-4) to Student.  performance on that instrument yielded a full scale

intelligence quotient (FSIQ) which fell within the borderline range as indicated by the

standard score of 73.  Verbal Comprehension Index standard score of 83 fell in the
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low average range.  perceptual reasoning Index standard score of 79 fell in the

borderline range.  working memory Index of 71 likewise fell in the borderline range.

 processing speed Index standard score of 80 fell in the lower parameter of the low

average range. Student was also administered the Woodcock Johnson Tests of

Achievement - Third Edition (WJ-III)  in order to assess  academic achievement. 

best performance was on the applied problems test, on which he obtained a standard

score of 83 which falls in the low average range. All other assessed domains were

measured to fall in the low or very low range with  lowest performance in academic

fluency with a standard score of 56.  School Psychologist 1 reported that overall,

Student’s present levels of performance consisted of significant deficits in the areas of

Reading, Comprehension, Spelling, and Academic Fluency.   scores for Broad

Reading and Broad Math were far below  same aged peers, suggesting the need for

continued academic support in these areas.  Student’s mother and teacher completed

behavior rating inventories in which they were asked to rate the frequency and intensity

of Student’s behaviors observed at home and at school. Responses from Mother yielded

average scores for the areas of inattention, hyperactivity/impulsivity, and learning

problems. Her responses yielded very elevated scores in the areas of executive

functioning, defiance/aggression and peer relations. Responses from the teacher yielded

very different scores in the areas of inattention and hyperactivity/impulsivity which fell

in the very elevated range.  Responses from the teacher were in the very elevated range

for learning problems/executive functioning, defiance/aggression and peer relations. 

The teacher and Mother also completed the Behavior Assessment System for Children –

Second Edition (BASC-2) Teacher and Parent Rating Scale. Overall, the responses from

Mother and the teacher indicated that Student exhibited behaviors that ranged from
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Average to Clinically Significant at home and At-Risk to Clinically Significant at school.

School Psychologist 1's findings from this assessment included a recommendation that

Student be found eligible to receive special education services under the eligibility

category of Other Health Impairment - ADHD, Combined Type.  Exhibits P-35, R-3.

5. Student was determined eligible for special education and related services

on February 21, 2014 under the OHI-ADHD disability classification.   IEP, as

amended on September 10, 2014, identified Mathematics, Reading, Written Expression,

and Emotional, Social and Behavioral Development as areas of concern.  This IEP

provided Student 2 hours per day of Specialized Instruction outside general education

and 60 minutes per day in general education.  For Related Services, the IEP provided

Student 120 minutes per month of Behavioral Support Services outside general

education.  Exhibit P-10.

6. Student’s IEP team at City School 3 met for  annual IEP review on April

30, 2015.  Mother and Educational Advocate attended this meeting.  At the meeting,

Student was reported to be reading at Text Reading Comprehension (TRC) level B

(Below Proficient/Beginning 1st grade). The April 30, 2015 IEP team left Student’s

Special Education and Related Services unchanged.  Exhibit P-13.

7. Student’s grades for the final term of the 2014-2015 school year were Basic

in all core subjects, except for Proficient in Writing and Language.  The teacher reported

that Student was still reading at level B.  Exhibit P-7.

8. On  IEP Progress Report for the last reporting period of the 2014-2015

school year, Student was reported to be progressing on all of  IEP annual goals except

 had made no progress on a Written Expression goal on the strategy to answer

questions about text.  Exhibit P-30.
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9. On May 4, 2015, Educational Advocate made a request to City School 3 for

Student to be reevaluated with an “achievement evaluation conducted such as the

Woodcock Johnson III” (WJ-III). Exhibit P-2.   The school did not retest Student with

the WJ-III but it did conduct other achievement evaluations including the iReady

Diagnostic assessments in November 2015 and February 2016 and the Dynamic

Indicators of Basic Early Literacy Skills (DIBELS) tests at the beginning, middle and end

of the 2014-2015 and 2015-2016 school years.  Exhibits P-14, P-40.

10. At a school meeting on September 9, 2015, Educational Advocate

requested a Functional Behavioral Assessment (FBA) and a Behavior Intervention Plan

(BIP) for Student.  This request was referenced in an email from the advocate to the

school on September 30, 2015.  Exhibit P-3.  School Social Worker conducted Level 1

FBAs of Student annually beginning in the 2016-2017 school year.  She developed a BIP

for Student in late November 2016 based upon an FBA interview she did with Student’s

Reading and Math teachers.  Testimony of School Social Worker, Exhibit R-8.  There is

no evidence that an FBA was conducted following the September 9, 2015 request of

Educational Advocate until the 2016-2017 school year.

11. On Student’s IEP Progress Report for the period ending January 22, 2016,

Student was reported to have made no progress on  Emotional, Social and Behavioral

Development annual goal.  The social worker reported that Student continued to show

minimal gains in the utilization of effective social and emotional skills.  Due to 

inability to remain on task, Student had difficulty with self-regulation.  For the

Beginning of Year Strengths and Difficulties Questionnaire (SDQ), Student scored very

high in 4 categories: Overall Stress, Behavior difficulties, Hyperactivity and

Concentration difficulties and Difficulties getting along with other children.  Exhibit P-
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31.    

12. Student’s IEP team at City School 3 met for  annual IEP review on

March 22, 2016.  Mother and Educational Advocate attended this meeting.  At the

meeting, Student was reported to be significantly below grade-level in Math and was

still reading at TRC level B (Beginning 1st grade).  Behaviorally, Student was reported to

exhibit an inability to focus, have difficulty remaining seated, and a low frustration

tolerance.   inability to self-regulate and follow directions was preventing  from

continuous access to the general education curriculum.  The March 22, 2016 IEP team

increased Student’s Special Education from 3 to 4 hours per day, including 2 hours

outside general education.  The team left Behavioral Support Services unchanged at 120

minutes per month.  Exhibit P-14.

13. Educational Advocate attended the March 22, 2016 IEP team meeting

when the annual goals for Student were discussed.  She did not object to the goals at the

meeting.  Testimony of Educational Advocate.

14. Student’s grades for the final term of the 2015-2016 school year were

Below Basic in Writing and Language and Math, and Basic in other core subjects. 

Student received “R’s” (Rarely) on every listed goal for Work Habits, personal and social

skills.  Exhibit P-8.  On the IEP Progress Report for the end of the regular school year,

Student was reported to be Progressing on Math goals, but to have made No Progress on

Reading goals.  Behaviorally, Student was reported to have shown gains in  responses

to redirection and  ability to remain on task.   had also shown improvement in 

ability to self-regulate and communicate  feelings.  Exhibit P-31.

15. DCPS SCHOOL PSYCHOLOGIST 2 conducted a comprehensive

psychological reevaluation of Student in February 2017.  She reported that current and



12

historical data indicated that Student has a history significant for aggressive behaviors,

opposition when interacting with adults, non-compliance, impulsivity, and difficulty

attending to task and accepting responsibility for  actions. Student’s behaviors

appeared to be escalating in the 2016-2017 school year.  had been suspended

multiple times (either in-school or out of school suspension) for offenses such as

fighting, breaking glass windows in the school building, throwing laptops, and

repeatedly disrespecting authority. Student’s teachers also reported that  had

difficulty processing information and with long term memory. The teachers reported

that without consistent repetition of skills on a daily basis Student is unable to

remember the skill learned and will require repeated instruction on that particular skill. 

Socially, Student struggles with relationships with  peers and adults.  often

appears upset or sad and is very easily irritated by  classmates.  has been in “at

least 10 fights or altercations” in the 2016-2017 school year, according to  teachers.

School Psychologist 2 assessed Student’s overall intelligence using a variety of

tests. On the Reynolds Intellectual Assessment Scales (RIAS),  Student earned a

Composite Intelligence Index (CIX) of 74.   This level of performance falls within the

range of scores designated as Moderately Below Average and exceeds the performance

of 4% of individuals  age.  Student earned a Composite Memory Index (CMX) score of

84, which falls within the Below Average range for memory skills and exceeds the

performance of 14 out of 100 individuals Student’s age. Information obtained from the

RIAS suggested to the examiner that Student is a student that would find grade level

tasks accomplishable. On the Wechsler Individual Achievement Test, Third Edition

(WIAT-III), School Psychologist 2 administered specific subtests to assess Student’s

current academic abilities.  Given Student’s overall intelligence index score of 74, School
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Psychologist 2 expected that  performance on academic tasks would fall between 44

and 104.  Student was administered the receptive vocabulary, math problem solving,

sentence building, word reading, expressive vocabulary, oral word fluency, and sentence

repetition subtests. Several attempts were made to complete the remaining tests,

however Student refused to comply with this examiner’s request for  to do so.  On

the Math Problem Solving subtest, Student demonstrated the ability to add and subtract

single-digit numbers with pictures, identified patterns, demonstrated understanding of

coin value, and read simple bar graphs.  Student had difficulty with identifying

information using a calendar, telling time on an analog clock, and comparing values of

coins. Student’s standard score of 64 fell in the low range indicating that although math

is an area of academics that  reports to like, it is still an area of significant

deficit for Student. For the Word Reading subtests Student was able to read two letter

words.  However,  began to demonstrate difficulty when words included four or more

letters.  was able to show an understanding of first letter and last letter sounds on

most words attempted, however  had difficulty with vowel sounds.  Student received a

standard score of 57 on the subtest placing  word reading abilities in the low range.

On the Oral Expression subtest, Student earned a standard score of 87 which falls in the

Average range. Oral expression was an area of strength for Student.  On the Receptive

Vocabulary subtest, Student received a standard score of 115 which falls in the Average

range just 1 point shy of the Above Average range. This subtest represented Student’s 

best performance on the WIAT-III.

School Psychologist 2 used behavior rating scales to assess Student’ social-

emotional functioning.  Mother completed the Clinical Assessment of Behavior parent

form (CAB-P). Her responses yielded scores that fell in the mild clinical risk for Student



14

for both internalizing and externalizing behaviors, including for anxiety, depression,

anger, aggression, bullying, conduct problems and attention deficit/hyperactivity,

autistic spectrum behaviors, learning disabilities, and mental retardation. Her scores

indicated mild adaptive weakness on the social skills and competence adaptive scales.

Scores fell in the mild clinical risk for both emotional disturbance and social

maladjustment.  Information from Mother’s responses on this assessment suggested to

the examiner the possible presence of an emotional disturbance such that associated

behaviors are impacting Student’s ability to demonstrate emotional control and move

toward academic progress.

Two teachers completed the Behavior Assessment Scales for Children – II (BASC-

2) clinical rating scales.  The teachers described Student as a student who can be loving

and engaged at times. They report that when Student is “in a good place,” it is evident

that  has the desire to do well and seeks their approval.  Both teachers endorsed

statements indicating that Student almost always has a short attention span, argues

when denied  own way, has trouble staying seated, breaks the rules, does not

complete tests, threatens to hurt others, disobeys, loses  temper too easily, and makes

statements such as “I wish I were dead.”  They also described Student as a student that

often acts without thinking, is easily upset, bullies others, babbles to  has trouble

keeping up in class, teases others, hits other children and acts out of control. Responses

from both teachers yielded clinically significant scores in the areas of hyperactivity,

aggression, conduct problems, depression, attention problems, learning problems,

atypicality, adaptability, study skills, and functional communication. Scores fell in the

at-risk range for somatization, withdrawal, social skills and leadership. Responses for

anxiety were Average for one teacher and At-Risk for the other teacher.  Both teachers’
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responses on the BASC-II were comparable to the responses from Mother on the CAB-P,

indicating that Student presents with many behaviors associated with emotional

disturbance, learning problems and hyperactivity/inattention.

School Psychologist 2 concluded that in spite of the various academic and

behavioral supports then in place, it did not appear that Student’s academic or social

emotional needs were being met in the current school setting.  Her opinion was that

Student required a more restrictive environment which includes a small class setting in

order to meet  academic and social-emotional needs.  School Psychologist 2

recommended that Student meets eligibility criteria to receive special education services

as a student with Other Health Impairment and Emotional Disturbance.  She stated that

Student’s ADHD behaviors are secondary to  poor academic and emotional

functioning.  She concluded that although Student presented with significant deficits in

all assessed academic domains,  performance appears to be commensurate with

 cognitive functioning and did not support eligibility as a student with specific

learning disability.  School Psychiatrist 2 made a number of programming

recommendations.  These include the recommendation for a more restrictive classroom

environment which will allow for smaller class size and increased opportunities for

teacher support (“It is the belief of this writer that a program which provides a

self-contained classroom with a special education teacher and behavioral technician

were proved to be the most appropriate and beneficial for Student at this time.”); that

Student would benefit from placement in a DCPS classroom designed for students in

need of behavior and educational supports; that Student would likely demonstrate the

greatest improvement when placed in an environment where students may require the

additional behavior supports but other students are not excessively aggressive and
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defiant as one might find in a more restrictive setting and that if put in a placement that

is too restrictive, Student’s negative behaviors would increase as an effort to fit in, thus

making it even more difficult for  to make behavioral and academic gains.  Exhibit

R-3.

16. Student’s IEP team at City School 3 met for  annual IEP review on

March 16, 2017.  Mother and Educational Advocate attended this meeting.  At the

meeting, Student was reported to still be performing significantly below grade-level in

Math and was still reading at TRC level B (Beginning 1st grade).  Behaviorally, Student

was reported to continue to exhibit off-task behaviors and not to respond well to

redirection, as evidenced by  yelling “leave me alone”, cursing, banging  fist,

hitting and kicking classroom doors and at times the wall. The length of these episodes

depended on  current mood and whether or not  had taken  medication.  In the

school year, Student had also broken the glass to the fire extinguisher and made suicidal

ideations on two occasions.  Student was also reported to be stealing, easily losing

confidence, easily distracted, poor at concentration and having many fears and easily

scared.  Exhibit R-9.

17. At the March 16, 2017 meeting, the IEP team reviewed the goals and

objectives and behavior supports based on the social worker’s data.  The IEP team felt

that Student required a full-time IEP and one hour per week of Specialized Instruction. 

The team  increased Student’s Specialized Instruction Services to 20 hours per week,

including 15 hours outside general education, and increased  Behavioral Support

Services to 240 minutes per month. The meeting extended past the work day.  The team

did not want to finalize the IEP until all team members were in agreement.  Special

Education Manager and Educational Advocate agreed that the IEP would remain in
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draft so that she could review it after the meeting.  Special Education Manager sent the

draft to Educational Advocate.  Exhibit R-9, Testimony of Special Education Manager.

18. On March 20, 2017, Educational Advocate sent an email to Special

Education Manager describing her concerns about the March 16, 2017 IEP team

meeting.  In the attached letter, the advocate wrote that Student needed a full time

program in a more restrictive placement.  Exhibit P-4.  Special Education Manager does

not recall receiving the advocate’s March 20, 2017 letter.  Believing that the parent had

not responded to the draft IEP forwarded to the advocate, Special Education Manager

proceeded to finalize the IEP on March 20, 2017.  Testimony of Special Education

Manager, Exhibit R-9. 

19. After the March 16, 2017 meeting, Special Education Manager learned

from DCPS’ central office that in order for Student to have a full-time special education

setting, the 20 hours of Specialized Instruction had to all be in the same setting, that is

outside general education.  On May 23, 2017, Special Education Manager emailed

Petitioner’s Counsel a proposed revised IEP, changing Student’s Specialized Instruction

to 20 hours per week, all outside general education.  She proposed holding an IEP team

meeting at the same time as the Resolution Session Meeting for this case, scheduled for

May 27, 2017.  Petitioner’s Counsel protested the untimely notice and invoked “stay-

put” as a bar to holding an IEP meeting.  Due to Petitioner’s Counsel’s refusal to hold an

IEP meeting, the proposed IEP revision, changing Student’s Specialized Instruction to

20 hours per week, all outside general education, was not finalized before the due

process hearing.  Exhibit P-5, Testimony of Special Education Manager.

20. On or about June 30, 2017, DCPS sent Mother a location of services letter

to notify her that Student’s IEP location for the 2017-2018 school year would be City
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School 4.  Exhibit R-11.  Special Education Manager mailed the letter to Mother’s

current home address.  Testimony of Special Education Manager.   City School 4 has a

Behavior and Education Support (BES) classroom where Student would be placed. 

Testimony of Assistant Principal.  On July 12, 2017, Special Education Manager emailed

a copy of the location of services letter to Petitioner’s Counsel.  Exhibit P-5.

21. Nonpublic School is a private special education day school in suburban

Maryland. Its enrollment includes students with ED, Intellectual Disabilities, Learning

Disabilities, Autism Spectrum Disorder, Other Health Impairment and other IDEA

disabilities.  There are no non-disabled students enrolled.  Class size at Student’s grade

level is a maximum of 9 students with a special education teacher and a teaching

assistant.  Nonpublic School has a school-wide behavior system using four behavior

managers and a behavior specialist.  There are four full-time counselors, all licensed in

Maryland.   There is a behavior support area in each hallway as a place to take children if

needed to de-escalate.  Nonpublic School holds a current Certificate of Approval (COA)

from the D.C. Office of the State Superintendent of Education (OSSE).  The tuition for

the 10 month school year is approximately $49,000.  Testimony of Program Director.

22. Student visited Nonpublic School with Mother and met with Program

Director.  Student has been accepted for admission for the 2017-2018 school year, which

starts on August 23, 2017.  Most of the students in the classroom proposed for Student

have ED disabilities.  The school offers a computer-based reading intervention program. 

Student’s teacher would not be a reading specialist.   Testimony of Program Director.

CONCLUSIONS OF LAW

Based upon the above Findings of Fact and argument of counsel, as well as this

hearing officer’s own legal research, the conclusions of law of this hearing officer are as
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follows:

Burden of Proof

As provided in the D.C. Special Education Student Rights Act of 2014 (Student

Rights Act), the party who filed for the due process hearing, the Petitioner in this case,

shall bear the burden of production and the burden of persuasion, except that where

there is a dispute about the appropriateness of Student’s IEP or placement, or of the

program or placement proposed by DCPS, as in this case, the District shall hold the

burden of persuasion on the appropriateness of the existing or proposed program or

placement; provided that the Petitioner shall retain the burden of production and shall

establish a prima facie case before the burden of persuasion falls on the District.  See

D.C. Code § 38-2571.03(6). 

Analysis

A.

Did DCPS deny Student a FAPE by failing to timely conduct comprehensive
evaluations requested by the parent on May 4, 2015 (Woodcock-Johnson) and
September 10, 2015 (Functional Behavioral Assessment) respectively?

On May 4, 2015, Educational Advocate requested in an email to City School 3 that

Student be reevaluated with an “achievement evaluation” such as the Woodcock-

Johnson Tests of Achievement.  At a school meeting on September 9, 2015, Educational

Advocate requested a Functional Behavioral Assessment and a Behavior Intervention

Plan for Student.  This request was referenced in an email from the advocate to the

school on September 30, 2015.  Petitioner contends that DCPS denied Student a FAPE

by not conducting the requested evaluations.

DCPS must ensure that a reevaluation of each child with a disability is conducted

if the public agency determines that the educational or related services needs, including
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improved academic achievement and functional performance, of the child warrant a

reevaluation or if the child’s parent or teacher requests a reevaluation.  A reevaluation

may occur not more than once a year, unless the parent and the public agency agree

otherwise.  See 34 CFR § 300.303(b).  

DCPS conducted Woodcock Johnson Tests of Achievement, 3rd Edition (W-J III)

achievement testing of Student as part of School Psychologist 1's initial evaluation of

Student on February 18, 2014 and again with School Psychologist 2's triennial

reevaluation on February 2, 2017.  Although City School 3 did not conduct W-J III

reassessments following Educational Advocate’s May 4, 2015 request, the school

conducted other achievement evaluations including iReady Diagnostic assessments in

November 2015 and February 2016 and the Dynamic Indicators of Basic Early Literacy

Skills (DIBELS) tests at the beginning, middle and end of the 2014-2015 and 2015-2016

school years.  I find that the school did timely conduct appropriate achievement

evaluations after receiving Educational Advocate’s May 4, 2015 request.

DCPS did not ensure that an FBA of Student was conducted following the

Educational Advocate’s September 2015 request.  The last formal FBA of Student had

been conducted on May 23, 2014.  School Social Worker conducted an informal FBA

interview with Student’s teachers as groundwork for her November 29, 2016 BIP.  The

IDEA requires, in the case of a student, such as Student, whose behavior impedes the

student’s learning or that of others, that the IEP team consider the use of positive

behavioral interventions and supports, and other strategies, to address that behavior. 

See 34 CFR § 300.324(a)(2)(i).  An FBA is “essential to addressing a child’s behavioral

difficulties, and, as such, it plays an integral role in the development of an IEP.”  Harris

v. District of Columbia, 561 F.Supp.2d 63, 68 (D.D.C.2008).  An LEA’s failure to
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complete an FBA and BIP, when warranted, will constitute a denial of a FAPE.  See, e.g.,

Long v. District of Columbia,  780 F.Supp.2d 49, 61 (D.D.C.2011).  I find that DCPS’

failure to ensure that a timely FBA of Student was conducted following the request of

the parent’s representative in September 2015 was a procedural violation of the IDEA. 

See, e.g. G.G. ex rel. Gersten v. District of Columbia., supra, 924 F. Supp. 2d at 280

(school district’s failure to adequately evaluate student was a procedural error.) 

Procedural violations may only be deemed a denial of FAPE if the procedural

inadequacies—

(i) Impeded the child’s right to a FAPE;

(ii) Significantly impeded the parent’s opportunity to participate in the
decision-making process regarding the provision of a FAPE to the parent’s child;
or

(iii) Caused a deprivation of educational benefit.

34 CFR § 300.513(a)(2).  See also, e.g., Brown v. District of Columbia, No. 15-0043,

2016 WL 1452330 (D.D.C. Apr. 13, 2016).

In the present case, Student’s behavior challenges were well documented and, as

reported in all of  IEPs, had a significant and adverse impact on  progress in the

general education curriculum.  DCPS’ delay of one year in conducting an updated FBA

of Student when requested by the parent’s representative was undue delay. See Herbin

ex rel. Herbin v. District of Columbia, 362 F.Supp.2d 254, 259 (D.D.C.2005).  I

conclude DCPS’ failure to timely conduct the requested FBA impeded Student’s right to

a FAPE.  

B.

Did DCPS deny Student a FAPE by providing  with an inappropriate IEP on
March 22, 2016?  Specifically, 
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a. The March 22, 2016 IEP failed to provide Student with sufficient hours of
specialized instruction to meet  needs and did not provide Student with the
level of services that DCPS indicated would be provided during the March 22,
2016 IEP meeting;

b. The March 22, 2016 IEP failed to provide Student with sufficient behavioral
support services to meet  needs;

c. The March 22, 2016 IEP failed to appropriately address Student’s behavioral
needs through an appropriate Behavior Intervention Plan based on an updated
Functional Behavioral Assessment and

d. The March 22, 2016 IEP contained vague and unmeasurable goals and
objectives that were unreasonable and unrealistic in light of the child’s present
levels of performance and were not reasonably calculated to provide educational
benefit or remedy  deficits.

In the March 22, 2016 IEP, the City School 3 IEP team increased Student’s

Specialized Instruction from 3 to 4 hours per day, including 2 hours outside general

education.  For related services, the IEP provided 120 minutes per month of Behavioral

Support Services.  Petitioner contends that these services were inadequate and that the

IEP was also deficient because it lacked appropriate annual goals or a Behavior

Intervention Plan (BIP).  DCPS has the burden of persuasion as to the appropriateness

of Student’s IEPs.

In Moradnejad v. District of Columbia, 177 F. Supp. 3d 260 (D.D.C. 2016), the

Court adopted the Report and Recommendation of U.S. Magistrate Judge G. Michael

Harvey, which explained how a court or a hearing officer must assess an IEP:

The Supreme Court explained in [Bd. of Educ. v. Rowley, 458 U.S. 176,
102 S.Ct. 3034, 73 L.Ed.2d 690 (1982)] that a court’s assessment of an IEP
involves two inquiries:

First, has the State complied with the procedures set forth in
the [IDEA]? And second, is the [IEP] developed through the
[IDEA’s] procedures reasonably calculated to enable the
child to receive educational benefits? If these requirements
are met, the State has complied with the obligations imposed
by Congress and the courts can require no more.
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Moradnejad at 274-75.  In Endrew F. ex rel. Joseph F. v. Douglas Cty. Sch. Dist. RE-1,

137 S.Ct. 988 (2017), the U.S. Supreme Court elaborated on the standard, first

enunciated in Rowley, supra, for what constitutes an appropriate IEP:

To meet its substantive obligation under the IDEA, a school must offer an
IEP reasonably calculated to enable a child to make progress appropriate
in light of the child’s circumstances. Endrew F., 137 S.Ct. at 999. . . . The
‘reasonably calculated’ qualification reflects a recognition that crafting an
appropriate program of education requires a prospective judgment by
school officials. Id.  . . . Any review of an IEP must appreciate that the
question is whether the IEP is reasonable, not whether the court regards it
as ideal. Id. (emphasis in original.)  . . .  The IEP must aim to enable the
child to make progress. . . .  [T]he essential function of an IEP is to set out
a plan for pursuing academic and functional advancement. Id.  . . . A focus
on the particular child is the core of the IDEA.  The instruction offered
must be “specially designed” to meet a child’s “unique needs” through an
“individualized education program.”  An IEP is not a form document.  It is
constructed only after careful consideration of the child’s present levels of
achievement, disability and potential for growth. Id. (emphasis in
original.)  . . .  When a child is fully integrated in the regular classroom, as
the Act prefers, what that typically means is providing a level of instruction
reasonably calculated to permit advancement through the general
curriculum.  Id., 137 S.Ct. at 1000. . . . [For a child who is not fully
integrated in the regular classroom and not able to make grade-level
advancement] his educational program must be appropriately ambitious
in light of his circumstances, just as advancement from grade to grade is
appropriately ambitious for most children in the regular classroom. The
goals may differ, but every child should have the chance to meet
challenging objectives. Id. . . . A reviewing court may fairly expect [school]
authorities to be able to offer a cogent and responsive explanation for their
decisions that shows the IEP is reasonably calculated to enable the child to
make progress appropriate in light of his circumstances.  Id., 137 S.Ct. at
1002.

“The adequacy of an IEP can be measured only at the time it is formulated, not in

hindsight.”  District of Columbia v. Walker, 109 F. Supp. 3d 58, 66 (D.D.C. 2015) (citing

S.S. ex rel. Shank v. Howard Road Academy, 585 F.Supp.2d 56, 66 (D.D.C.2008).

With regard to the March 22, 2016 IEP, Petitioner has not alleged any procedural

violations.  Therefore, I turn to the second prong of the Rowley/Endrew F. inquiry. 

Was this IEP reasonably calculated to enable Student to make progress appropriate in
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light of  circumstances?  Educational Advocate opined that the Specialized

Instruction services were not sufficient in light of Student’s academic deficits.  I agree. 

Under the prior year IEP, Student’s Text Reading Comprehension (TRC) score had

remained flat at Level B (beginning 1st grade).  By the spring of 2016, Student’s Reading

skills were several years below  grade level.  Student was also reported to be

significantly below grade-level in Math.  Yet, DCPS School Psychologist 2 wrote in 2017

that cognitive testing suggested that Student should find grade level tasks

accomplishable.  In light of Student’s failure to progress academically with 15 hours per

week of Specialized Instruction, the decision of the March 22, 2016 IEP team to increase

 special education by only one hour per day was not likely to meet Student’s “unique

needs.”

With regard to Behavioral Support Services, Educational Advocate opined that

120 minutes per month were not adequate and that Student needed 20 to 30 minutes

per day, three times a week.  Her opinion finds support in Student’s January 22, 2016

IEP Progress Report, in which the City School 3 social worker reported Student had

made no progress in  IEP Emotional, Social and Behavioral Development annual goal

and that Student continued to show minimal gains in the utilization of effective social

and emotional skills and had difficulty with self-regulation.  DCPS’ expert, School Social

Worker, testified that by the time of the March 26, 2017 annual IEP review meeting, the

IEP team concluded that Student was not growing socially-emotionally.  Keeping

Student’s Behavioral Support Services at 120 minutes per month was unlikely to foster

progress.  I find that DCPS has not met its burden of persuasion that the Special

Education and Behavioral Support Services provided in the Mach 22, 2016 IEP were

reasonably calculated to enable Student to make progress appropriate in light of 
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circumstances.  Student was denied a FAPE as a result.

Petitioner also alleges that the March 22, 2016 IEP contained vague and

unmeasurable goals and objectives, that were unreasonable and unrealistic, and that the

IEP failed to appropriately address Student’s behavioral needs through an appropriate

Behavior Intervention Plan based on an updated Functional Behavioral Assessment. 

The IDEA requires that IEPs include, among other things: . . . ‘a statement of

measurable annual goals, including academic and functional goals, designed to . . . meet

the child’s needs that result from the child’s disability to enable the child to be involved

in and make progress in the general education curriculum . . . [and] meet each of the

child’s other education needs that result from the child’s disability’ . . . [and] ‘a

description of how the child’s progress toward meeting the[se] annual goals . . . will be

measured.’”  N.S. ex rel. Stein v. District of Columbia, 709 F. Supp. 2d 57, 60 (D.D.C.

2010), citing 20 U.S.C. § 1414(d)(1)(A)(i).   A child’s educational program must be

appropriately ambitious in light of his circumstances and every child should have the

chance to meet challenging objectives.  See Endrew F., supra, 137 S. Ct. at 1000. 

Educational Advocate opined at the due process hearing that the IEP academic

annual goals were too far beyond Student’s skill levels and the behavioral goals were too

ambitious.  However, this expert attended the March 22, 2016 IEP team meeting when

the annual goals for Student were discussed and she did not object to the goals at the

meeting.  I do not find credible her testimony, more than 17 months later, that the

annual goals were overly ambitious.  Cf. S.S. ex rel. Shank v. Howard Rd. Academy, 585

F.Supp.2d 56, 66 (D.D.C.2008) (“[B]ecause the question . . . is not whether the IEP will

guarantee some educational benefit, but whether it is reasonably calculated to do so, . . .

the measure and adequacy of an IEP can only be determined as of the time it is offered
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to the student. . . . Neither the statute nor reason countenance ‘Monday Morning

Quarterbacking’ in evaluating the appropriateness of a child’s placement.” (Internal

quotations omitted.))  With regard to the lack of a behavior intervention plan in the

March 22, 2016 IEP, the IDEA does not require that a BIP be incorporated into a child’s

IEP.  See School Bd. School Dist. No. 11 v. Renollett, 440 F.3d 1007, 1011 (8th Cir.

2006).  School Social Worker developed a revised BIP for Student in November 2016. 

C.

Did DCPS deny Student a FAPE by providing  with an inappropriate IEP on
March 16, 2017?  Specifically:

a. DCPS failed to provide the parent and her advocate with either the evaluation
or draft IEP in advance of the meeting, preventing them from meaningfully
participating in the IEP process and denying the student a FAPE;

b. The March 16, 2017 IEP failed to provide sufficient hours of specialized
instruction to meet Student’s needs;

c. The March 16, 2017 IEP fails to appropriately address Student’s behavioral
needs through an appropriate Behavior Intervention Plan based on an updated
Functional Behavioral Assessment;

d. The March 16, 2017 IEP contains vague and unmeasurable goals and objectives
that were unreasonable and unrealistic in light of the child’s present levels of
performance and were not reasonably calculated to provide educational benefit
or remedy  deficits.

–   Did DCPS deny Student a FAPE in March of 2017 by delegating the placement
decision to a team that did not include the parent or those knowledgeable about
the student and by delaying an appropriate placement decision through the use of
the “LRE team?”

With regard to the March 16, 2017 IEP, DCPS failed to comply with the IDEA’s

procedural requirements to such an extent that it negated the parent’s opportunity to

participate in the decision-making process regarding the provision of a FAPE Student. 

See Rowley, supra.  As Special Education Manager testified, the March 16, 2017 IEP

team did not finalize the IEP because the meeting went on past the work day and the
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team did not want to finalize the IEP until all the team members were in agreement. 

Special Education Manager agreed with Educational Advocate to keep the IEP in draft

until it could be reviewed by Educational Advocate after the meeting.

Special Education Manager sent Educational Advocate a copy of the IEP draft,

but then the process broke down.  On March 20, 2017, Educational Advocate sent

Special Education Manager a letter by email detailing her concerns about what had

happened at the March 16, 2017 meeting.  However, Special Education Manager

testified that she did not recall receiving the email from Educational Advocate or any

response from her to the draft IEP.  Without further attempts to obtain input from

Mother or her representatives, Special Education Manager unilaterally finalized the IEP

on March 20, 2017.  Thus, instead of the IEP team’s completing the IEP, Special

Education Manager undertook to finalize the IEP herself.  This was a procedural

violation of the IDEA’s requirement that an IEP be developed by the IEP team, including

the Mother and her representatives.  See 34 CFR § 300.320 et seq.

An IEP may be set aside where there is a “rational basis to believe that procedural

inadequacies . . . seriously hampered the parents’ opportunity to participate in the

formulation process.”  Brown v. District of Columbia, 179 F. Supp. 3d 15, 25–26 (D.D.C.

2016).  In this case, DCPS’ procedural violation of finalizing the draft March 16, 2017

IEP without reconvening Student’s IEP team, and without obtaining the further input

from the parent’s representative as agreed at the March 16, 2017 meeting, did seriously

hamper Mother’s opportunity to participate in the formulation process.  Therefore, I set

aside the March 16, 2017 IEP as invalid.

Petitioner’s Counsel compounded Special Education Manager’s procedural

missteps by refusing a May 23, 2017 request to hold another IEP meeting to revise



3 The stay-put provision of the Individuals with Disabilities Education Act, as
amended (the IDEA), 20 U.S.C. § 1400, et seq., provides, in relevant part:

Except as provided in subsection (k)(4), during the pendency of any proceedings
conducted pursuant to this section, unless the State or local educational agency and the
parents otherwise agree, the child shall remain in the then-current educational
placement of the child[.]

20 U.S.C. § 1415(j).  Petitioner’s Counsel was mistaken that the IDEA’s stay-put
provision barred DCPS from holding an IEP meeting after she filed Petitioner’s due
process complaint.  See, e.g., Cupertino Union Sch. Dist. v. K.A., 75 F. Supp. 3d 1088,
1093 (N.D. Cal. 2014) (Father’s mistaken impression that the IDEA’s “stay put”
provision prevented any further consideration of the District’s draft IEP during the
pendency of Parents’ due process complaint.)
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Student’s IEP to provide for all Specialized Instruction to be delivered outside general

education.  Petitioner’s Counsel erroneously cited the IDEA’s stay-put provision as a bar

to holding another IEP meeting.3   The U.S. Supreme Court has recently emphasized

that the core of the IDEA is the collaborative process between the parents and the school

officials to fashion the IEP. Endrew F., supra, 137 S. Ct. 988 at 994 (citing 20 U.S.C. §

1414).  Refusing to hold another IEP team meeting was antithetical to the collaborative

process.  Had the IEP team met, DCPS would have offered to place Student in a full-time

Behavior and Education Support (BES) classroom at another DCPS school and the

entire IEP team, including Mother and her representatives could have considered the

proposal and addressed any other concerns Mother had about the draft March 17, 2017

IEP.

Having determined that the March 17, 2017 IEP must be set aside, I do not reach

Petitioner’s several claims about this IEP’s alleged inadequacies.  At this stage, DCPS

must reconvene Student’s IEP team to review and revise  IEP as appropriate. 

Whether DCPS’ proposal to provide Student a full-time placement in its BES program at

City School 4 would be reasonably calculated for Student to make educational progress
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is not an issue in this case and I make no finding as to the appropriateness of the

proposed placement.

Petitioner also alleges that DCPS denied Student a FAPE by taking away the IEP

team’s  placement decision and conferring that decision to a DCPS Least Restrictive

Environment (LRE) team.  Special Education Manager testified credibly that the LRE

team was brought in to identify a location of services because City School 4 did not have

a classroom that was able to provide the outside general education services envisioned

for Student.  Turning to DCPS to identify a school capable of implementing the IEP was

not a denial of FAPE.  See N.W. v. District of Columbia, 2017 WL 2080250 (D.D.C. May

15, 2017) (District did not deny student a FAPE by failing to propose school placement

at July IEP meeting, but instead, offering two placement schools within a week of

meeting.)

D.

Did DCPS deny Student a FAPE by providing  with an inappropriate
educational placement as far back as September 10, 2015 and through the present
time?

Petitioner alleges the DCPS denied Student a FAPE by not providing an

appropriate educational placement since September 10, 2015.  The IDEA requires that

every special education placement must be “based on the child’s IEP,” 34 C.F.R. §

300.116(b)(2), and be “capable of fulfilling the student’s IEP.” Lofton v. District of

Columbia, 7 F.Supp.3d 117, 123 (D.D.C. 2013). Joaquin v. Friendship Pub. Charter Sch.,

No. CV 14-01119, 2015 WL 5175885 (D.D.C. Sept. 3, 2015).  The annual IEPs in effect for

Student from September 10, 2015 are the April 30, 2015 IEP, the March 22, 2016 IEP

and the March 16, 2017 IEP.  Petitioner did not make a prima facie showing that DCPS

had not offered a placement capable of fulfilling these IEPs.  It may be that Petitioner’s
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intent was to assert that the educational placements determined by the IEP teams in the

respective IEP’s were inappropriate.  See 34 CFR § 300.115. (The IDEA contemplates a

continuum of educational placements to meet the needs of students with disabilities.

Depending on the nature and severity of his disability, a student may be instructed in

regular classes, special classes, special schools, at the home, or in hospitals and

institutions.)  In this decision, I have determined that DCPS did not meet its burden of

persuasion that the March 22, 2016 IEP was appropriate and I have set aside the March

16, 2017 IEP due to procedural irregularities.  In both cases, these findings encompass

the educational placements determined by the respective IEP teams and there is no

need to address the appropriateness of the placements as a separate issue.  The

appropriateness of Student’s April 30, 2015 IEP, which was the IEP in effect on

September 10 2015, is not at issue in this case.  Therefore, I dismiss Petitioner’s separate

claim that DCPS denied Student a FAPE by providing  with inappropriate

educational placements since September 10, 2015.

Remedy

In this decision, I have concluded that DCPS denied Student a FAPE by not

conducting an FBA when requested by the parent in September 2015, by failing to

ensure that Student was offered an appropriate IEP on March 22, 2016 and by allowing

the March 16, 2017 IEP to be finalized without ensuring the parent was able to

participate in completing the development of the IEP.  For relief, the parent requests

that DCPS be ordered to fund Student’s placement at Nonpublic School for the 2017-

2018 school year and she requests a compensatory education award.

“[T]he District must pay for private school placement ‘[i]f no suitable public

school is available[,] . . . if there is an appropriate public school program available . . .
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the District need not consider private placement, even though a private school might be

more appropriate and better able to serve the child.’” Q.C-C. v. District of Columbia, 164

F. Supp. 3d 35, 54 (D.D.C. 2016), quoting Jenkins v. Squillacote, 935 F.2d 303, 305

(D.C.Cir.1991) (citations and quotations omitted).  See, also, N.T. v. District of

Columbia, 839 F. Supp. 2d 29, 34 (D.D.C. 2012).  In this case, the evidence does not

establish that no suitable public school is available for Student. Prior to the resolution

setting meeting for this case, Special Education Manager sought to reconvene Student’s

IEP team in order to propose a full-time special education setting in the BES classroom

at City School 4 as Student’s educational placement for the 2017-2018 school year. 

Petitioner’s Counsel refused to allow the IEP meeting to go forward, asserting,

mistakenly, that a meeting to revise Student’s IEP was barred by the IDEA’s stay-put

provision.  As a result, Student’s IEP team did not have the opportunity to consider and

decide whether the proposed BES classroom placement at City School 4 would be

appropriate for Student.  See 34 CFR § 300.116(a)(1) (Placement decision to be made by

a group of persons, including the parents, and other persons knowledgeable about the

child, the meaning of the evaluation data, and the placement options.)  At least until the

IEP team is able to review the proposed BES classroom placement for Student, it is

premature to conclude that DCPS cannot make a suitable placement available. 

Therefore, I decline to order DCPS to fund Student’s nonpublic placement.  Instead, I

will order DCPS to convene Student’s IEP team to review and revise, as appropriate, 

IEP in order to make an informed decision about  ongoing placement.  This will be

without prejudice to the parent’s right to seek further due process relief should she

disagree with the IEP team’s decision.

 The parent also seeks a compensatory education award to compensate Student



32

for the denials of FAPE in this case.  “If a hearing officer concludes that the school

district denied a student a FAPE, he has ‘broad discretion to fashion an appropriate

remedy,’ which may include compensatory education.  See B.D. v. District of 

Columbia, 817 F.3d 792, 800 (D.C. Cir. 2016).  Compensatory education consists of

prospective educational services designed to ‘compensate for a past deficient program.’ 

Reid ex rel. Reid v. District of Columbia, 401 F.3d 516, 522 (D.C. Cir. 2005) (internal

quotation marks omitted).  A final award relies on “individualized assessments,”

requires a “fact-specific” inquiry, and must be “reasonably calculated to provide the

educational benefits that likely would have accrued from special education services the

school district should have supplied in the first place.”  Id. at 524.  The Hearing Officer

should be guided by the principle that, “[t]o fully compensate a student, the award must

seek not only to undo the FAPE denial’s affirmative harm, but also to compensate for

lost progress that the student would have made.”  B.D. at 798.  That inquiry requires

“figuring out both [(1)] what position a student would be in absent a FAPE denial and

[(2)] how to get the student to that position.”  Id. at 799.  Butler v. District of Columbia,

Case No. 16-cv-01033 (D.D.C. Aug. 14, 2017).

Petitioner’s expert, Educational Advocate, presented a compensatory education

plan for Student.  Educational Advocate opined that Student had not had a proper IEP

placement for the last two school years and as a result had not made progress in

Reading or in Math and  behavior difficulties have escalated.  She projected that with

proper IEP services, Student would have reached PROJECTED GRADE levels in these

subjects.  Educational Advocate recommended that Student needs 1,000 hours of

Lindamood-Bell (LMB) reading instruction and 200 hours of mentoring to get Student

to the Projected Grade position.
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With regard to Student’s educational placement, I have found that DCPS has

failed to provide Student an appropriate IEP since March 2016.  The period of harm is

therefore considerably less than the two school years posited by Educational Advocate. 

More importantly, Educational Advocate adopted the high end of the hours of reading

services recommended by LMB’s Center Director.  This individual’s recommendation is

based upon a plan to generally develop Student’s language and literacy skills using LMB

methodology.  The LMB proposal is not founded on a compensatory education inquiry

as to what position Student would be in absent the denials of FAPE and what is needed

now to get Student to that position.  See Butler, supra.

Also, the hearing officer must take into account the cost of the proposed

compensatory education remedy.  See Mary McLeod Bethune Day Acad. Pub. Charter

Sch. v. Bland, 534 F. Supp. 2d 109, 116 (D.D.C.), modified in part, 555 F. Supp. 2d 130

(D.D.C. 2008) (Relevant evidence for compensatory education determination includes

the placement’s cost.)  The cost of the proposed program at LMB would be $126,000,

not including transportation costs and the separate costs for the mentoring program

proposed by Educational Advocate.  Without more information on the alternative

programs available to restore Student to the position  would be in, had  been

provided appropriate IEPs beginning in March 2016, I am not persuaded it would be

equitable to require DCPS to pay this sum.

In Butler, supra, U.S. District Judge Mehta instructed that a hearing officer who

finds that he needs more information to make individualized compensatory education

assessment may invite the parent to submit additional evidence to help to fashion an

award of compensatory education.  See, also, Lee v. District of  Columbia, No.

15-cv-01802, 2017 WL 44288 (D.D.C. Jan. 3, 2017)  That approach precludes issuing a
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final decision in the time frame normally required by the IDEA.  See 34 CFR § 300.515

(a)(1) (The public agency must ensure that a final decision is reached in the hearing not

later than 45 days after the expiration of the 30 day resolution period.) 

Notwithstanding, I will grant a continuance of the final decision due date for this

decision in order to allow the Petitioner to submit additional evidence on what would be

an appropriate compensatory education award for the specific denials of FAPE found in

this decision.

ORDER

Based upon the above Findings of Fact and Conclusions of Law, it is hereby

ORDERED:

1. DCPS shall ensure that within 15 business days of the date of this order,
Student’s IEP team is convened to review and revise, as appropriate,
Student’s IEP, in accordance with this decision and with 34 CFR §
300.320 et seq.  Within five business days of completion of the IEP
revision, DCPS shall identify to the parent a suitable school location to
implement the revised IEP and shall ensure that the parent and her
educational advisor are provided timely access to observe the proposed
special educational program;

2. Petitioner’s request for an order for DCPS to fund Student’s prospective
nonpublic school placement is denied without prejudice;

3. Student is entitled to an award of compensatory education to compensate
 for the denials of FAPE found in this decision.  In order to have

sufficient information to craft an appropriate award, Petitioner shall
submit additional evidence to better inform the hearing officer of (1) what
position Student would be in absent the specific denials of FAPE found in
this decision and (2) what compensatory education award would be
reasonably calculated to get Student to that position.  Within 5 business
days of the date of this order, Petitioner’s Counsel shall advise me, in
writing, of the expected length of time needed to obtain and submit this
additional information.  DCPS shall have the opportunity to respond to
Petitioner’s compensatory evidence submission within 3 business days of
its submission.  If warranted, I will reconvene the due process hearing to
receive testimonial evidence and oral argument from counsel limited to
the compensatory education remedy;
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4. In order to allow time to receive the additional compensatory education
evidence and to craft a compensatory education award, I will continue the
final decision due date in this case for 30 calendar days from August 18,
2017 to September 17, 2017;

5. All other relief requested by the Petitioner herein is denied and

6. This case shall remain open solely to complete the crafting of a
compensatory education remedy.  The convening of Student’s IEP team
shall proceed as set forth above in this order.  This is not a final decision.

Date:     August 18, 2017            s/ Peter B. Vaden                      
Peter B. Vaden, Hearing Officer

cc: Counsel of Record
Office of Dispute Resolution
OSSE Division of Specialized Education
DCPS Resolution Team




