
DISTRICT OF COLUMBIA 
OFFICE OF THE STATE SUPERINTENDENT OF EDUCATION 

Office of Dispute Resolution 
810 First Street, N.E., 2nd Floor 

Washington, DC 20002 
 

STUDENT,1     ) 
through the GUARDIAN,   ) Hearing Officer:  NaKeisha Sylver Blount  

Petitioner,    ) 
      )  Case No:  2017-0144 
v.      ) 
                                            ) Date Issued: August 9, 2017 

District of Columbia Public Schools  ) 
 Respondent.    )  
 

 
Hearing Officer Determination 

  
SUBJECT MATTER JURISDICTION 

Subject matter jurisdiction is conferred pursuant to the Individuals with Disabilities 
Education Act (“IDEA”), as modified by the Individuals with Disabilities Education 
Improvement Act of 2004, 20 U.S.C. Section 1400 et. seq.; the implementing regulations for the 
IDEA, 34 Code of Federal Regulations (“C.F.R.”) Part 300; Title V, Chapter E-30, of the District 
of Columbia Municipal Regulations (“D.C.M.R.”); and D.C. Code 38-2561.02(a). 
  

PROCEDURAL BACKGROUND 
This is a due process complaint (“DPC”) proceeding pursuant to the Individuals with 

Disabilities Education Act (“IDEA”), as amended, 20 U.S.C. §§1400 et seq.  
  

The DPC was filed on May 26, 2017 by Petitioner (Student’s parent), a resident of the 
District of Columbia, against Respondent, District of Columbia Public Schools (“DCPS”).  On 
June 5, 2017, Respondent filed its timely Response, denying that Respondent denied Student a 
free appropriate public education (“FAPE”).   
 

The parties convened a Resolution Session Meeting (“RSM”) in this matter on June 14, 
2017.  The parties did not reach an agreement during the RSM; however, they agreed to keep the 
resolution process open for the entire 30-day resolution period.  Accordingly, the parties agree 
that the 45-day timeline for the Hearing Officer’s Determination (“HOD”) in this matter began to 
run on June 26, 2017 and concludes on August 9, 2017.   

 
The undersigned Impartial Hearing Officer (“IHO” or “Hearing Officer”) convened a 

Pre-hearing Conference (“PHC”) on June 21, 2017, during which the parties discussed and 
clarified the issues and the requested relief.  The PHC was summarized in the Pre-Hearing 
Conference Summary and Order (the “PHO”) issued on June 21, 2017, which ordered that five-

                                                 
1 Personal identification information is provided in Appendix A. 
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day disclosures would be filed by June 19, 2017 and that the DPH would be held on July 26, 
2017 and July 27, 2017.   
 

The DPH was held on July 26, 2017 and July 27, 2017 at the Office of Dispute 
Resolution, 810 First Street, NE, Room 2006.  Petitioner elected for the hearing to be closed.  
Petitioner was represented by [PETITIONER’S COUNSEL], Esq.  DPCS was represented by 
[RESPONDENT’S COUNSEL], Esq.  
 

Petitioner’s and Respondent’s disclosures were timely filed.  At the DPH, Petitioner’s 
exhibits P-2 through P-5, P-7, P-12, P-14, P-31 through P-33, P-44, P-46 through P-49 were 
admitted without objection.  Petitioner’s exhibits P-1, P-6, P-8 through P-13, P-32 through P- 39, 
P-41 through P-43, P-45 were admitted over Respondent’s objection.  Petitioner’s exhibit P-40 
was not offered into evidence.  Respondent’s exhibits R-1 through R-7 were admitted into 
evidence without objection.   

 
On April 4, 2017, an HOD was issued regarding Student (“April 2017 HOD”).  To the 

extent that the undersigned deems them relevant, the undersigned will adopt findings from the 
April 2017 HOD. 

 
Petitioner called the following witnesses at the DPH:  
(a) Parent  
(b) Educational Services Provider2 
(c) Clinical Director, Nonpublic School 
(d) Educational Advocate3 
(e) Clinical Psychologist4 
 
Respondent called the following witnesses at the DPH:  
(a) Psychologist 
(b) Special Education Teacher 1, School A 
(c) Special Education Teacher 2, School A5 
(d) Special Education Coordinator, School B 

 
Petitioner and Respondent gave oral closing arguments. 

 
ISSUE 

As discussed at the PHC and reflected in the PHO, the following issue was presented for 
determination at the DPH: 

                                                 
2 Qualified, over Respondent’s objection, as an expert in educational testing, IEP development and 
delivery of special education services to Student. 
3 Qualified, over Respondent’s objection, as an expert in special education, specifically in the area of the 
development of IEPs and determination of placement/LRE for students with special needs. 
4 Qualified, without objection, as an expert in clinical psychology and evaluating students with special 
needs. 
5 Qualified, over Petitioner’s objection, as an expert in special education, including specialized 
instruction, programming and placement.  
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(a) Whether DCPS denied Student a FAPE by failing to provide an appropriate 

individualized education program, least restrictive environment, placement and 
location of services on or after May 2, 2017. 

 
RELIEF REQUESTED 

 Petitioner requested the following relief:  
(a)  a finding that Student has been denied a FAPE; 
(b)  an Order that DCPS amend Student’s IEP to reflect placement in a full time, out 

of general education, therapeutic day school, identify Student as having multiple 
disabilities to include Emotional Disturbance, and to include a dedicated aide; 

(c) an Order that DCPS provide an appropriate placement for Student and/or fund a 
private placement identified by Parent, with transportation; 

(d) an Order awarding compensatory education in the form of 30 hours of specialized 
tutoring,  

 
FINDINGS OF FACT 

1.  Student is [AGE] years old and is in the [GRADE] grade.  Student resides in 
Washington, D.C. with Parent and attends School A.6 
 
 2. Student’s community health provider diagnosed  with Attention Deficit 
Hyperactivity Disorder (“ADHD”) and Adjustment Disorder in April 2014 and March 2015.7 
 
 3.  Student demonstrates significant difficulty regulating  body, keeping it still 
more than a few seconds at a time, remaining still even when  is standing, and keeping  
hands and feet to  and off of others.   behavior is the major impediment to  
academic progress.8   
 
 4. During the 2015-2016 school year, Student attended School B, where  was first 
determined eligible for special education services.  At an April 2016 IEP eligibility meeting, 
Student’s team discussed the possibility of including “Emotional Disturbance” as one of  
eligibility classifications; however, the team agreed that Student did not meet the ED disability 
criteria.  During this meeting, DCPS agreed to conduct assessments including a “Functional 
Behavior Assessment” by September 20, 2016. 9 
 
 5. An FBA was conducted for Student, summarized in an evaluation report dated 
September 20, 2016.10  The FBA notes Student’s history of aggressive, disruptive and 
oppositional behaviors in the educational environment, resulting in poor interpersonal 
relationships, physical altercations with numerous peers, failing grades, poor peer relationships, 

                                                 
6 Testimony of Parent; P-3-1; R-4-1. 
7 P-10-2; P-11-1. 
8 P-11-4; P-11-5. 
9 April 2017 HOD, Finding 4. 
10 P-14. 
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strained relationships with adults, and behavior that negatively impacts the educational 
environment of  peers.11 
 

6. An initial IEP was developed for Student on May 4, 2016, which provided 2.5 
hours per week of specialized instruction in reading outside the general education setting, 2.5 
hours of specialized reading instruction inside the general education setting, and 120 minutes per 
month of behavioral support services outside the general education setting.12 
 
 7. Student’s academic performance was generally at or near grade level while  
attended School B during the 2015-2016 school year. 13 
 
 8. During the 2015-2016 school year at School B, Student had some behavioral 
difficulties but was generally able to be redirected.  On occasion when Student became irate,  
would need to be calmed with one-to-one attention.14    
 
 9. During the 2016-2017 school year, Student attended School A.  School A’s school 
week was approximately 35 hours per week.15 
 

10. Student had consistent behavioral challenges at School A.  For example,  was 
suspended on November 8, 2016 for being in an altercation with another student.   was 
suspended on December 1, 2016 for causing a disruption on school property.16  On January 26, 
2017,  attempted to punch or kick other students during recess, and subsequently attempted to 
punch staff members trying to separate  from the other students.17  On February 28, 2017, 
Student was involved in a fight in the hallway, resulting in a one day suspension.18  From at least 
January 2017 to at least April 2017, Student regularly displayed aggressive and off-tasks 
behaviors, would be outside of  assigned learning area and/or classroom, and would make 
threatening sounds and gestures towards others (such as gun sounds, throwing scissors and shoes 
at students, and attempting to choke another student with a medal the student had won), 
demonstrated unsafe behaviors (such as throwing chairs, books and other objects, threatening to 
climb out the window and threatening to kill  teacher and ).  Student did not 
consistently utilize the coping strategies  was being taught.19  On May 16, 2017, Student was 
involved in a causing disruption on school property in the hallway, resulting in a five day 
suspension.20   

 

                                                 
11 P-14. 
12 April 2017 HOD, Findings 2 and 5. 
13 April 2017 HOD, Finding 7. 
14 April 2017 HOD, Finding 7. 
15 Testimony of Special Education Teacher 1, School A. 
16 April 2017 HOD, Findings 12 and 13. 
17 P-26. 
18 P-28. 
19 P-33. 
20 P-29; P-11-5. 
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 11. Throughout the 2016-2017 school year, Student has worked well with and 
responded well to the psychologist assigned to School A.  The psychologist provided Student’s 
behavioral support services, and Student was often sent to work with her when  could not 
remain in the classroom environment.21 
 
 12. Throughout the 2016-2017 school year, Student’s English/Language Arts, Writing 
& Language and Math skills remained largely at the “Basic” (lowest of three tiers) or 
“Developing” (middle of three tiers) levels.  By the end of the school year,  continued to have 
a significant gap in  reading skills, compared with  peers.  Many of  Social Studies, 
Science and Speaking and Listening skills had attained the “Secure” (highest of three tiers) level 
by the end of the school year.22 
 
 13. In an effort to address Student’s behavioral concerns and provide  greater 
academic support, on December 12, 2016, Student’s team amended Student’s IEP to provide 10 
hours per month specialized reading instruction outside the general education setting, 240 
minutes per month of behavioral support services outside the general education setting, and 120 
minutes per month of occupational therapy (“OT”) services outside the general education 
setting.23 
 
 14. Student received a Behavior Intervention Plan (“BIP”) on December 12, 2016. It 
indicates that Student demonstrates aggressive, disruptive and oppositional behaviors 75% of the 
school day, and has difficulties complying with classroom rules most of the school day.24 
 
 15. The December 12, 2016 BIP provides that Student shall relieve  frustration by 
using learned strategies from behavior support services to manage  emotions; that  will 
avoid distracting/disruptive behaviors by finding a quiet place to calm down, using self-soothing 
exercises and other strategies to help  control  impulses; and that Student will avoid 
aggressive behaviors with peers by leaving the area asking to take a short break away from the 
setting or situation until  calms down.25 
 
 16. In December 2016, Student’s advocate began requesting a full-time, therapeutic 
program for Student and requested an independent comprehensive psychological evaluation 
(“IEE”), which DCPS authorized in February 2017.  The evaluation report was completed on 
March 5, 2017.  Student’s team had not met to review the IEE as of the issuance of the April 
2017 HOD.26 
 
 17. The March 2017 IEE indicates that Student’s cognitive ability falls in the low 
average to high average range.   demonstrated weaknesses in reading, math and writing, and 

 behavioral symptoms largely fell in the clinically significant range in the educational setting, 

                                                 
21 P-11-6; P-31. 
22 P-20. 
23 April 2017 HOD, Finding 15. 
24 P-25. 
25 P-25-2. 
26 April 2017 HOD, Findings 17, 18 and 19. 
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but not at home.  Citing to Student’s externalized and internalized behaviors, the March 2017 
IEE indicated that Student appears to be in emotional distress, in addition to experiencing 
challenges due to ADHD.  As  currently lacks the executive functioning and maturity to fully 
express  feelings of being overwhelmed and distressed,  sometimes acts out in ways 
perceived as aggressive.27 
 
 18. Among the March 2017 IEE’s recommendations was that Student should be 
placed in a therapeutic school with small classroom settings with teachers trained to work with 
students with the types of challenges  experiences.28   
 
 19. Psychologist (DCPS) conducted a review of the March 2017 IEE, and found the 
IEE to be valid, but disagreed with the IEE’s conclusion that Student should be classified as ED 
as well as OHI, in part because Student’s challenging in-school behaviors were not reported by 
Parent at home.29 
 

20. Student’s most recent eligibility determination was on May 2, 2017.  Student was 
determined eligible for special education services under the disability classification “Other 
Health Impairment” (“OHI”) due to “Attention Deficit Disorder/Attention Deficit Hyperactivity 
Disorder” (“ADHD”).30 
 
 21. Student’s current IEP from May 2, 2017, as amended on May 26, 2017 (“May 
2017 IEP), provides 7 hours per week of specialized reading instruction outside the general 
education setting, 6 hours per week of specialized math instruction outside the general education 
setting, 7 hours per week of specialized written expression instruction outside the general 
education setting, 240 minutes per month of behavioral support services outside the general 
education setting, and 180 minutes per month of OT therapy services outside the general 
education setting.31 
 
 22. Student’s May 2017 IEP includes goals in mathematics; reading; written 
expression; and emotional, social and behavioral development.  The IEP describes Student’s 
least restrictive environment (“LRE”) by saying that Student “require(s) a small structured 
environment to accommodate  academic needs” and “disability,” and that  requires OT 
services outside the general education setting.32 
 

23. After meeting to revise Student’s IEP in May 2017, Student’s team referred 
Student to the DCPS’ Centralized LRE Committee for the LRE Committee to determine an 

                                                 
27 P-11. 
28 P-11-24. 
29 P-12. 
30 P-2-1; P-3-1; R-4-1. 
31 P-3-11; R-4-11. 
32 P-3; R-4. 
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appropriate location of services (“LOS”) for Student, because School A would not be able to 
meet Student’s needs/implement  May 2017 IEP.33 

 
 24. On May 24, 2017, DCPS notified Parent that the Behavioral Education Support 
classroom at School B was selected as Student’s LOS for the 2017-2018 school year.34 
 
 25.  School B is a general education school with approximately 250 students.  For the 
2017-2018 school year, Student is assigned to an outside the general education classroom within 
the school called the Behavior Education Support (“BES”) classroom.  The BES classroom at 
School B has up to approximately ten students, and psychologist as well as a social worker are 
on-site full time at the school, supporting general education and special education students, 
though much of their time is spent with the special education students.  The BES students have 
the option of eating lunch in their classroom or going to get their lunch and returning to the BES 
classroom to eat.  The BES students have recess at approximately the same time and in the same 
general proximity as other students their age.  There is not a room for students to go to de-
escalate, but there is a cool out area in the classroom. 35  
 

26. For the 2017-2018 school year, School B’s school week will be approximately 32 
hours per week.36 
 
 27. School B can implement the services on Student’s May 2017 IEP. 37 
 
 28. Student has applied to, and been accepted at, Nonpublic School, a full-time 
special education school with a focus on providing therapeutic services for its students.  
Nonpublic School has an OSSE certificate of approval, and has 40 special education students.  
All of its teachers are special education certified, and its student to staff ratio is 3 to 1.38   
 
 29. Nonpublic School offers a variety of therapeutic supports to its students, including 
individual and group therapy; sensory resources such as weighted blankets, noise cancelling 
headphones, a de-escalation/zone adjustment room for when students are feeling over or under 
energized, and yoga balls.39   
 

30. Nonpublic School’s staff reviewed Student’s educational records, met with 
Student and Parent and concluded that it could meet Student’s academic and social emotional 
needs.40 
  

                                                 
33 Testimony of Special Education Teacher 1, School A; testimony of Special Education Teacher 2, 
School A. 
34 R-5-1. 
35 Testimony of Special Education Coordinator, School B. 
36 Testimony of Special Education Coordinator, School B. 
37 Testimony of Special Education Coordinator, School B. 
38 April 2017 HOD, Finding 21. 
39 Testimony of Nonpublic Director. 
40 April 2017 HOD, Finding 21. 
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CONCLUSIONS OF LAW 
“Based solely upon evidence presented at the hearing, an impartial hearing officer shall 

determine whether the party seeking relief presented sufficient evidence to meet the burden of 
proof that the action and/or inaction or proposed placement is inadequate or adequate to provide 
Student with a FAPE.”  5 D.C.M.R. E-3030.3.  The burden of proof in an administrative hearing 
is properly placed upon the party seeking relief, except that once Petitioner has established a 
prima facie case, Respondent shall carry the burden of persuasion on issues regarding the 
appropriateness of an IEP or placement (Respondent bears the burden of persuasion on the issue 
alleged in this proceeding). The burden of persuasion shall be met by a preponderance of the 
evidence.  Schaffer v. Weast, 546 U.S. 49 (2005).  Through documentary evidence and witness 
testimony, the party with the burden of persuasion must persuade the impartial hearing officer by 
a preponderance of the evidence. DCMR 5-E3022.16; see also, N.G. v. District of Columbia, 556 
F.Supp.2d 11, 17 n.3 (D.D.C. 2008). 

 
A hearing officer’s determination of whether a child received a FAPE must be based on 

substantive grounds.  In matters alleging a procedural violation, a hearing officer may find that a 
child did not receive a FAPE only if the procedural inadequacies (i) impeded the student’s right 
to a FAPE; (ii) significantly impeded the parent’s opportunity to participate in the decision-
making process regarding the provision of a FAPE to the parent’s child; or (iii) caused a 
deprivation of educational benefit.  34 C.F.R. 300.513(a). 

 
(a) Whether DCPS denied Student a FAPE by failing to provide an appropriate 

IEP, LRE, placement and LOS on or after May 2, 2017. 
 

An “IEP must, at a minimum, ‘provide personalized instruction with sufficient support 
services to permit the child to benefit educationally from that instruction.’” Reid ex rel. Reid v. 
District of Columbia, 401 F.3d 516, 519 (D.C.Cir.2005), quoting Bd. of Educ. of the Hendrick 
Hudson Cent. Sch. Dist., Westchester County v. Rowley, 458 U.S. 176, 203, 102 S.Ct. 3034, 73 
L.Ed.2d 690 (1982).  While an LEA is not required to maximize a student’s educational 
potential, it also cannot “discharge its duty under the [IDEA] by providing a program that 
produces some minimal academic advancement, no matter how trivial.” Hall ex rel. Hall v. 
Vance County Bd. of Educ., 774 F.2d 629, 636 (4th Cir.1985). 
 

In order for an IEP to be appropriate, (1) the LEA must have complied with IDEA’s 
administrative procedures and (2) the IEP must be reasonably calculated to provide some 
educational benefit to Student.  See N.T. v. District of Columbia, 839 F.Supp.2d 29, 33 
(D.D.C.2012), quoting Loren F. v. Atlanta Indep. Sch. Sys., 349 F.3d 1309, 1312 (11th 
Cir.2003); J.N. v. District of Columbia, 677 F.Supp.2d 314, 322 (D.D.C. 2010).  The                                                                                 
appropriateness of an IEP must be assessed as of the time the IEP was developed.  S.S. ex rel. 
Shank v. Howard Road Academy, 585 F.Supp.2d 56, 66 (D.D.C. 2008), quoting Thompson R2-J 
Sch. Dist. v. Luke P., 540 F.3d 1143, 1149 (10th Cir.2008) (“Because the question . . . is not 
whether the IEP will guarantee some educational benefit, but whether it is reasonably calculated 
to do so, . . . the measure and adequacy of an IEP can only be determined as of the time it is 
offered to the student. . . . Neither the [IDEA] nor reason countenance ‘Monday Morning 
Quarterbacking’ in evaluating the appropriateness of a child’s placement.”)  Petitioner does not 
assert that the LEA failed to comply with the administrative procedures attendant to developing 
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Student’s IEP.  Rather, Petitioner claims that Student’s IEP is not reasonably calculated to 
provide Student educational benefit. 

 
An April 2017 HOD regarding Student determined that DCPS did not deny Student a 

FAPE by way of  December 2016 IEP.  Respondent, therefore, alleges that jurisdiction for the 
instant matter begins as of April 5, 2017 (the day after the April 4, 2017 HOD was issued).  The 
Hearing Officer who issued the April 2017 HOD heard testimony on the IEE which had been 
completed a short time prior to that DPH; however, in the April 2017 HOD, the Hearing Officer 
was clearly deciding only the relevant issues for that matter, including whether Student’s 
December 12, 2016 IEP denied  a FAPE.41  The March 2017 IEE report could not have been 
a piece of data Student’s team considered in December 2016, because the report had not yet been 
generated as of December 2016.  Each time a student’s team meets, it has an obligation to 
consider all relevant data for a student.  This means Student’s team would have to consider 
cumulative data for Student when it met in May 2017.  Likewise, cumulative data, including 
some that was considered by the previous Hearing Officer when issuing the April 2017 HOD 
regarding the December 2016 IEP meeting, is relevant for the undersigned’s consideration 
regarding the appropriateness of the May 2017 IEP team meeting decision. 
 

By May 2017, Student had been eligible for special education services for a little over a 
year.  In that time,  specialized instruction and related services had been increased, yet  
behavior continued to deteriorate.  Many of Student’s most problematic incidents occurred in the 
hallways (during transitions) or during other non-academic class settings, such as recess and 
specials.  Student was engaging repeatedly in activities that put  other students, and 
teachers/staff at risk.  Student worked well with the psychologist providing  behavioral 
support services, yet had difficulty retaining what  learned and applying it in the classroom 
setting and other parts of the school building.  Respondent asserts that the May 2017 IEP 
provided Student a sufficient amount of academic support.  However, in Student’s case,  
behavior and difficulty in regulating it is a major impediment to  ability to access  
education.   

 
The undersigned credits the testimony of Psychologist (Parent) that Student requires a 

therapeutic school with an emphasis on the psychosocial needs of its students, integrated along 
with academics.  A program providing behavior modification strategies would not be sufficient 
for Student, because consistently drawing on the behavior modification strategies would require 
that Student be able to understand the nature of challenges, and extent to which/reasons why  
behavior keeps people from wanting to be around   Therefore, an IEP that meets  needs 
would need to specify the type of physically restrictive (to keep Student from absconding and/or 
hurting  and others) and therapeutic environment  will need in order to get a handle on 

 behaviors. 

                                                 
41 “An independent comprehensive psychological evaluation has now been conducted that supports a 
different disability classification and a more restrictive placement for the student.  However, there has 
been no meeting held or requested to review that IEE and its recommendations.  The Hearing Officer was 
not convinced by the testimony of the witness who recently conducted the evaluation of the student, that 

 was in need of a more restrictive placement at the time of the December 12, 2016, IEP meeting.”  April 
2017 HOD, pages 12 and 13. 
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To the extent that a student’s IEP is appropriate, her educational placement is also 
appropriate, if it is able to implement the terms and conditions of the IEP.  O.O. ex rel. Pabo v. 
District of Columbia, 573 F.Supp.2d 41, 55 (D.D.C.2008) (Where a student’s IEP was adequate, 
a school capable of implementing the IEP was an appropriate placement.)  From reading 
Student’s May 2017 IEP, it is not apparent that  requires a small, therapeutic, physically 
restrictive school setting.  Therefore, School B could implement the services on the IEP.  
However, at School B, Student would be transitioning with general education students (though in 
some instances, such as lunch,  could choose to separate  from general education 
students).  Additionally, Student’s IEP leaves at least 10 hours per week for Student to remain in 
the general education setting.  Respondent does not meet the burden of proving, based on the 
information the team had available at the time, the May 2017 IEP was reasonably calculated to 
provide Student educational benefit, or that the LOS to which Student was assigned for the 
upcoming school year, School B, would be sufficiently restrictive or therapeutic enough to meet 
Student’s needs.  The failure to provide an appropriate IEP, LOS and placement impeded the 
student’s right to a FAPE and caused a deprivation of educational benefit from May 2017 
through the end of the school year. 

 
Request for Placement at Non-Public School 

 An order for DCPS to fund a placement at Nonpublic School is part of the relief 
Petitioners seek for the denials of FAPE.  Yet a denial of FAPE does not necessarily entitle a 
Student to private school placement at public expense.  “An inadequate IEP is a necessary but 
insufficient condition for private school placement and reimbursement.”  N.T. v. District of 
Columbia, 839 F.Supp.2d 29, 34 (D.D.C.2012); Branham v. Gov't of the District of Columbia, 
427 F.3d 7, 8, 11 (D.C. Cir. 2005).  Placement awards, must be tailored to meet the child’s 
specific needs.  Id.  To inform this individualized assessment, courts have identified a set of 
considerations relevant to determining whether a particular placement is appropriate for a 
particular student, including the nature and severity of the student’s disability, the student’s 
specialized educational needs, the link between those needs and the services offered by the 
private school, the placement’s cost, and the extent to which the placement represents the LRE.  
Branham at 12.  Following is a discussion of each of the Branham factors as they relate to the 
facts of this case. 
 
  a. Nature and Severity of Student’s Disability 
 Student’s disability is severe.   is diagnosed with ADHD and Adjustment Disorder; 
demonstrates significant difficulty regulating  body; has a history of aggressive, disruptive 
and oppositional behaviors in the educational environment, resulting in poor interpersonal 
relationships, physical altercations with numerous peers, failing grades, poor peer relationships, 
strained relationships with adults; and behavior that negatively impacts the educational 
environment of  peers.42 
 

b.   Student’s Specialized Educational Needs 
The undersigned credits the testimony of Psychologist (Parent) that Student requires a 

therapeutic school with an emphasis on the psychosocial needs of its students, integrated along 
with academics.  A program providing behavior modification strategies would not be sufficient 

                                                 
42 P-14. 
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for Student, because consistently drawing on the behavior modification strategies would require 
that Student be able to understand the nature of challenges, and extent to which/reasons why  
behavior keeps people from wanting to be around    
 
  c. Link between Student’s Needs and the Services Offered by Private School 

Nonpublic School is a full-time special education school with a focus on providing 
therapeutic services for its students.  All of its teachers are special education certified, and its 
student to staff ratio is 3 to 1. Nonpublic School offers a variety of therapeutic supports to its 
students, including individual and group therapy; sensory resources such as weighted blankets, 
noise cancelling headphones, a de-escalation/zone adjustment room for when students are feeling 
over or under energized, and yoga balls. 

 
d. Cost of Placement at Private School 

Nonpublic School has an OSSE certificate of approval.  The undersigned presumes its 
costs to be reasonable for the services offered.   
 

e. Extent to Which Private School Represents Least Restrictive Environment 
As Nonpublic School would provide Student a therapeutic environment that could meet 

 psychosocial needs, integrated along with academics, it is  LRE as of this time. 
 

Request for Compensatory Education 
 The IDEA gives hearing officers “broad discretion” to award compensatory education as 
an “equitable remedy” for students who have been denied a FAPE. See Reid, supra, 401 F.3d at 
522-23.  The award must “provide the educational benefits that likely would have accrued from 
special education services” that the school district “should have supplied in the first place.” Id. at 
524.  A compensatory education award must “rely on individualized assessments” after a “fact 
specific” inquiry. Id. “In formulating a new compensatory education award, the hearing officer 
must determine ‘what services [the student] needs to elevate him to the position he would have 
occupied absent the school district’s failures.’” Stanton v. Dist. of D.C., 680 F.Supp.2d 201, 206 
(D.D.C. 2010), quoting Anthony v. District of Columbia, 463 F.Supp.2d 37, 44 (D.D.C. 2006); 
Reid, 401 F.3d at 527.  See also, e.g., Turner v. District of Columbia, 2013 WL 3324358, 10-11 
(D.D.C. July 2, 2013). 
 
 Petitioner alleges that Student was harmed by  inappropriate May 2017 IEP from the 
time it was created (May 4, 2017) through the end of the 2016-2017 school year (June 14, 2017).  
Petitioner alleges that Student should have had an IEP provided outside the general education 
services for the full school day during this period, and that the difference between the services 
Student should have and did receive totals approximately 30 hours.  Petitioner, therefore, 
requests 30 hours of specialized instruction as compensatory education.  However, given 
Student’s severe behavioral challenges, the undersigned determines that 10 hours of 
counseling/behavioral support services and 20 hours of tutoring would place Student in the 
approximate position  would have been in, but for the denial of FAPE. 
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  ORDER 
Based on the Findings of Fact and Conclusion of Law above, it is hereby ORDERED that: 

 
A. Within 10 school days of this Order, DCPS shall place and fund Student at 

Nonpublic School for the 2017-2018 school year. 
B. Within 10 school days of this Order, DCPS shall fund as compensatory education 

for Student 20 hours of independent academic tutoring and 10 hours of 
independent counseling/behavioral support. 

C. Within 30 school days of this Order, Student’s team shall meet to revise  IEP 
as appropriate, including programming for  emotional/behavioral needs. 

 
All other relief Petitioner requested in the complaint is DENIED. 

 
 IT IS SO ORDERED. 
 

Date: August 9, 2017      /s/ NaKeisha Sylver Blount 
        Impartial Hearing Officer 
Copies to: 
Petitioner (by U.S. mail) 
Petitioner’s Attorney (electronically) 
Respondent’s Attorney (electronically) 
OSSE-SPED (electronically) 
ODR (electronically) 
 
 

NOTICE OF RIGHT TO APPEAL 
 This is the final administrative decision in this matter.  Any party aggrieved by this 
Hearing Officer Determination may bring a civil action in any state court of competent 
jurisdiction or in a District Court of the United States without regard to the amount in 
controversy within ninety (90) days from the date of the Hearing Officer Determination, in 
accordance with 20 U.S.C. §1415(i). 




